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ADMINISTRATION. 

wife's  right  to  administer  as  affectsd  by  her  conduct.  66a 

(a)  Divorce. 

(b)  Desertion. 

(c)  Separation. 

(d)  Ante-nuptial  agreement. 

(e)  Marriage  void  or  voidable. 
(£)    Discretionary  power  of  court 

ATTACHMENT  OR  GARNISHMENT  OF  EXECUTORS  AND 
ADMINISTRATORS.  182 

(a)  General  rules  as  summarized  by  the  textwriters. 

(b)  Before  settlement  and  decree. 

(c)  Exceptions  and  limitations. 

(d)  After  settlement  and  decree, 

(e)  Legacies. 

(f)  Commissions. 

(g)  Revival. 

(h)  Illustrative  cases. 

CONSTRUCTION. 

SUPPLYING  WORDS  IN  WILL.  679 

(a)  General  rule. 

(b)  Limitation. 

(c)  Punctuation. 

(d)  "Or"  and  "and." 

(e)  Illustrative  cases. 

SEFKRSNCE  IN  WILL  TO  ANOTHER  PAPER  OR  DOCUMENT.  444 

(a)  General  rules. 

(b)  Reference  to  paper  testamentary  in  its  nature. 

(c)  Limitation  in  New  York. 

(d)  Reference  to  unsigned  or  unexecuted  papers. 

"(c)  Whether  paper  referred  to  included  in  probate  record. 

(f)  Burden  of  proof. 

(g)  Effect  of  recital  of  another  gift 

EXTRINSIC  EVIDENCE  AS  APPLIED  TO  WILLS.  467 

(a)  General  rules  as  summarized  by  Jarman  and  other  writers. 

(b)  Rule  as  stated  in  three  leading  cases. 

(c)  Surrounding  circumstances. 

(d)  Ambiguity  patent. 

(e)  Ambiguity  latent. 

(f)  Declarations  of  testator. 
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CONSTRUCTION— (Continued), 

g)  Not  admitted  merely  to  correct  mistake. 

h)  As  affecting  devise  or  real  estate. 

'i)    When  admitted — as  affecting  persons. 

j)    As  affecting  property. 

[k)  Meaning  of  words  and  names. 

[\)    Issue  of  trust  or  fraud. 

[m)  Cumulative  legacy. 

[n)  Children. 

[0)  When  not  admitted — ^as  affecting  persons, 
[p)  As  affecting  subject  or  property, 
[q)  Trusts. 

SNSTRUMENT  TESTAMENTARY,  CONTRACT  OR  MM»,  217 

[a)  General  rules. 

[b)  Intention. 

[c)  Form  not  conclusive  or  material. 

[d)  Parol  testimony  admissible. 

[e)  Contract  or  direction  to  pay  money  after  death, 
'f)    Assignment, 
[g)  In  form  a  deed. 
[h)  Conveyance  in  trust, 
'i)    Reservation  in  grantor  for  life, 
[j)    Possession  or  enjoyment  postponed  until  after  death, 
[k)  As  affected  by  delivery. 

[1)  Passing  of  a  present  right  as  test 
[m)  Disposition  of  property  as  test. 
]n)  Effect  statutory  provisions. 
]o)  Other  specific  instances, 
[p)  Illustrative  cases — ^testamentary, 
[q)  Illustrative  cases—not  testamentary. 

CONTRACTS. 

AGREEMENTS  TO  MAKE  A  WILL.  $4J 

(a)  Weight  of  authority. 

(b)  Consideration. 

(c)  A  distinction  noted. 

(d)  Remedy  in  equity. 

(e)  Requisites  for  enforcement. 

(f)  Parties. 

(g)  Remedy  at  law. 

(h)  Remedy  by  recovery  in  quantum  meruit 

(i)    Question  of  amount. 

(j)    Disposition  in  lifetime. 

(k)  Statute  of  frauds  applicable. 

(1)    Effect  of  part  performance. 

(m)  Statute  of  limitation. 
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DELEGATION  OF  POWER  TO  NAME  AN  EXECUTOR.  242 

DEVISE. 

CUTTING  DOWN  DEVISE.  121 

ENTIRETY. 

ESTATE  BY  ENTIRETY.  14^ 

.ERASURES  AND  ALTERATIONS  IN  WILL.  646 

(a)  Presumption. 

(b)  Erasures  and  alterations  do  not  make  entire  will  void. 

(c)  May  be  confirmed  by  codicil. 

(d)  Burden  of  proof. 

(e)  As  affecting  probate. 

(f)  Ink  or  pencil. 

(g)  As  bearing  on  revocation.  • 
(h)  Statutory  provisions. 

EXECUTORS  AND  ADMINISTRATORS. 

PAYMENTS  BY  EXECUTOR  OR  ADMINISTRATOR.  IJ^ 

EXECUTOR  OR  ADMINISTRATOR  AS  DEBTOR  OR  CREDITOR.  695 

(a)  As  debtor. 

(b)  As  creditor. 

(c)  Administrator  cannot  act  in  double  capacity  as  such. 

PURCHASE  BY  EXECUTOR  OR  ADMINISTRATOR.  654 

(a)  Leading  cases. 

(b)  Exceptions. 

(c)  Voidable  where  not  made  void  by  statute. 

(d)  May  purchase  to  protect  interest. 

UABIUTY  FOR  TORTS  OF  EXECUTOR  OR  ADMINISTRATOR.  578 

(a)  General  lule. 

(b)  Estate  may  be  liable  when  moneys  or  property  assets  or  used 

for  its  benefit. 

(c)  Wrongful  act  by  agent. 

(d)  Some  illustrative  cases. 

EXECUTOR  OR  ADMINISTRATOR  AS  PASTY  TO  NIGOTIABLE  PAPER.  4O9 

(a)  The  general  rule. 

(b)  Some  limitations. 

(c)  Duty  of  executor  or  administrator. 

(d)  Indorsement  and  transfer. 

(e)  Other  cases  affecting. 

THE  LEGAL  TITLE  OF  AN  EXECUTOR  TO  REAL  ESTATE.  584 

(a)  Statements  of  rule. 

(b)  English  cases  as  modified  by  statute. 

(c)  The  rule  as  stated  in  several  leading  American  cases. 
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EXECUTORS  AND  ADMINISTRATORS— rCo#ihVij#^d;. 

(d)  Other  cases  holding  title  in  executor. 

(e)  When  title  is  not  in  executor. 

STANDARD  OF  KESPONSIBILITY  OP  EXECUTORS  AND  ADMINIStKATORS.        573 

(a)  General  rules. 

(b)  As  to  collection  of  debts. 

(c)  Burden  of  proof.  , 

(d)  Responsibility  for  acts  or  default  of  agents. 

(And  see  note  as  to  Investments  by  Executors  and  Trustees,  this 
volttme  p.  197.) 

UABIUTY  OF  EXECUTOR  FOR  ACTS  OF  CQ-SXECUTOR.  gg 

(a)  General  rule. 

(b)  Exception. 

(c)  Liable  if  negligent. 

(d)  Money  paid  to  co-executor  with  consent  or  by  direction. 

(e)  Payment  by  executor  to  his  co-executor. 

(f)  EflFect  of  joint  receipt 

(g)  EflFect  of  agreement  between  executors  as  to  management  of 

estate, 
(h)  Business  continued  by  administrators  or  executors, 
(i)    Release, 
(j)    Instructions. 

OOMFROMISE  BY  EXECUTORS  AND  ADMINISTRATORS.  583 

(a)  Rule  at  common  law. 

(b)  Statutory  provisions. 

(c)  Common  law  right  as  aflPected  by  statute. 

(d)  Operation  of  the  statute. 

(e)  Compromise  under  statute  does  not  necessarily  relieve  executor, 

(f)  When  justified. 

(g)  Burden  of  proof. 

(h)  By  one  of  several  executors  or  administrators. 

(1)    A  distinction  noted. 

(j)    Compromise  of  claim  for  death  by  wrongful  act  under  statute, 

(k)  Illustrative  cases. 

BIGHTS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS  IN  FOREIGN 
OR  OTHER  STATES.  42 

(a)  General  rule  as  to  assets  in  other  states. 

(b)  Controlling  eflPect  of  domicile. 

(c)  Cannot  sue  or  be  sued  in  foreign  state. 

(d)  Duty  of  executor  or  administrator. 

(e)  May  receive  assets  in  other  states  voluntarily  paid  or  delivered. 

(f)  Limitation. 

(g)  May  assign  note  or  chose  in  action, 
(h)  Exceptions. 
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EXECUTORS  AND  ADUimSTRATORS^(C onHmted). 

(i)    Liability  of  foreign  executor  or  administrator  to  suit 
(j )    Effect  of  judigment. 
(k)  Ancillary  administration. 
(1)    Execution  of  power  of  sale, 
(m)  Trusts  involved. 

ILLEGITIMATE  CHILDREN.  307 

(a)  General  rule. 

(b)  Must  be  clear  intention. 

(c)  Afterbom  children. 

(d)  As  affected  by  domicile. 

(e)  Cases  sustaining  claims  of  ill^itioute  childrta. 

(f)  As  governed  by  statute. 

INCOME. 

EFFECT  OF  BEQUEST  OF  INCOME  ON  PKINaPAL.  265 

(a)  General  rule. 

(b)  Rule  governed  by  intent  of  testator. 

(c)  No  distinction  between  income  and  rents  and  profits. 

(d)  Gift  through  trustee. 

(e)  Annuity  distinguished. 

(f)  Bequests  of  dividends  or  income  from  stock. 

(g)  Rule  applicable  to  a  power. 

(h)  Specific  instances  of  application  of  the  rule, 
(i)    Rule  not  applied  or  limited. 

INVENTORY  AS  TO  REAL  ESTATE.  406 

INVESTMENTS    BY    EXECUTORS,    ADMINISTRATORS,    AND 
TRUSTEES.  197 

(a)  General  rules. 

(b)  More  than  ordinary  prudence  required. 

(c)  Not  a  guarantor. 

(d)  Investments  out  of  state. 

(e)  Will  may  govern. 

(f)  As  affected  by  discretion  conferred  by  will. 

(g)  Retention  or  disposition  of  investments  made  by  testator  or  in-* 

testate, 
(h)  When  investment  reouired. 
(i)    Effect  settlement  account  as  executor, 
(j)    Duty  continuous, 
(k)  May  add  other  funds  in  investment 
(1)    Presumption  as  to  knowledge  of  law. 
(m)  Instructions  by  the  court, 
(n)  When  fund  mingled  or  used  in  own  business, 
(o)  Deposits  in  bank. 
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INVESTMENTS  BY  EXECUTORS,  ETC-^ConHmud). 

(p)  Deposit  with  broker. 

(4)  LiAd  IS  inte^ttileut. 
*"         (r)  Mortgage  security. 

(s)  Option  of  cestui  qui  9tusi, 

(t)    Illustrative  cases— investments  ap^rovM. 

(u)  Investments  not  sustiihed. 

(v)  Summary  by  United  Sutes  Supreme  Ceart 

LEGACIES. 

DBMONSTKATIVE  LEGACIES.  667 

(a)  General  rule  and  distinction. 

(b)  Question  of  construction. 

(c)  Intention  governs. 

(d)  Illustrative  cas^s  holdinfi^  demotistrative. 

CUMULATIVE  OR  SUBSTITUTED  LEOACIBS.  175 

(a)  Rules  of  construction. 

(b)  Intent  governs. 

(c)  When  cumulative. 

(d)  When  substitutional. 

(e)  Second  legacy  subject  to  same  conditions  as  first, 

LEGACY  AS  AFFECTED  BY  TRUST.  486 

(a)  Trust  implied. 

(b)  Received  with  riotice  breach  of  trtist 

(c)  As  affected  by  statute  Of  Hitiitation. 

(d)  As  affected  by  trust  of  residue. 

(e)  Given  for  particular  purpose. 

(f)  As  affected  by  prescribed  rdifidtis  faith. 

(g)  Waiver. 

(h)  Not  favored  by  the  courts. 

SEFUNDING  OF  LEGACIES.  421 

(a)  Right  of  executor  to  oblige  a  legatee  to  refund   gwcral  rule. 

(b)  Exception. 

(c)  Legatee  as  against  legatee. 

(d)  Effect  payment  on  accounting. 

(e)  Recoupment  by  executor  out  of  assets.  ! 

(f)  Rights  and  obligations  of  residuary  legatee.  J 
(ff)  Rights  and  obligations  of  creditors.  * 
(h)  Payments  by  administrator. 

<i)    Liability  for  interest. 

{j)    Jurisdiction  of  Surrogate's  or  Probate  Couft. 

(k)  Cases  where  relief  granted. 

<1)    Cases  denying  or  limiting  relief. 

<m)  Statutory  provisions. 
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MISNOMER  IN  GIFT  TO  LEGATEE.  Sr 

MUNICIPAL  CORPORATIONS  AS  LEGATEES  OR  DEVISEES.  113 

(a)  Genera]  rules. 

(b)  As  affected  by  charter  or  statute. 

(c)  Who  may  question. 

(d)  Dlustrative  cases — bequests  sustained. 

(e)  Bequests  not  sustained. 

POWER  OF  SALE  OF  REAL  ESTATE  BY  EXECUTOR.  395 

(a)  General  rules. 

(b)  By  whom  exercised. 

(c)  Discretionary  power. 

(d)  Limitations  on  power. 

(e)  As  affected  by  continuation  or  connection  with  trusts. 

(f)  As  affecting  right  to  partition. 

(g)  When  power  of  sale  implied, 
(h)  When  not  implied. 

PROBATE.  , 

KGBTS  BEFOKB  FBOBATB.  634 

(a)  General  rules  and  principles  at  common  law. 

(b)  Executor. 

(c)  May  appeal  or  compel  security. 

(d)  Effect  of  statute  requiring  bond  by  executor. 

(e)  Limited  to  such  as  are  passive. 

(f)  Devisee. 

(g)  Legatee. 

(h)  Action  before  probate, 
(i)    Attachment 

RESIDUE. 

UMITATIONS  ON  KESIDUAKY  CLAUSE.  49I 

(a)  Form  not  material. 

(b)  Intention  to  include  presumed. 

(c)  When  residuary  legatee  entitled  to  void  or  lapsed  bequest. 

(d)  Common  law  rule  distinguishing  devises  changed  by  statute. 

(e)  Modem  rule  in  England. 

(f)  Conflict  in  cases  as  to  presumption  of  intention. 

(g)  When  limited  to  same  kind  or  character, 
(h)  As  affected  by  ademption. 

(i)    Residue  of  a  residue, 
(j)    Illustrative  cases. 

UNDUE  INFLUENCE  BY  MISTRESS.  75 
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WILL. 

SIGNING   WILL  BY   MARK.  258 

(a)  Mark  alone  sufficient. 

(b)  No  particular  form  of  mark. 

(c)  Hand  guided  in  making  mark. 

(d)  Explanation  of  use  of  mark  required. 
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CREDITORS'  REMEDY  AS  AGAINST  LAND.  537 

(a)  Rule  at  common  law. 

(b)  As  dependent  upon  legislation. 

(c)  Effect,  of  will. 

(d)  Some  illustrative  cases. 

DELUSIONS.  ^, 

2K14 

(a)  Will  must  be  result  of  delusion. 

(b)  Eccentricities  and  peculiarities. 

(c)  Concerning  relations,  husband,  wife,  children— Cases  hold- 

ing delusion  or  evidence  of  it. 

(d)  Same— No  delusion. 

(e)  Spiritualism  or  witchcraft,  cases  holding  delusion  or  evi- 

dence of  it. 

(f)  Same— No  delusion. 

(g)  Miscellaneous  illustrative  cases  Holding  no  delusion. 

ELECTION  BY  WIDOW.  ^ 

(a)  General  principles  and  rule  at  common  law. 

(b)  Rule  as  modified  or  changed  by  statute. 

(c)  What  law  governs. 

(d)  A  personal  right. 

(e)  Gift  to  wife  through  a  trustee. 

(£)  Effect  of  devise  of  life  estate  to  wife. 

(g)  As  to  property  not  disposed  of  by  the  wilL 

(h)  As  affected  by  debts  of  husband. 

(i)    Election  requires  knowledge  of  rights. 

(j)    Acceptance  may  be  implied. 

(k)  Time  or  manner  of  election. 

(I)    Effect  of  election. 

(m)  Illustrative  cases  as  to  election. 

(n)  Community  property. 

(o)  Homestead. 
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EVIDENCE. 

DECLARATIONS  OF  TESTATOR  AS  EVIIXENCB.  l8 

(a)  Revocation. 

(b)  Undue  influence. 

(c)  Mental  capacity. 

(d)  Issue  of  execution. 

(e)  Latent  ambiguity  in  will. 

(f)  Issue  of  fraud  or  duress. 

(g)  Lost  or  missing  will. 

(h)  Illustrative  cases — Admitting  evidence, 
(i)    Illustrative  cases — Excluding  evidence. 

EVIDENCE  OF   THANSACTIONS   WFFH    DECEASED.  l8a 

(a)  Late  criticism  imd  tendency  in  construction. 

(b)  Test  of  interest. 

(c)  When  evidence  admitted. 

(d)  Relating  to  probate  and  executor's  accounts.. 

(e)  Attorney's  claim  for  services. 

(f)  Action  by  administrator  for  death  by  wrongful  act 

(g)  Some  illustrative  cases. 

EXECUTORS  AND  ADMINISTRATORS. 

POWERS   or   ADMINlSttAtOR   WITH    WILL   ANNEXED.  110 

(a)  Power  to  sell  land. 

(b)  As  limited  by  a  leading  case. 

(c)  Illustrative  cases. 

POWER  OF  ADMINISTRATOR  OVER  LAND.  263 

(a)  Summary  by  late  writer. 

(b)  Must  be  derived  from  statute. 

(c)  Not  assets. 

(d)  As  to  rents. 

(e)  When  power  ceases. 

(f)  Illustrative  cases. 

EMPLOYMENT  OF  ATTORNEY  BY  EXECUTOR  OR  ADMlNlSTRAIOi.  354 

(a)  General  rule. 

(b)  Estate  not  liable. 

(c)  Jurisdiction  of  Probate  Court. 

(d)  Remedy  on  accounting. 

(e)  Where  burden  rests. 

(f)  Must  be  paid  first. 

(g)  Cannot  act  in  double  capacity. 
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EXECUTORS  AND  ADUlVlSTKATORSMConHnued). 
(h)  Contingent  fee. 
(i)    Relief  in  equity, 
(j)   Statute  directory, 
(k)  Illustrative  cases — Where  allowed. 
(1)    Same — Not  allowed. 

CONTINUANCE  OF  BUSINESS  OF  DECEASED  3Y  ^ECUTOR  OB  APMINIS- 
TSATtKL  397 

(a)  General  rules. 

(b)  Intention  must  be  clfgr. 

(c)  Continuance  in  winding  up. 

(d)  Continuance  by  executor. 

(e)  By  administrator. 

(f)  Limitation  as  to  responsibility  of  assets. 

(g)  Creditors  chargeable  with  notice. 

(h)  Executor  or  administrator  personally  liable. 

(i)    Relief  in  equity. 

(j)  Some  illustrative  cases. 

REPLEVIN   AS   AGAINST   EXECUTOB.  7I5 

FUNERAL  EXPENSES.  7^3 

(a)  Liability  in  general. 

(b)  Husb^tfid't  liability. 

(c)  Tombstone  or  monument 

(d)  Illustrative  cases. 

qUARDIAN  AND  WARD. 

FOREIGN  GUARDIAN.  jfi^ 

(a)  General  rules. 

(b)  At  common  law  remedy  in  chancery* 

(c)  Jurisdiction  of  local  courts. 

(d)  Minor's  interest  in  land. 

(e)  Capacity  to  sue. 

(f)  Custody  of  minor. 

(g)  Illustrative  cases. 

TRANSACTIONS  BETWEEN  GUARDIAN  AND  WARB.  634 

(a)  General  principles. 

(b)  Burden  of  proof. 

(c)  Settlement  may  be  binding* 

(d)  Purchase  by  guardian. 

(e)  Laches,  acquiescence,  ratificatioiv 

(f)  Illustrative  cases. 
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GUARDIAN  AND  WARD^(ConHnued). 

OOKtKACTS  OF  GUARDIAN.  6B4 

(a)  Guardian  personally  bound. 

(b)  How  protected. 

(c)  Mechanics'  lien. 

(d)  Remedy — In  accounting. 

(e)  Remedy — In  eauity. 

INVENTORY. 

EFFECT  OP  OMISSION  TO  FILE  INVBNTQRT.  33^ 

(a)  As  breach  of  a  bond. 

(b)  Effect  of  omission. 

(c)  Remedy  by  accounting. 

(d)  Some  illustrative  cases. 

LACHES.  3or 

(a)  General  principles. 

(b)  Effect  of  change  in  conditions. 

(c)  A  question  of  pleading. 

(d)  Effect  of  statute  of  limitations. 

(e)  As  affecting  relief  against  purchase  by  administrator  or  execu- 

tor. 

(f)  As  affecting  right  to  have  land  sold  for  debts. 

(g)  Several  illustrative  cases. 

LIFE  TENANT. 

EXPENSE  AS  BETWEEN  LIFE  TENANT  AND  RBHAINDER-MEK.  602 

(a)  General  rules  and  principles. 

(b)  A  distinction  noted. 

(c)  Taxes. 

(d)  Interest. 

(e)  Repairs. 

(f)  Insurance. 

(g)  Costs  of  litigation, 
(h)  Apportionment, 
(i)  Illustrative  cases. 

POWERS. 

TERMINATION  OF  POWER  OF  SALE.  lU 


(a)  Purpose  ceases — Power  ceases. 

(b)  As  to  time  of  its  exercise. 

(c)  Connected  with  trusts. 

(d)  Effect  of  death. 
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UFE  TENANT— (CoHhnufd), 

EXECUTION  OF  A  POWER  BY  THE  COUET.  54^ 

(a)  Power  of  the  court. 

(b)  As  dependent  upon  a  trust. 

(c)  Illustrative  cases. 

mSTIKCnON   BETWEEN    fOWER  AND  TEUST.  3^6 

TAXES. 

INHEBITANCE  TAX.  44 

(a)  Foundation  principles. 

(b)  Rules  o£  construction. 

(c)  Residence  of  party  or  situs  of  property. 

(d)  Exemptions. 

(e)  Where  there  are  life  interests  and  remainders. 

(f )  Exercise  of  a  power. 

(g)  Deeds  of  trust. 

(h)  Statute  not  retroactive  by  construction. 

(i)    Deductions. 

(j)   Some  illustrative  cases. 

TRUSTS  AND  TRUSTEES. 

FBECATORY  TEUSTS.  144 

(a)  General  rules  of  construction. 

(b)  As  affected  by  discretion. 

(c)  Cutting  down  absolute  gift 

(d)  Use  of  word  "  wish." 

(e)  Illustrative  cases  holding  no  trust. 

(f)  Illustrative  cases  holding  a  trust. 

TSANSACTIONS  BETWEEN  TRUSTEE  AND  CESTUI  QUE  TEUST.  585 

(a)  General  principles. 

(b)  When,  relation  exists. 

(c)  Acquiescence  or  ratification. 

(d)  Effect  of  release  or  settlement. 

<e)  When  trustee  may  purchase  from  cestui  que  trust* 

<f)   Purchase  by  trustee  of  trust  property. 

<g)  Application  of  rule  forbidding  purchase. 

(h)  Purchase  not  void  but  voidable. 

<i)    When  trustee  may  purchase. 

<j)   G>nfirmation  or  ratification  of  purchase. 

<k)  Some  illustrative  cases. 
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VESTING.  n 

a)  General  rules  o£  construction. 

b)  Immediate  and  absolute  gift  as  test. 

c)  Direction  for  future  division  or  payment. 

d)  Gift  to  a  class. 

e)  Gift  of  money. 

f )  Words  of  suvivorship. 

g)  Effect  of  bequest,  id  mttrest  Wt  iocomf. 
h)  Gift  through  trustee. 
i)  Effect  of  a  power, 
j)  Convenience  of  estate, 
k)  Use  of  word  "  heirs." 
I)  Use  of  words  ''  from  and  after." 
m)  Illustrative  cases — Holding  vested, 
n)  Illustrative  ctHft^HoMisg  not  vested. 

WILLS. 

WBAT  LAW  GOVERNS.  906 

(a)  As  to  real  estate. 

(b)  As  to  personal  property. 

(c)  G>nstruction. 

(d)  Powers. 

(e)  Bequests  to  foreign  corporations. 

XFFECT  OP   MABRIAGE  ON    WILL.  SQS 

(a)  English  statute  and  common  law. 

(b)  As  affected  by  marital  rights  of  husband- 

(c)  Effect  of  statutes  conferriiif  property  rights  on  married  women. 

(d)  Rule  in  New  York. 

(e)  Will  of  married  woman  or  widow. . 

(f)  Effect  of  ante-nuptial  agreement 

(g)  Effect  of  a  power. 

(h)  Some  illustrative  cases. 

KXNTAL  CAPAQTY  TO  MAKE  A  WIIX.  382 

(a)  General  rules. 

(b)  Test  of  memory. 

(c)  Will  itself  no  test 

(d)  A%  l^ed  by  pdMr  ttandfrdi. 

(e)  Effect  of  age  pr  weakeae4  condilioa  of  mind  or  body. 

(f)  Executed  i^  4y>iW  coadatiwi. 

SIGNING  OF  WILL.  416 

(a)  Rule  at  conaypi^  few, 

(b)  Signature. 
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ynLLS-^iContinued). 


(c)  At  end  of  the  will. 

(d)  Hand  guided  by  another.  / 

(e)  Signed  by  anoUier. 

.WITNESSEH  19  WW^  BI4 

(a)  Value  of  attestation  clause. 

(b)  Must  see  testator  sign  or  signature 

(c)  Request  to  witness 

(d)  Order  of  signing, 
(c)  Presence  of  testator. 

(f)  Presence  of  other  witnesses. 

(g)  Signing  by  another, 
(h)  By  mark. 

(i)  Some  illustrative  cases. 

jUUSDICnON  TO  CONSTRUE  WILLS.  J^ 

(a)  Of  a  Court  of  Probate. 

(b)  Of  a  court  of  equity  depends  upon  a  tmtt. 

(c)  Who  may  maintain  suit  for  construction. 

(d)  Jurisdiction  limited. 


«WiW*W»*>»P^ 
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ADVANCEMENTS.  113 

(a)  A  question  of  intention. 

(b)  Presumption. 

(c)  As  affected  by  will. 

(d)  Evidence. 

(e)  Husband  and  wife. 

(f)  Insurance  policy  as  subject 

OLAIMS  AGAINST  DECEDENTS  ESTATE. 

CLAIMS   FOR   SERVICES  BY    MEMBERS  OF  DBCEASED's  FAMILY,  l8l 

(a)  G«n«ra]  rules  asd  principks. 

(b)  Extension  of  family  relation. 

(c)  Limitation  in  Pemisylv^nia' 

(d)  Proof  required. 

(e)  Mutual  understanding  and  expectsttiop  may  be  sufiBdent 

(f)  Evidence  should  be  clear  and  explicit 

(g)  Illustrative  case^. 


Xl  EDITORIAL  NOTES. 

CONTRACTS. 

BXICUTORY  CONIXACTS  OP  DBCBASBa  68$) 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Building  contracts. 

(d)  Discretionary  power  of  executor  or  administrator. 

(e)  Illustrative  cases. 

DEVISE 

dbvise;  when  subjbct  to  MOtrCAGL  63Z 

(a)  General  rule. 

(b)  As  changed  by  New  York  statute. 

(c)  Must  be  personal  debt  of  testator. 

(d)  Effect 'of  repugnant  provisions  in  will. 

EXECUTORS  AND  ADMINISTRATORS. 

OEVASTAVrr  IN   PAYMENTS.  355 

(a)  Sununary .  by  late  text- writer  —  Remedy  in  accounting. 

(b)  Effect 

(c)  Illustrative  cases. 

interest;  when  charged  against  executor  or  administrator.    548 

(a)  General  rule. 

(b)  Discretionary. 

(c)  Not  chargeable  against  mon^s  retained  for  business  of 

estate  or  distribution. 

(d)  Compound  interest 

(e)  Effect  of  mingling  trust  moneys  and  use  in  own  business. 

(f)  Moneys  retained  pending  litigation. 

(g)  Delay  in  investment 
(h)  Delay  in  settlement 
(i)  Other  illustrative  cases. 

HEIR,  WHEN  BOUND  BY  DEBT  OF  ANCESTOR.  175 

INFANTS. 

jurisdiction  op  chancery  as  to  maintenance  op  an  inpant.     353 

(a)  General  rules  and  principles. 

(b)  Duty  of  father  or  mother  if  living. 

(c)  On  petition. 

(d)  Approval  of  court 

(e)  Past  maintenance. 

(f)  When  interest  vested  or  contingent 
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INFANTS  —  (Continued). 

(g)  As  limited  by  wilL 

(h)  Infant  out  of  jurisdiction. 

(i)  Illustrative  cases. 

LEGACY. 

MONEY  AS  SUBJECT  OF  BEQUEST.  S6 

(a)  General  rules. 

(b)  May  include  real  estate. 

(c)  What  "money"  includes. 

(d)  What  it  does  not  include. 

(e)  Illustrative  cases  —  Money  ased  in  restricted  sense. 

(f)  Used  in  an  enlarged  sense. 

(g)  Other  illustrative  cases. 

SPBCinC  LEGACIES.  d/J 

(a)  General  rules  and  principles. 

(b)  Time  will  speaks. 

(c)  Intention  governs. 

(d)  Leaning  of  the  courts. 

(e)  Effect  of  word  "  my  "  or  "  mine." 

(f)  Qiange  in  form. 

(g)  Extrinsic  evidence, 
(h)  Vesting  of  title. 

(i)  Cases  holding  bequests  specific—  Money. 

(j)  Stocks  or  bonds. 

(k)  Bond  and  mortgage. 

(1)    Other  property. 

(m)  Cases  holding  bequests  not  specific  —  Stock  or  bonds. 

(n)  Bond  and  mortgage. 

(o)  Life  insurance. 

WHEN  LEGACIES  CHARGED  UPON  LAND.  455 

(a)  Question  of  intention. 

(b)  As  to  implication. 

(c)  Remedy. 

(d)  Late  illustrative  cases. 

LEGAL  REPRESENTATIVES. 

LEGAL   AND   PERSONAL   REPRESENTATIVES.  474 

(a)'  Ordinary  meaning. 

(b)  Do  not  necessarily  mean  executors  and  administrators. 

(c)  Other  ilhistrative  cases. 
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LIFE  TENANT. 

POSSESSION  AND  SECURITY  BY  LIFE  TENANT.  36 

(a)  General  rules. 

(b)  Effect  of  disposition  of  principal  or  corpus, 

(c)  Effect  of  a  cash  residue  or  residence. 

(d)  As  affected  by  nature  of  property. 

(e)  Responsibility  of  executor. 

(f)  Executor  as  life  tenant 

(g)  Other  illustrative  cases. 

PARTNERSHIP. 

INTEREST  OF   pECEASED   PA|tTNER  IN   PARTNERSHIP  —  RIGHTS  OF  SlTR- 

VIVING  PARTNER.  6t 

(a)  General  rules  and  principles. 

(b)  Surviving  partner  not  entitled  to  compensation. 

(c)  Exception  —  May  be  entitled  to  compensation. 

(d)  Effect  of  death  on  partnership  of  attorneys. 

*(e)  Duty  of  surviving  partntr  to  wiad  up  without  unnecessary 
delay. 

(f)  Right  of  surviving  partner  not  interfered  with. 

(g)  Cannot  incur  new  liability, 
(h)  Right  extends  to  real  estate, 
(i)  Right  to  make  assignment 

(j)  Business  continues  under  direction  in  will. 
•  (k)  Adjustment  or  settlement 
(1)    Responsibility  of  surviving  partner  in  continuing  business, 
(m)  Effect  of  death  of  surviving  partner, 
(n)  Other  illustrative  cases. 

PERPETUITIES. 

SUSPENSION  OF  POWER  OF  ALIENATION.  395 

(a)  Summary  by  late  text-writer. 

(b)  Creation  of  trust  does  not  itself  suspend  the  power. 

(c)  As  affected  by  continuance  of  power  of  sale. 

(d)  As  depending  upon  duration  of  life. 

(e)  Power  in  trust. 

(f)  By  what  law  governed. 

(g)  Illustrative  cases. 

SURVIVORSHIP. 

SURVIVORSHIP  IN   COMMON   DISASTER.  460 

(a)  The  rule, 

(b)  May  be  established  by  evidence.  ^ 
(e)  BitrdMi  oi  pMol. 

(d)  Illustrative  cases. 


EDITORIAL  NOTES*  xliu 

TRUSTS  AND  TRUSTEES. 

IDENTIFICATION   OF  TRUST  FUND.  21^ 

(a)  General  rules  and  principles. 

(b)  Money. 

(c)  In  bank. 

(d)  Illustrative  cases. 

CAPITAL  OR  INCOME  AS   APPUED  TO   STOCK  DIVIDENDS.  Z77 

(a)  The  Massachusetts  rule. 

(b)  Weight  of  modem  authority  opposed  to  Blassachtt setts  rule. 

(c)  As  affected  by  right  to  subscribe  to  new  shares. 

(d)  Dividend  representing  proceeds  of  sale  of « property. 

(e)  Illustrative  cases  affecting  capital  or  income. 

INCOME    OF    TRUST    FUND   OR    FROPntTY    AS    SUBJECT    TO    CLAIMS    OF 
CREDITORS. 

(a)  Modem  rule. 

(b)  Effect  of  discretion  in  trustee. 

(c)  Absolute  gift. 

(d)  Right  to  support. 

(e)  Cannot  reach  by  supplementary  proceedings. 

(f)  As   affected  by   statute  —  Kentucky  —  Michigan  —  New 

York. 

(g)  Illustrative  cases. 

(And  see  note  "  Spendthrift  Trusts,"  2  Prob.  Rep.  Annot.  532.) 

RESULTING     TRUST  —  CONSIDERATION      FROM      ONE     CONVEYANCE  •  TO 

ANOTHER.  525 

(a)  General  mle. 

(b)  May  be  trust  pro  tanto. 

(c)  Evidence. 

(d)  Husband  and  wife. 

(e)  Partnership. 

(f)  Under  statute  —  New  York  —  Indiana -^  Wisconsin. 

(g)  Illustrative  cases. 

WIDOW. 

widow's   right   to  TEMPORARY  SUPFOKT.  647 

(a)  Dependent  upon  statute 

(b)  Survival  of  right. 

(c)  Election. 

(d)  As  affected  by  her  own  means. 
[(c)  Waiver. 
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WIDOW  —  (Continued). 

(f)  Not  subject  to  attachment 

(g)  Effect  of  antenuptial  agreement 
(h)  Appeal. 

WILL. 

a 

EFFECT  OF  DESTRUCTION  OF  A  WILL  ON   FRICMt  WILL.  6 

(a)  Summary  by  text- writers. 

(b)  A  distinction  noted. 

(c)  The  distinction  not  recognized. 

(d)  Declarations  of  testator. 

(e)  Specific  statutes. 

EFFECT  OF  INTEMPERANCE  ON   MENTAL  CAPACITY  TO  MAKE  A  WILL.     200 

(a)  General  rules  and  principles. 

(b)  Does  not  depend  on  expert  evidence. 

(c)  Declarations  of  testator. 

(d)  Effect  of  statutory  proceedings  declaring  habitual  drunk- 

ard, etc 

(e)  As  affecting  undue  influence. 

(f)  Morphine. 

(g)  Other  illustrative  cases. 

PROVISION  OF  WILL  AS   AFFECTING  ISSUE  OF  UNDUE  INFLUENCE.  JOO 

(a)  General  rules  and  principles. 

(b)  Does  not  itself  affect  validity  of  wilL 

(c)  May  be  considered  as  an  element 

(d)  May  be  explained. 

(e)  Burden  of  proof. 

(f)  As  affected  by  confidential  relations. 

(g)  Attorney  and  client 
(h)  Husband  and  wife, 
(i)  Physician  and  patient. 

testator's  body  as  subject  to  bis  WILL.  319 

(a)  Does    not    depend    on    commercial    idea    of    the    word 

"  property." 

(b)  A  distinction  noted. 

(c)  Duty  may  be  imposed  on  executor. 

(d)  Equity  affords  relief. 

(e)  Right  recognized  by  the  courts. 
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V/ILL-- (Continued). 

LOST  WILL.  J37 

(a)  Presumption. 

(b)  Execution  of  original  must  be  proved. 

(c)  Existence  and  loss  must  be  proved. 

(d)  Evidence  of  contents. 

(e)  May  be  established  by  one  witness. 

(f)  May  be  established  in  part 

(g)  Declarations  of  testator, 
(h)  Declarations  as  to  contents, 
(i)  Other  illustrative  cases. 

OPINION   EVIDENCB  AS   TO   UENTAL  CAPACITY.  584 

(a)  Opinion  of  attesting  witnesses. 

(b)  Opinion  of  nonprofessional  witnesses. 

(c)  Opinion  of  physicians. 

(d)  A  distinction  noted. 

(e)  Requisites  for  admission  of  opinion. 

(f)  Weight  of  opinion. 

(g)  Hypothetical  questions, 
(h)  Other  illustrative  cases. 

WILL  OF  SXNATQR  PAH.  61& 


Probate  Reports  Annotated, 


In  re  Gould's  Will. 

ISupreme  Court  of  Vermont,  May  31,  1900;  72  Vt.  316,  47  Atl.  1082.] 

Will  —  Revival  —  Intent  —  Evidence. 

In  1880  testator  made  the  will  offered  for  probate,  and  on  the  death  of 
his  wife,  in  1882,  handed  it  to  his  son,  the  proponent,  with  directions 
to  keep  it.  In  the  winter  of  i893-94>  he  inquired  about  the  will, 
and  spoke  of  adding  a  codicil  for  the  purpose  of  providing  for  his 
sister,  who  kept  house  for  him,  but  did  not,  as  the  will  was  at  pro* 
ponent's  home,  in  another  city.  After  the  sister's  death,  in  1898, 
proponent  returned  to  testator's  home  at  his  request,  and  kept  house 
for  him  until  his  death,  in  1899.  Soon  after  proponent's  return, 
testator  handed  him  a  will  made  in  1896,  making  a  disposition  of  his 
property  different  from  that  of  the  1880  will;  and  after  proponent 
had  read  it  the  testator  destroyed  it  by  burning  in  proponent's  pres- 
ence, and  told  proponent  to  say  nothing  about  their  business  or  the 
will  which  he  had,  or  let  any  one  get  it  away  from  him,  as  he  (tes- 
tator) was  of  testamentary  capacity,  and  the  will  properly  executed. 
Held,  that  the  will  of  1880  should  be  admitted  to  probate,  since  the 
question  of  the  revival  of  the  first  will  depended  on  the  intent  of 
the  testator  at  the  time  of  the  destruction  of  the  subsequent  will, 
and  his  intent  to  reinstate  the  will  of  1880  and  not  to  die  intestate 
conclusively  appeared. 

Exceptions  from  Windham  County  Court;  Munson,  Judge. 

Application  by  Benjamin  F.  Gould  for  probs^te  of  the  will  of 
William  F.  Gould,  deceased.  From  a  judgment  in  favor  of  con- 
testants, denying  probate,  proponent  brings  exceptions. 

Reversed. 

The  contestants  relied  upon  the  revocation  of  the  will  offered 
lor  probate  by  a  subsequent  will  which  made  a  disposition  of  the 
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testator's  property  different  from  that  made  by  the  will  oflfered^ 
They  showed  the  destruction  by  the  testator  of  the  second  wilU 
and  claimed  that  the  said  William  F.  Gould  died  intestate. 

Argued  before  Taft,  C.  J.,  and  Rowell,  Tyler,  Start^ 
Thompson,  and  Watson,  JJ. 

Haskins  &  Schrvenk,  for  proponent. 

Waterman  &  Martin  and  Clarke  C.  Fitts,  for  contestants. 

Tyler,  J. —  It  was  the  settled  rule  in  England  prior  to  the 
statute  of  I  \^ict.  chap.  26,  enacted  in  1837,  that  where  the  testa- 
tor kept  his  first  will  undestroyed  and  uncanceled,  made  a  sec- 
ond will  by  which  he  virtually  or  expressly  revoked  the  first,  and 
then  destroyed  or  canceled  the  second,  thus  repealing  his  revoca- 
tion, the  first  will  thereupon  revived  and  continued  in  force.  The 
ecclesiastical  courts,  however,  held  that  the  presumption  was 
against  the  revival  of  the  prior  will,  and  placed  the  overcoming 
the  presumption  upon  the  proponents  of  the  will.  This  doc- 
trine was  afterward  modified,  and  the  question  was  made  one  of 
intention  to  be  drawn  from  all  the  facts  and  circumstances  in 
each  case.  The  English  statute  referred  to  provided  that  no  will 
or  codicil  which  had  been  revoked  should  be  revived  otherwise 
than  by  republication,  or  by  a  codicil  executed  as  required  by  the 
act,  and  showing  an  intention  to  revive  the  same,  (i  Woerner 
Admn.,  §  52;  i  Williams  Exrs.  226;  Schouler  W^ills,  §  413;  I 
Redf.  Wills,  308,  309;  29  Am.  &  Eng.  Encyc.  Law,  288;  Har- 
wood  V.  Goodright,  i  Cowp.  91 ;  Goodright  v.  Glazier,  4  Burrows, 
2512.)  There  is  a  diversity  in  the  decisions  of  the  American 
courts  upon  this  subject,  which  is  partly  due  to  statutory  require- 
ments. RudisilVs  Exr.  v.  Rodes  (29  Gratt.  147)  was  decided 
under  a  statute  that  required  a  revival  of  a  revoked  will  to  be 
made  by  a  republication  or  by  a  codicil.  In  some  jurisdictions  the 
rule  is,  without  a  statutory  requirement,  that  a  revocation  of  a 
subsequent  will  docs  not  ipso  facto  revive  a  former  one  expressly 
or  impliedly  revoked  by  the  latter.  (Bohanon  v.  Walcot,  i  How. 
[Miss.]  336;  Harwell  v.  Lively,  30  Ga.  315.)  Some  courts  have 
held  that  where  there  is  an  express  revocation  in  the  subsequent 
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will  the  prior  one  cannot  be  revived  without  a  republication. 
(Hawes  v.  Nicholas,  72  Tex.  481,  10  S.  W.  558,  2  L.  R.  A.  863; 
Scott  V.  Fink,  45  Mich.  241,  7  N.  W.  799;  Stewart  v.  Mulholland, 
88  Ky.  38,  10  S.  W.  125.)  Other  courts  have  held  that  where 
one  will  is  revoked  by  another  the  revocation  is  testamentary, 
and  the  revocation  of  the  latter  revives  the  former.  {Randall  v. 
Bcatty,  31  N.  J.  Eq.  643.)  The  Maryland  court  lays  down  a  rule 
practically  in  accordance  with  the  later  ecclesiastical  rule  that  we 
have  referred  to, —  that  the  cancellation  of  a  revoking  will  is 
prima  facie  evidence  of  the  testator's  intention  to  revive  the  pre- 
vious will,  but  that  the  presumption  of  that  intention,  from  the 
mere  act  of  cancellation,  may  be  strengthened,  qualified,  or  re- 
butted altogether  by  the  attending  circumstances  and  probable 
motives  of  the  testator.  (Colznn  v.  Warford,  20  Md.  391.)  In 
the  application  of  this  rule  to  a  case  in  hand,  it  was  held  in  Mc- 
Clure  V.  McClure  (86  Tenn.  173,  6  S.  W.  44),  that  where  a  testa- 
tor had  two  inconsistent  wills,  and  destroyed  the  second  with  the 
expressed  purpose  of  making  a  third,  the  first  was  not  thereby  re- 
vived, though  found  among  his  valuable  papers ;  for  the  motive 
for  destroying  the  second  will  being  explained,  no  presumption 
could  arise  in  favor  of  the  first.  The  weight  of  authority  in  this 
country  is  clearly  in  support  of  the  rule  that  a  republication  is 
not  necessary  to  revive  a  will  that  has  been  revoked  by  a  subse- 
quent one  that  has  itself  been  revoked,  even  though  the  subse- 
quent will  revokes  the  prior  one  in  express  terms ;  that  the  prior 
will  is  not  annulled  by  such  revocation,  for  the  reason  that  such 
revocation  does  not  take  effect  until  the  will  itself  which  contains 
the  revocation  becomes  operative  by  the  death  of  the  testator; 
that  until  that  event  the  revocation  is  ambulatory ;  that  by  the 
second  will  the  testator  merely  declares  his  intention  to  revoke 
the  first ;  that  he  may  change  his  intention  at  any  time ;  that  if, 
after  his  death,  it  appears  that  the  revoking  will  has  itself  been 
destroyed,  then  the  intention  to  revoke  never  goes  into  effect. 
The  authorities  differ  upon  the  questions  whether  the  prior  will 
is  revived  by  the  mere  act  of  destroying  the  revoking  will; 
whether  that  act  raises  a  presumption  in  favor  of  the  validity  of 
the  prior  will,  making  a  frima  facie  case  for  its  proponents  with- 
out aflRrmative  evidence  of  the  testator's  intention;  or  whether 
the  question  as  to  his  intention,  upon  his  destruction  of  the  re- 
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voking  will,  to  die  intestate,  or  to  have  his  estate  distributed 
under  the  provisions  of  the  first  will,  is  to  be  determined  by  all 
the  facts  and  circumstances  in  the  case.  It  is  the  rule  in  Michi- 
gan that,  where  a  subsequent  will  contains  an  express  revocatory 
clause,  the  prior  will  is  thereby  revoked,  whereas,  if  the  second 
will  is  only  inconsistent  with  the  first,  but  not  expressly  revoca- 
tory, its  destruction  by  the  testator  will  revive  the  first.  (Cheever 
V.  North,  io6  Mich.  390,  64  N.  W.  455,  37  L.  R.  A.  561.)  In 
Randall  v.  Beatty  (siipra),  the  testatrix  executed  several  wills, 
all  of  which  she  destroyed,  except  one  executed  in  1870.  By  a 
will  made  in  1873  she  expressly  revoked  all  former  wills,  and 
delivered  to  a  legatee  a  paper  which  she  represented  to  be  the 
will  of  1870,  with  directions  to  destroy  it,  which  paper  was  de- 
stroyed. She  afterward  canceled  the  will  of  1873.  After  her 
death  the  will  of  1870  was  found  carefully  preserved  among  her 
effects.  Held,  that  the  cancellation  of  the  will  of  1873  revived 
that  of  1870,  and  that  her  directions  to  have  that  will  destroyed 
did  not  affect  it.  Peck's  Appeal  (50  Conn.  562)  was  decided 
upon  the  grounds  that  the  revoking  clause  in  the  second  will 
was  inoperative  until  the  testator's  death,  and  that  the  revoca- 
tion was  ambulatory  until  that  event.  The  same  idea  is  ex- 
pressed in  Sewall  v.  Robbins  (139  Mass.  164,  29  N.  E.  650), 
where  it  was  held  that  an  objection  to  the  admission  of  a  will  to 
probate,  that  it  had  been  revoked  by  a  later  will,  could  not  be  sus- 
tained until  the  subsequent  will  had  been  put  in  evidence,  and 
that  it  could  not  be  put  in  evidence  until  it  had  been  admitted 
to  probate.  The  cases  of  Lawson  v.  Morrison  (2  Dall.  286)  and 
Flintham  v.  Bradford  (10  Pa.  St.  82)  held  to  the  extreme  doc- 
trine that  the  destruction  of  a  will  which  repealed  a  previous 
one  leaves  the  first  as  if  the  second  had  never  existed,  unless  it 
is  clearly  shown  that  the  testator  destroyed  the  second  will  with 
a  view  to  die  intestate,  and  that  it  was  immaterial  whether  the 
later  will  contained  a  revoking  clause  or  not.  These  decisions 
were  put  upon  the  ground  that  neither  will  had  any  effect  in  the 
life  of  the  testator. 

The  most  rea'sonable  rule  that  can  be  formulated  makes  the 
question  of  revival  depend  upon  the  intention  of  the  testator  at 
the  time  of  the  destruction  of  the  revoking  will.  A  presump- 
tion does  not  arise  from  that  act  alone  that  it  was  his  intention 
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to  reinstate  the  former  will.  The  fact  that  he  once  superseded 
that  will  by  another,  on  account  of  changed  conditions  of  his 
estate,  or  changed  circumstances  of  persons  who  were  dependent 
upon  him,  tends  to  repel  such  a  presumption.  But  the  destruc- 
tion of  the  superseding  will,  the  safe-keeping  of  the  former  one, 
the  testator's  acts  and  declarations  respecting  it,  and  his  de- 
clared purpose  not  to  die  intestate  are  facts  competent  to  be 
shown  in  establishing  a  prior  will,  if,  in  the  circumstances  of  the 
case,  it  is  proper  to  show  and  it  appears  that  a  subsequent  will 
had  in  fact  been  executed.  It  was  in  the  application  of  this 
rule  to  the  facts  of  a  case  that  Pickens  v.  Davis  (134  Mass.  252) 
was  decided.  (See  also  Williams  v.  IVilliams,  142  Mass.  515, 
8  N.  E.  424.)  Schouler  Wills  (§415)  treats  the  question  of  re- 
vival as  one  of  intent  to  be  gathered  from  all  the  circumstances. 
Woemer  Admn.  (§  51,  and  notes)  seems  to  regard  this  as  the 
American  doctrine.  In  i  Redf.  Wills  (308,  309),  it  is  laid  down 
as  the  rule  in  this  country  that  where  a  second  will  is  destroyed, 
with  intent  to  revive  an  earlier  one,  it  should,  without  question, 
be  allowed  so  to  operate.  Judge  Redfield  extends  the  rule 
further,  and  makes  it  to  accord  with  the  Pennsylvania  cases* 
above  referred  to.  Warner  v.  Warne/s  Estate  (37  Vt.  356)  is 
not  opposed  to  this  rule.  In  that  case  it  was  only  held  that  the 
words,  "  This  will  is  herebv  canceled  and  annulled  in  full  this 
15th  day  of  March,  1859,"  written  by  the  testator  beneath  the 
attestation  clause,  amounted  to  a  revocation  of  the  will  by  "  can- 
celing,*' and  could  not  be  revived  by  the  testator's  parol  declara- 
tions subsequently  made.  When  the  will  was  offered  for  probate 
it  was  disallowed  upon  the  ground  that  it  had  been  revoked  by 
the  testator  by  canceling  in  compliance  with  the  statute.  In  re 
Noyes*  Will  (61  Vt.  14,  17  Atl.  743)  obviously  is  not  a  case  in 
point.  In  that  case  the  contestants  produced  a  witness  who 
testified  that  he  had  seen  a  later  will  than  the  one  offered  for 
probate,  apparently  signed  and  witnessed  in  due  form,  contain- 
ing a  revoking  clause,  and  that  the  testator  told  the  witness  why 
he  made  it.  The  later  will  was  not  found,  nor  was  there  an  offer 
to  produce  the  witnesses,  nor  to  explain  their  nonproduction. 
Held,  that  such  later  will  must  be  established  by  the  same  evi- 
dence as  would  be  required  if  it  were  itself  presented  for  probate. 
The  evidence  introduced  in  this  case  tended  to  show  that  the 
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testator  executed  the  will  in  controversy  August  31,  1880,  and 
that  after  the  death  of  his  wife,  in  1882,  he  handed  the  will  to  his 
son,  the  proponent,  and  requested  him  to  keep  it,  and  that  the 
proponent  did  keep  it  in  a  safe  in  Hartford,  Conn.,  where  he 
resided ;  that  in  the  winter  of  1893-94,  the  proponent  was  at  the 
testator's  house  in  Townshend,  Vt.,  when  the  testator  inquired 
of  him  about  the  will,  and  spoke  of  adding  a  codicil  to  it,  for 
the  purpose  of  providing  a  home  for  his  sister,  who  was  his 
housekeeper,  but,  the  will  being  in  Hartford,  a  codicil  was  not 
added;  that  his  sister  died  in  1898,  and  that  soon  after  her  death 
the  proponent,  at  the  testator's  request,  went  home  to  live,  and 
kept  house  for  him  until  his  death,  in  1899;  ^^^^  soon  after  the 
proponent's  return  to  the  testator's  house  the  latter  handed  him 
a  second  will  to  read,  which  he  had  made  in  May,  1896,  and 
which  the  testator  then  destroyed  by  burning  in  the  proponent's 
presence;  that  the  testator  then  said  to  the  proponent,  in  sub- 
stance :  "  You  do  not  want  to  say  anything  about  our  business 
here,  or  that  will  you  have  got,  and  do  not  let  any  one  get  it 
away  from  you.  I  want  it  to  go  exactly  as  it  says."  The  pro- 
ponent presented  the  will  of  1880  for  allowance,  and  proved  its 
execution  and  the  testator's  testamentary  capacity.  The  con- 
testants were  permitted  to  prove  the  execution  of  the  second 
will  and  its  provision  and  its  destruction.  Upon  the  foregoing 
facts,  the  will  of  1880  should  have  been  admitted  to  probate. 
The  pro  forma  judgment  is  reversed,  verdict  set  aside,  and  cause 
remanded. 


Note.—  EFFECT  OF  DESTRUCTION  OF  A  WILL  ON  PRIOR 

WILL. 

(a)  Summary  by  text- writers. 

(b)  A  distinction  noted. 

(c)  The  distinction  not  recognized. 

(d)  Declarations  of  testator. 

(e)  Specific  statutes. 

The  full  and  exact  discussion  of  the  subject  and  citation  of  the  cases 
by  the  court  in  the  principal  case  above  reported  leave  but  little  material 
for  a  note.  It  may  be  of  interest  however  to  elaborate  several  points 
to  which  the  opinion  refers. 
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(a)  Summary  by  tezt-writerB — Schouler  says:  "If  therefore  a 
will  which  was  duly  executed,  and  which  contained  a  clause  expressly 
revoking  all  former  wills,  be  canceled  or  destroyed,  the  preponderance 
of  American  opinion  is  that  the  former  will  is  not  thereby  revived,  in 
<lefault,  at  all  events,  of  affirmative  evidence  that  the  testator  so  intended. 
But  in  the  absence  of  statute  direction,  the  courts  treat  the  question  as 
one  of  intent,  to  be  gathered  from  all  the  circumstances."  (Schouler 
Wills,  §  415  [ed.  1900I.    And  see  Pickens  v.  Davis,  134  Mass.  252.) 

In  the  United  States  in  the  absence  of  statute,  the  cases,  while  not 
harmonious,  undoubtedly  tend  to  establish  the  rule  of  the  English  eccle- 
siastical courts  that  no  presumption  of  the  revival  of  a  revoked  will  is 
to  be  recognized  merely  on  account  of  the  destruction  of  the  revoking 
will,  and  the  continued  existence  of  the  will  which  has  been  revoked. 
(I  Underbill  Wills,  S  269  [ed.  1900].) 

Page,  in  his  late  work  on  Wills  (ed.  1901).  referring  to  a  distinction 
between  cases  where  the  later  will  contained  an  express  revocation  clause, 
and  where  it  was  merely  inconsistent  with  the  earlier  will,  says:  **  Where 
such  distinction  is  recognized,  the  destruction  of  a  later  will  inconsistent 
with  an  earlier  will,  but  containing  no  clause  of  express  revocation,  re- 
vives the  first  will.  *  Where  the  second  will  contains  a  clause  of  revoca- 
tion it  is  held  in  many  jurisdictions  of  the  United  States,  in  accordance 
with  the  distinction  already  given,  that  the  destruction  of  the  second  will 
docs  not  revive  the  first."    (Page  Wills,  §  273.) 

(b)  A  distinction  noted.— *  There  seems  to  have  been  a  material  dis- 
tinction, and  on  good  ground,  between  the  state  of  a  former  will,  after 
a  second  one,  merely  inconsistent  with  it,  and  its  state  after  a  second  one 
with  a  declaration  expressly  revoking  it.  In  the  first  case  the  only 
chance  for  the  second  to  operate  in  revocation  of  the  first,  according  to 
the  prevalent  theories  of  the  courts,  was  by  its  coming  to  a  head  as  an 
active  will,  which  it  could  do  only  by  surviving  its  author.  Being  the 
last  expression  of  the  decedent,  and  at  the  same  time  practically  incon- 
sistent with  the  prior  one,  the  intent  to  repeal  the  first  by  it  was  to  be 
implied.  In  case,  however,  of  its  being  recalled  by  the  testator  in  his 
lifetime,  it  could  not,  on  the  theory  referred  to,  be  taken  to  have  had 
the  effect  to  do  away  with  its  predecessor.  Being  cut  oflF  before  having 
its  dispositions  of  property  awakened  into  life,  it  could  have  no  affirma- 
tive operation  through  its  dispositions  upon  the  estate.  In  the  second 
case  the  written  declaration  is  express  and  in  plain  terms  immediate  and 
absolute.    (Scott  v.  Fink,  45  Mich.  241,  7  N.  W.  799.) 

(c)  The  distinction  not  recognized — A  testator  by  executing  a  sec- 
ond will  evinces  no  intention  to  become  intestate,  but  rather  a  contrary 
intention.  By  destroying  the  last  will  and  carefully  preserving  the  first, 
satisfactory  evidence  is  afforded  that  he  intended  until  the  very  last  to 
die  testate,  and  that  that  should  be  his  will.  In  the  absence  of  an  ex- 
press provision  to  that  effect,  it  cannot  be  presumed  that  the  legislature 
intended  that  the  mere  execution  of  a  will  should  in  all  cases  revoke  a 


g  PROBATE  REPORTS  ANNOTATED. 

prior  will.  Such  a  construction  would  in  many  cases  defeat  the  mani- 
fest intention  of  the  testator.  When  the  statute  requires  a  "  later  will 
or  codicil"  it  means  an  operative  will  or  codicil.  (Peck's  Appeal^  50 
Conn.  566.) 

The  opinion  is  noteworthy  as  denying  in  substance  the  distinction 
made  in  the  Michigan  cases. 

Ai)d  the  distinction  is  refused  recognition  also  in  Marsh  v.  Marsh  (3 
Jones  L.  7T,  79),  where  it  is  held  that  the  question  is  one  of  intention, 
irrespective  of  whether  the  destroyed  will  contained  revocation  clause 
or  not. 

(d)  BedarationB  of  testator.—  Oral  declarations  of  a  tesUtor,  made 
after  the  cancellation  or  destruction  of  a  will,  are  admissible  in  evidence 
for  the  purpose  of  showing  whether  he  thereby  intended  to  revive  a 
former  will  which  has  not  been  destroyed.  (Pickens  v.  Davis,  134  Mass. 
25a.  And  see  also  Throckmorton  v.  Holt,  i8o  U.  S.  585,  21  Sup.  Ct.  Rep. 
474;  and  imU,  "  Declarations  of  Testator  as  Evidence/'  5  Prob.  Rep. 
Ann.  18.) 

(e)  Specific  statutes — Under  operation  of  specific  statutes,  see  Re 
Lones  (108  Cal.  688,  41  Pac.  771);  Beaumont  v.  Keim  (50  Mo.  28);  Kern 
v.  Kern  (154  Ind.  29,  55  N.  E.  1004);  Matter  of  Stickney  (i6i  N.  Y.  42, 
55  N.  E.  396,  aflfg.  31  App.  Div.  383,  52  N.  Y.  Supp.  929).  And  see  Mat- 
ter of  Johnston  (69  Hun,  157,  23  N.  Y.  Supp.  355). 


Andrews  et  al,  vs,  Russell. 

[Supreme  Court  of  Alabama,  June  23,  1900;  127  Ala.  195,  28  So.  703.I 

Wills  —  Construction  —  Peath  of  Devisee  —  Surviving 
Child  —  Vested  Interest  —  Advancement  —  Contingent 
Interest  —  Share  of  Deceased  Heir  —  Distribution. 

I.  Testator  provided  that  when  his  youngest  child  should  become  of 
age,  or  all  of  his  children  had  married,  his  estate  should  be  equally 
distributed  among  them,  and,  in  the  event  of  the  death  of  any  of 
his  heirs  without  a  surviving  child  or  children,  the  part  of  such  heir 
should  revert  to  testator's  estate.  Testator's  daughter,  the  wife  of 
complainant,  died  in  1885,  leaving  one  child,  which  died  in  1895, 
and  the  testator's  youngest  child  became  of  age  in  1897.  Held,  that 
complainant,  as  the  heir  of  his  child  by  testator's  daughter,  was 
entitled  to  his  wife's  share  in  testator's  estate,  since  such  share  was 
vested  and  passed  to  complainant's  child  at  his  wife's  death,  though 
the  youngest  heir  of  testator  was  not  yet  of  age. 
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2.  Testator  willed  his  daughter,  the  wife  of  complainant,  the  use  of  his 

home  until  his  executors  could  advance  her  money  to  buy  a  new 
residence,  and  further  provided  that  when  his  youngest  child  should 
become  of  age,  or  all  of  his  children  had  married,  his  estate  should 
be  distributed  equally  among  them;  each  to  account  for  any  advances 
which  had  been  made  to  them.  Complainant's  wife  died  in  1885, 
leaving  one  child,  which  died  in  1895,  ^^^  the  youngest  child  of 
testator  became  of  age  in  1897.  Testator's  executors  failed  to  ad- 
vance any  money  to  complainant's  wife  to  buy  a  new  residence. 
Held,  that  complainant  was  entitled  to  occupy  testator's  home  until 
final  distribution  of  the  estate,  but  was  not  entitled,  as  the  heir  of 
his  child,  to  an  advancement  to  purchase  a  new  residence,  since 
such  advancement  was  contingent,  and  was  not  executed  during  the 
lifetime  of  complainant's  wife. 

3.  Testator  provided  that  when  his  youngest  child  should  become  of  age, 

or  all  of  his  children  had  married,  his  estate  should  be  equally 
divided  among  them.  Testator's  daughter,  who  had  married  com- 
plainant, died  in  1885,  leaving  one  child  of  the  marriage,  which  died 
in  1895,  and  the  youngest  child  of  testator  became  of  age  in  1897.. 
A  son  of  testator  died  unmarried  in  1887.  Held,  that  complainant, 
as  the  heir  of  his  child  by  testator's  daughter,  was  entitled  to  par- 
ticipate in  the  distribution  of  the  share  of  testator's  deceased  son. 

Appeal  from  Chancery  Court,  Barbour  county ;  William  L# 
Parks,  Chancellor. 

Action  by  L.  R.  Russell  against  W.  D.  Andrews  and  others 
to  recover  a  child's  share  of  the  estate  of  William  Andrews, 
deceased.  From  a  decree  overruling  a  motion  to  dismiss  the 
complaint,  defendants  appeal. 

Affirmed. 

The  bill  in  this  case  was  filed  on  August  4,  1899,  by  the  appel- 
lee, L.  R.  Russell,  and  averred  the  following  facts :  William  A. 
Andrews  died  in  Barbour  county,  Ala.,  on  August  8,  1881,  leav- 
ing a  large  estate,  and  left  surviving  him  his  widow,  Laura  E. 
Andrews,  and  several  children,  who  were  as  follows:  Dora 
Russell,  the  wife  of  the  complainant,  and  W.  D.  Andrews,  both 
of  whom  were  over  twenty-one  years  of  age;  Eloise  Andrews, 
now  Eloise  Grant,  who  was  fourteen  years  of  age ;  Eva  Andrews, 
now  Eva  Grant,  who  was  twelve  years  of  age;  Alfred  An- 
drews, who  was  three  years  of  age,  and  each  of  whom  was  over 
twenty-one  years  of  age  at  the  time  of  the  filing  of  the  bill, —  and 
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also  a  son,  Rhett  Andrews,  who  died  in  1887,  and  who  was  a 
minor,  unmarried,  and  without  children  at  the  time  of  his  death. 
W.  A.  Andrews  left  a  will,  which  was  duly  probated,  and  was 
attached  to  the  bill  as  an  exhibit.  The  provisions  of  the  will 
necessary  to  be  noticed  on  the  present  appeal  are  sufficiently 
shown  in  the  opinion. 

Alfred  Andrews  was  the  youngest  child  of  the  testator,  W.  A. 
Andrews,  and  reached  the  age  of  twenty-one  years  on  March  22, 
1897,  and  has  never  married.  Dora  Russell,  the  wife  of  the 
complainant,  died  intestate  February  11,  1885,  leaving  one  child, 
James  Alfred  Russell,  and  the  complainant,  surviving  her.  The 
said  child  of  Dora  Russell  (James  A.  Russell)  died  August  10, 
1895,  and  complainant  was  next  of  kin  to  him,  he  having  no 
brothers,  nor  sisters,  nor  children.  It  was  averred  in  the  bill 
that  no  investment  of  $1,200  or  any  other  share  was  ever  made 
by  Laura  E.  Andrews  and  W.  D.  Andrews,  who  were  respect- 
ively executrix  and  executor  of  the  will  of  W.  A.  Andrews,  for 
said  Dora  Russell,  as  provided  in  the  third  paragraph  of  said 
will;  the  said  executrix  and  executor  have  taken  possession  of 
all  of  the  realty  described  in  said  paragraph  under  the  power 
given  them,  when  the  youngest  child  of  the  testator  should  be- 
come twenty-one  years  of  age.  It  was  then  averred  in  the  bill 
that  the  executrix  and  executor  refused  to  recognize  that  the 
complainant  has  any  interest  of  any  character,  or  any  right  or 
claim,  in  or  to  the  estate  of  William  A.  Andrews ;  but  the  com- 
plainant avers  that  Dora  Russell  having  died,  with  a  child  surviv- 
ing her,  the  interest  and  share  of  said  Dora  Russell  in  the  estate 
of  her  father  did  not,  upon  her  death,  revert  back  to  the  estate, 
but  descended  to  the  child,  and  through  the  child  to  the  com- 
plainant, and  that  therefore  the  orator  is  entitled  to  all  the  rights 
and  all  interests  bequeathed  in  the  will  to  his  wife,  Dora  Russell. 
It  is  averred  that  there  have  been  no  proceedings  filed  in  the 
Probate  Court  by  the  executrix  or  executor  for  the  final  settle- 
ment of  said  estate. 

Laura  E.  Andrews  and  William  D.  Andrews,  individually  and 
in  their  respective  capacities,  Eloise  Grant,  Eva  Grant,  and  Al- 
fred Andrews   are  made  parties  defendant  to  the  bill. 

The  prayer  of  the  bill  was  that  the  complainant  be  decreed  to 
be  entitled  to  $1,200  as  an  advancement,  and  that  the  executrix 
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and  executor  be  required  to  file  an  account  and  full  report  of  all 
their  acts  and  doings  in  the  management  of  said  estate,  and  that 
the  share  of  Dora  Russell  in  said  estate  be  bequeathed  to  the 
complainant,  and  for  a  final  settlement. 

To  this  bill  the  defendants  demurred  upon  the  following 
grounds :  "  (i)  Said  bill  shows  that  the  estate  of  said  William  A. 
Andrews,  deceased,  is  being  duly  administered  in  the  Probate 
Court  of  Barbour  county.  Alabama,  and  no  reason  or  sufficient 
cause  is  set  forth  in  said  bill  to  remove  the  administration  of  said 
estate  in  this  Chancery  Court.  (2)  The  bill  shows  upon  its 
face  that  if  complainant  has  any  interest  in  the  estate  of  said 
William  A.  Andrews,  deceased,  he  has  a  complete  and  adequate 
remedy  at  law  to  assert,  maintain,  and  receive  said  interest. 
(3)  The  bill  and  exhibit  thereto  show  upon  their  face  that  said 
complainant  has  no  interest  whatever  in  the  estate  of  said  William 
A.  Andrews,  deceased.  (4)  The  bill  and  exhibit  thereto  show 
upon  their  face  that  complainant  has  no  interest  in  the  estate  of 
said  Rhett  Andrews,  deceased,  minor  child  of  said  William  A. 
Andrews,  deceased.  (5)  The  bill  upon  its  face  shows  that  Rhett 
Andrews,  deceased,  at  the  time  of  his  death  had  no  inheritable 
interest  in  the  estate  of  his  father,  William  A.  Andrews,  de- 
ceased.'* The  defendant  also  moved  to  dismiss  the  bill  for  the 
want  of  equity. 

On. the  submission  of  the  cause,  the  chancellor  rendered  a 
decree  overruling  the  motion  to  dismiss  and  the  demurrer.  From 
this  decree  the  defendants  appeal,  and  assign  the  rendition  thereof 
as  error. 

G.  L.  Comer  and  E,  P.  Thomas,  for  appellants. 

G.  W.  Peach  and  A,  H,  Merrill,  for  appellee. 

Haralson,  J. —  In  reading  the  will  of  Mr.  Andrews,  we  can- 
not escape  the  conclusion  that  he  desired,  after  providing  for  his 
wife,  to  give  each  of  his  children  an  equal  share  in  his  property. 
He  died  in  1881,  and  his  will  was  admitted  to  probate  in  1882: 
He  left  five  children,  Dora  Russell,  wife  of  complainant,  and 
W.  D.' Andrews,  both  of  whom  were  over  the  age  of  twenty-one 
year§,  and  three  others,  who  were  minors,  ranging  from  three  to 
fourteen  years.     It  would  seem  he  was  a  man  of  considerable 
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property,  and  it  does  not  appear  he  was  involved  in  debt.  He 
committed  his  entire  estate  to  his  executrix,  who  was  his  wife,, 
and  to  his  executor,  W.  D.  Andrews,  who  was  his  son,  for  the 
purposes  specified  in  his  will.  In  the  third  paragraph,  he  di- 
rected, that  his  daughter  Dora  and  her  husband,  the  complain- 
ant, should  move  into  and  occupy  his  residence,  which  he  de- 
vised to  them,  together  with  eighty  acres  of  land  attached,  to  be 
occupied  by  them  until  his  executors  should  acquire  from  the  net 
income  of  his  estate  the  sum  of  $1,200,  which  they  were  directed 
to  invest  in  another  home  for  them,  when  the  rights  of  each  in 
the  home  tract  should  cease.  Rut  it  was  directed  that  the  title 
to  this  new  home  should  be  so  taken,  that  his  daughter  Dora 
should  have  only  a  life  estate  therein,  and  at  her  death  it  was  to 
go  to  her  children. 

By  the  fourth  paragraph,  his  executors  were  to  keep  all  his 
estate,  both  real  and  personal,  together,  to  manage  and  control  the 
same  as  they  thought  best,  to  cultivate  and  sell  crops,  to  sell  or 
dispose  of  any  of  his  estate,  real  or  personal,  if  they  deemed  it  ad- 
visable to  do  so,  and  invest  in  other  property,  taking  titles  in  their 
names.  They  were  authorized  to  spend  so  much  of  the  income, 
rents,  and  profits  in  clothing  and  educating  his  minor  children,, 
and  such  part,  to  carry  out  the  other  provisions  of  his  will,  as  was 
necessary  for  such  purpose,  and  until  his  said  children  should 
marry,  or  the  youngest  should  arrive  at  the  age  of  twenty-one 
years.  His  youngest  child  was  only  three  years  old  at  testator's 
death. 

By  the  sixth  paragraph,  he  directed,  that  when  and  as  his  chil- 
dren, not  then  of  age,  or  married,  should  arrive  at  the  age  of 
twenty-one  or  marry,  his  executors  should  pay  them  respectively 
$1,200,  as  they  might  be  able  to  do  so,  out  of  any  net  surplus 
money  they  might  then  have  on  hand  uninvested,  arising  from 
the  rent,  income,  and  profits  of  his  estate,  for  which,  on  final 
settlement  and  distribution  of  his  estate,  his  children  should  ac- 
count, as  advancements,  with  interest  from  the  time  they  received 
it,  respectively.  The  $1,200  invested  in  a  new  home  for  his 
daughter  Dora  was  to  be  regarded  as  an  advancement  to  her. 

By  the  seventh  paragraph,  he  directed  that  when  his  youngest 
child  arrived  at  the  age  of  twenty-one,  or  when  all  of  his  children^ 
had  married,  his  executors  should  sell  all  his  real  and  personal 
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property,  except  the  home  he  had  directed  to  be  provided  for  his 
wife  (unless  she  was  then  dead),  for  cash,  or  part  cash,  or  on 
credit  not  exceeding  two  years,  the  money  to  be  distributed  be- 
tween his  wife,  who  was  to  receive  a  child's  share,  and  not  less 
than  $5,000,  and  his  children  —  including  Dora  and  William  — 
the  shares  of  each  to  be  equalized  by  accounting  for  advance- 
ments and  interest  thereon  by  those  who  had  received  them. 

Paragraph  11  of  the  will  reads:  "And  it  is  further  expressly 
provided,  that  if  my  said  daughter  Dora  Russell  should  die  and 
not  leave  surviving  her  any  child  or  children,  then  and  in  that 
event  the  share  of  my  estate  herein  provided  for  her  shall  revert 
back  and  become  a  part  of  my  original  estate,  and  shall  be  dis- 
tributed among  my  heirs  [meaning  children]  required  by  para- 
g-raph  seven  of  my  will." 

The  purpose  of  the  testator  toward  his  daughter  Dora,  as  well 
as  toward  his  other  children,  as  has  been  stated,  is  manifest  — 
that  she  and  they,  each,  on  final  distribution  of  his  estate,  should 
receive  an  equal  share.  It  appears  that  the  $1,200  which  was  to 
be  invested  in  a  new  home  for  Dora,  by  way  of  an  advancement 
to  her,  was  never  made,  nor  does  it  appear  that  the  $1,200  ad- 
vancements provided  to  be  made  to  the  other  children,  out  of 
the  rents,  incomes,  and  profits  were  ever  made.  It  may  be  pre- 
sumed the  accumulations  in  the  hands  of  the  executors  did  not 
enable  them  to  make  these  advancements  as  provided;  but  this 
fact  did  not  in  anywise  impair  the  right  of  the  several  children 
to  share  equally  on  general  distribution.  This  is  made  clear  by 
the  seventh  paragraph,  providing  that  when  advancements  that 
might  be  made  to  each,  with  interest  thereon,  were  made  equal, 
the  balance  was  to  be  distributed  between  the  children,  share 
and  share  alike.  Other  provisions  also  manifest  this  intention. 
The  important  question  in  the  case  is,  whether  the  legacies  of  the 
children  were,  under  the  provisions  of  the  will,  vested  or  contin- 
gent. If  vested,  the  shares  of  each  child,  on  its  death,  intestate, 
descended  to  those  entitled,  under  the  statute  of  distributions  of 
the  State.  (Code,  §§  1453-1462.)  "  The  general  rules  for  de- 
termining whether  a  bequest  is  vested  or  contingent  are,  that 
where  the  time  of  division  or  payment  is  of  the  substance  of  the 
gift,  then  the  legacy  is  contingent ;  when  time  is  mentioned  only 
as  a  qualifying  clause  of  the  payment  or  division,  then  the  legacy 
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is  vested.  A  second  rule  is,  that  the  law  inclines  to  regard 
legacies  as  vested,  rather  than  contingent."  (High's  Admr.  v. 
Worley's  Admx.,  32  Ala.  709.)  In  the  case  cited,  the  estate  of  the 
testator  was  committed  to  the  executor  to  be  held  and  retained 
by  him  —  to  quote  the  language  of  the  will  —  "  for  the  use  and 
support  of  my  wife  and  children  *  *  *  until  my  daughter, 
Fanny  Ann,  shall  arrive  at  the  age  of  sixteen  years ;  then  to  be 
sold  and  the  proceeds  equally  divided  between  my  wife  and  chil- 
dren, share  and  share  alike."  The  legacies  were  held  to  be 
vested. 

The  same  principle  was  stated  after  mature  consideration  in  the 
case  of  Marr  v.  McCullough  (6  Port.  [Ala.]  507),  in  substance, 
that  legacies  payable  after  the  death  of  testator  are  either  vested 
or  contingent,  and  when  the  testator  annexes  time  to  the  pay- 
ment only,  the  legacy  will  be  vested,  but  if  to  the  gift  itself,  it 
will  be  contingent.  To  the  same  effect  is  McLeod  v.  McDonnel 
(6  Ala.  236),  a  case  similar  in  its  essential  features  with  the  one 
in  hand.  These  decisions  have  since  been  repeatedly  approved 
and  followed.  {Wynne  v.  Waltlwll,  37  Ala.  42 ;  Phinizy  v.  Foster y 
90  Ala.  262,  7  So.  836;  Bethea  v.  Bethea,  116  Ala.  265,  22  So. 

561.) 

It  is  shown  that  Dora,  at  her  death  in  1885,  left  an  only  son, 
James  Alfred  Russell,  who  died  in  August,  1895.  It  also  appears 
that  Alfred  Andrews  was  the  testator's  youngest  child,  and  he 
reached  the  age  of  twenty-one  on  March  22,  1897,  and  has  never 
married.  By  the  terms  of  the  will,  the  latter-named  date  is  the 
one  fixed  when  the  executors  were  to  sell  the  testator's  estate 
and  divide  the  proceeds  of  the  sale  among  his  children. 

Taking  all  the  provisions  of  the  will  together,  we  are  led  to  the 
same  conclusion  reached  by  the  chancellor*  —  that  the  testator 
did  not  intend  that  there  should  be  an  intestacy  of  Dora's  share 
of  his  estate,  if  she  died,  leaving  a  child  or  children,  before  the 
youngest  child  of  testator  arrived  at  twenty-one  years,  or  all  his 
children  had  married,  but  that  in  such  case  her  surviving  child 
or  children  should  take  the  share  of  the  deceased  mother.  James 
Alfred  Russell,  on  his  mother's  death,  became  entitled  under 
the  will  to  her  share  in  the  testator's  estate,  and  the  complainant, 
his  father,  became  entitled  by  inheritance  under  the  statute  to 
the  share  of  said  Alfred. 
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The  $1,200  to  be  invested  in  a  home  for  Dora  was  contingent. 
It  was  never  made  for  reasons  not  fully  appearing,  and  was  ren- 
dered impracticable  of  execution  by  the  death  of  Dora.  This 
provision  may  therefore  be  treated  as  though  it  had  not  appeared 
in  the  will,  and  what  now  remains  in  the  hands  of  the  executors 
must  be  distributed  among  those  entitled  without  reference  to 
said  provision.  The  complainant,  as  we  have  heretofore  held, 
if  he  should  live  until  such  time,  had  the  right  to  occupy  the 
house  and  eighty  acres  of  land,  as  provided  by  section  3  of  the 
will,  only  until  the  arrival  of  one  of  the  alternative  periods  fixed 
bv  the  will  for  the  sale  and  distribution  of  the  testator's  estate. 
(Russell  v.  Andrews,  120  Ala.  222,  24  So.  573.) 

Rhett  Andrews,  one  of  the  testator's  sons,  a  minor  who  never 
married,  died  in  1887.  This  was  after  the  death  of  his  sister 
Dora,  and  before  the  death  of  James  Alfred  Russell,  her  son. 
His  interest  descended  to  his  surviving  brothers  and  sisters,  and 
to  said  James  Alfred.  On  the  death  of  the  latter,  the  complain- 
ant, his  father,  inherited,  under  the  statute,  the  interest  of  his  said 
son  in  the  share  of  said  Rhett  in  the  estate  of  the  testator. 

The  decree  of  the  chancellor  overruling  the  demurrer  to  the 
bill  is  affirmed. 

Affirmed. 


Crawford  vs.  Clark. 

[Supreme  Court  of  Georgia,  June  6,  1900;  no  Ga.  729,  36  S.  E.   404. 1 

Wills  —  Construction  —  Limitation  Over  —  Remainder 
—  Nature  of  Estate  —  Separate  Estate  of  Married 
Woman. 

I.  Where,  in  a  will  probated  in  1847,  a  life  estate  was  bequeathed  to 
testator's  daughter,  with  remainder  to  her  children,  followed  by  an 
executory  bequest  to  other  legatees  in  the  event  she  **  should  die 
without  issue/'  the  issue  meant  was  such  children,  and  not  issue  at 
large,  and  so  the  failure  of  issue  contemplated  was  a  definite,  not 
an  indefinite,  failure;  and,  the  failure  contemplated  having  happened 
—  that  is,  the  donee  for  life  having  died  childless  —  the  limitation 
over  took  effect 
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2.  A  remainder  may  be  created  in  money,  and  an  executory  bequest  of 

money,  limited  upon  a  definite  failure  of  issue,  is  valid,  (a)  The 
bequest  to  the  daughter  of  the  life  estate  in  the  money,  which  was 
required  by  the  will  to  be  paid  to  her  when  she  arrived  at  twenty-one 
years  of  age  or  married,  did  not  create  a  separate  estate  in  her 
under  the  law  of  force  when  this  will  took  effect,  and  consequently 
the  marital  rights  of  her  husband  attached,  which,  on  reducing  the 
fund  to  his  possession,  entitled  him  to  its  use  during  her  life. 

3.  The  verified  return  of  the  testator's  executor,  made  before  1852,  ap- 

proved and  ordered  to  record  by  the  court  of  ordinary  having  juris- 
diction over  the  estate,  and  duly  recorded,  which  showed  a  payment 
to  all  the  legatees,  including  the  aforesaid  money  bequest  to  the 
husband  of  the  life  tenant,  is  admissible  as  pritna  facie  evidence  of 
such  latter  payment,  in  a  suit  by  an  executory  legatee,  upon  the 
death  of  the  life  tenant  without  leaving  children,  to  recover  said 
money  from  the  administrator  of  the  husband,  he  being  a  party  in 
interest  and  connected  with  the  testator's  estate,  and  the  approval 
and  recording  of  such  return  under  the  order  of  the  court  of  ordi- 
nary being  a  judgment  de  bene  esse  which  affects  him.  (a)  Evidence 
showing  merely  that  all  the  executory  legatees  consented  to  the 
payment  by  the  executor  to  the  husband  must  be  construed  as 
meaning  only  that  such  legatees  consented  that  the  husband  should 
receive  what  the  law  gave  him  —  the  right  to  the  use  of  the  money 
during  his  wife's  life;  and,  if  any  release  beyond  this  can  be  shown, 
it  must  be  based  upon  some  consideration,  in  order  to  bind  the 
executory  legatees. 

4.  The  administrator  of  a  remainderman  or  of  an  executory  legatee  may 

sue  the  personal  representative  of  the  life  tenant  (and  the  husband 
in  this  case  was  a  life  tenant  pur  autre  vie)  who  had  in  his  or  her 
lifetime  received  a  money  bequest  from  the  testator's  representative. 

5.  The  "  surviving  children  "  who  were  to  take  the  ulterior  bequest  in- 

cludes the  children  who  survived  the  testator  other  than  the  daugh- 
ter who  is  named  as  the  life  tenant;  but  their  estate  was  contingent, 
and  vested,  not  at  the  death  of  the  testator,  but  upon  the  death  of 
the  life  tenant  without  leaving  children.  Nevertheless,  as  such 
estate  was  not  contingent  as  to  the  person  of  the  ulterior  legatees, 
it  was  an  estate  in  each  that  was  transmissible  to  the  legal  repre- 
sentatives of  those  who  died  after  the  testator  and  before  the  life 
tenant.  The  plaintiff,  if  he  recovers  at  all,  can  only  recover  the 
share  of  his  intestate. 
(Syllabus  by  the  court.) 

Error  from  Superior  Court,  Muscogee  county ;  W.  B.  Butt, 
Judge. 

Action  by  A.  L.  Crawford,  administrator,  against  G.  R.  Clark, 
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administrator.    Judgment   for   defendant,   and   plaintiff   brings 
error. 

Reversed. 

Brannon,  Hatcher  &  MarHn,  for  plaintiff  in  error. 

McNeill  &  Levy,  for  defendant  in  error. 

Simmons,  C.  J. —  The  litigation  in  this  case  is  for  money  be- 
<]ueathed  by  Thomas  Kimbrough  to  his  daughter  Sarah  Amanda 
under  a  will  probated  in  1847.  This  money,  it  is  claimed,  was 
received  from  the  executor  by  Benjamin  W.  Clark,  who  was  the 
husband  of  Sarah  Amanda,  and  is  now  the  intestate  represented 
by  the  defendant  in  error.  The  fourth  and  sixth  items  of  said 
will,  forming,  in  substance,  one  bequest,  so  far  as  the  question 
involved  is  concerned,  read  as  follows :  "  I  give  and  bequeath 
to  my  daughter  Sarah  Amanda,  and  after  her  death  to  her  child 
or  children,  *  *  *  two  hundred  dollars  in  cash,  the  possession 
*  *  *  to  be  given  when  she  marries  or  becomes  of  the  age 
of  twenty-one  years."  "  It  is  my  will  and  desire  that  if  my 
daughter  Sarah  Amanda  should  die  without  issue,  that  all  the 
property  bequeathed  by  the  foregoing  items  *  *  *  shall  re- 
vert to,  and  be  equally  divided  among,  my  surviving  children." 

I.  Did  the  daughter  of  the  testator  take  an  estate  for  life  or 
an  estate  tail  under  this  bequest  ?  The  answer  is  to  be  found  in 
the  law  existing  when  the  will  took  effect.  (Hertz  v.  Abrahams, 
[Ga.]  36  S.  E.  409,  this  day  decided.)  The  court  below  sus- 
tained the  defendant's  contention  that  the  bequest  created  an 
estate  tail  in  the  daughter,  w^hich  under  our  act  of  December  21, 
1821,  gave  her  the  absolute  fee  to  the  money.  We  think  this 
<lecision  of  the  court  below  is  clearly  wrong.  It  cannot  be  dis- 
puted that  a  devise  to  A.,  and  after  her  death  to  her  child  or 
children  (whether  she  has  a  child  or  children  at  the  time  of  the 
devise  or  not),  would  give  a  life  estate  to  A.,  with  remainder  in 
fee  to  her  children  then  in  being  or  afterward  born.  (See  the 
resolution  at  end  of  WikTs  Case,  3  Coke  [Rev.  ed.]  290 ;  6  Coke 
[Old  ed.]  17b;  Woodright  v.  Wright,  10  Mod.  376;  Ginger  v. 
White,  Willes,  353 ;  Miller's  Lessee  v.  Hurt,  12  Ga.  357,  360,  where 
the  resolution  in  Wild's  Case  is  copied  in  full ;  Jones  v.  Jones,  7 
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id.  76 ;  Jennings  v.  Parker,  24  id.  621 ;  Sharman  v.  Jackson,  30  id. 
224;  Herring  v.  Rogers,  id.  615;  Sanford  v.  Sanford,  58  id.  259; 
Gaboury  v.  McGovern,  74  id.  144 ;  Brown  v.  Brown,  97  id.  539^ 
25  S.  E.  353,  33  L.  R.  A.  816.)  Such  a  devise  is  entirely 
different  from  one  to  A.  and  her  children,  she  then  having  no 
children,  as  is  pointed  out  in  Wild's  Case,  and  in  Ginger  v.  White; 
Mille/s  Lessee  v.  Hurt;  Sanford  v.  Sanford,  and  Brown  v. 
Brown  (supra).  And  in  3  Jarm.  Wills  ([Rand.  &  T.  ed.]  p.  184), 
it  is  said  that  a  devise  "  to  A.  and  his  wife,  and  after  their  death 
to  their  children,  *  *  *  it  is  now  admitted  on  all  hands  gives 
an  estate  for  life  to  the  parents,  with  remainder  to  their  children, 
so  that  the  notion  as  to  its  being  an  estate  tail  (is)  clearly  unten- 
able." Now,  this  being  true,  what  is.  the  legal  meaning  and 
effect  of  the  subsequent  words  in  this  will,  "  if  [she]  should  die 
without  issue,"  which  follow  the  remainder  in  fee  to  the  children  ? 
Simply,  if  she  should  die  without  such  issue,  namely,  children* 
In  3  Jarm.  Wills  (p.  256),  that  learned  author  says :  "  It  is  well 
settled,  also,  that  words  importing  a  failure  of  issue  (without  the 
word  '  such  '),  following  a  devise  to  children  in  fee  simple  or  fee 
tail,  refer  to  the  objects  of  that  prior  devise,  and  not  to  issue  at 
large."  On  page  260  he  quotes  as  follows  from  Lord  Gotten- 
HAM :  "A  gift  to  A.  for  life,  with  remainder  to  the  children  of  A. 
in  fee  —  that  is,  the  children  of  A.  in  fee  generally  —  and  a  gift 
over  on  the  death  of  A.  without  issue,  means  such  issue ;  that  is, 
children.  In  such  cases  the  general  term  '  issue '  is  construed 
to  mean  that  particular  description  of  issue  before  specified, 
namely,  children."  The  cases  cited  by  him  on  pages  256-268 
amply  support  his  position.  On  page  281,  after  a  review  of  all 
the  cases  favorable  to  and  apparently  against  this  view,  he  sub- 
mits the  following  conclusion  or  rule :  "  That  the  words,  '  in 
default  of  issue,'  or  expressions  of  a  similar  import,  following  a 
devise  to  *  children  in  fee  simple,'  mean  in  default  of  children. 
*  *  *  This  is  free  from  all  doubt."  In  Blackborn  v.  Edgley 
([1719],  I  P.  Wms.  600,  605),  the  devise  was  to  A.  for  life,  and 
after  his  death  to  his  eldest  son  in  tail,  but,  if  A.  should  die  with- 
out issue,  to  B.  The  court  heldy  Lord  Chancellor  Parker  de- 
livering the  opinion,  that  the  words,  "  if  he  should  die  without 
issue,"  following  the  devise  in  remainder  to  the  son,  must  be 
intended,  "  if  he  should  die  without  such  issue," —  that  is,  the 
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son.  And  in  Goodright  v.  Dunham  ([1779],  i  Doug.  264),  the 
devise  was  to  A.  for  life,  and  after  his  death  to  his  children,  and, 
in  case  he  died  without  issue,  to  B.  Lord  Mansfield  said 
(p.  267)  :  "  Neither  side  thought  it  could  be  maintained  that 
A.  took  an  estate  tail.  The  words,  *  and  in  case  he  dies  without 
issue,'  being  tacked  to  the  preceding  clause,  must  mean  the  same 
thing  as,  '  and  in  case  he  dies  without  children.'  '*  This  case  is 
directly  in  point.  (See  also  Morse  v.  Marquis  of  Ormonde,  5 
Madd.  99,  113;  De  Haas  v.  Bunn,  44  Am.  Dec.  201.)  As  the 
above  authorities  clearly  show  that  the  bequest  in  the  case  now 
under  consideration  gives  an  estate  for  life  to  the  daughter,  with 
remainder  to  her  children,  but,  if  she  should  die  without  children, 
then  to  the  testator's  other  children,  the  cases  of  Miller's  Lessee  v. 
Hurt  (supra) ;  San  ford  v.  San  ford  (supra) ;  White  v.  Rowland  (67 
Ga,  546),  and  Haddock  v.  Perham  (70  id.  572  [Syl.,  points  2,  5], 
577)  —  are  therefore  direct  authorities  in  favor  of  the  plaintiff 
in  error.  And  hence  it  also  follows,  from  these  decisions,  that 
the  claim  of  the  defendant  in  error  that  the  husband  of  the  life 
tenant  took  the  bequest  as  heir  of  their  infant  children,  the  hus- 
band and  child  having  both  died  before-  the  tenant  for  life,  is 
clearly  untenable.  If  the  bequest  in  this  case  had  been  immedi- 
ately to  the  daughter  and  her  children  (she  then  having  no  child), 
but,  if  she  should  die  without  issue,  then  over,  the  contention 
of  the  defendant  in  error  would  have  been  correct,  under  the 
cases  of  Brown  v.  Weaver  (28  Ga.  378),  and  Wiley  v.  Smith  (3 
id.  551),  because  an  immediate  devise  to  A.  and  her  children  (she 
having  none)  would,  of  itself,  be  an  estate  tail  under  one  of  the 
resolutions  in  Wild's  Case,  and  under  all  subsequent  authority, 
and,  of  course,  a  limitation  over,  after  such  an  estate,  upon  A. 
dying  without  issue,  would  not  have  made  a  different  estate 
when  the  testator  in  this  case  died.  But  such  is  clearly  not  the 
bequest  in  the  present  case,  and  none  of  the  cases  cited  for  the 
defendant  in  error  on  the  question  of  an  estate  tail  are  applicable 
to  it. 

2.  A  remainder  can  be  created  in  money.  (Thornton  v.  Burch, 
2q  Ga.  791  [Syl.,  point  3],  793;  Chisholm  v.  Lee,  53  id.  611; 
Phillips  V.  Crews,  65  id.  274  [Syl.,  point  2]  ;  McCook  v.  Harp,  81 
id.  229,  7  S.  E.  174;  Gairdner  v.  Tate  [Ga.,  this  term],  35  S.  E. 
697.)     In  Phillips  V.  Crews,  where  the  law  is  clearly  stated,  the 
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court  held  as  follows :  "A  life  estate  in  money,  with  a  remainder 
over,  mav  be  created.  Money  mav  be  lost,  but  it  should  not  be 
destroyed  in  the  use."  And  also  that  section  2^53  of  the  Code 
of  1873  (now  Civ.  Code,  §  3088),  prohibiting  the  creation  of  a 
remainder  in  property  that  is  destroyed  in  the  use,  "  does  not 
allude  to  money,  but  to  such  thing's  as  perish  with  the  usage." 
An  executory  devise  of  money,  limited  upon  a  definite  failure  of 
issue,  is  valid.  (Pinbury  v.  Elkin,  i  P.  Wms.  563 ;  S.  C,  2  Vem. 
758,  766 ;  Scott  V.  Price,  2  Serg.  &  R.  59,  7  Am.  Dec.  629 ;  Rowers 
Exrs.  V.  White,  16  N.  J.  Eq.  411,  84  Am.  Dec.  169;  Smith  Ex. 
Int.,  §§  232,  233.)  The  will  directed  that  the  executor  should 
pay  the  money  to  the  daughter  to  whom  the  life  estate  was  given 
when  she  should  arrive  at  twenty-one  years  of  age  or  marry. 
The  daughter  married  Benjamin  W.  Clark.  If  the  bequest  had 
given  her  a  separate  estate,  the  will,  which  was  the  law  for  the 
executor  in  this  case,  expressly  required  the  possession  of  the 
money  to  be  given  to  her.  In  such  event  he  could  not  hold  the 
money  and  pay  her  only  the  income  thereof.  But,  as  the  be- 
quest did  not  create  d  separate  estate  in  the  daughter,  under  the 
law  as  it  then  stood  the  marital  rights  of  the  husband  attached. 
(Bryan  v.  Duncan,  11  Ga.  67;  Wade  v.  Russell,  17  id.  425,  where 
there  was  a  bequest  of  money  payable  to  daughters  when  they 
arrived  at  twenty-one  years  of  age  or  married;  Andrews  v. 
Bonner,  26  id.  520.)  This  gave  the  husband  an  estate  for  life  in 
the  money  during  the  wife's  life,  with  the  concomitant  right  of 
possession,  and  this  imposed  upon  the  executor  the  duty  of  de- 
livering the  money  to  him. 

3.  The  evidence  offered  by  the  plaintiff  to  show  the  payment 
by  the  executor  to  the  husband  of  the  life  tenant  was  a  return 
made  under  oath  of  the  executor  to  the  court  of  ordinary  having 
jurisdiction  of  the  estate,  and  approved  and  ordered  recorded 
by  that  court,  and  duly  recorded,  prior  to  1852.  This  return 
was  rejected  as  evidence  on  the  ground  that  no  vouchers  ac- 
companied the  return,  and  none  had  been  produced ;  that  all  the 
money  required  to  be  paid  to  all  the  legatees  under  the  will  was 
lumped  by  the  executor  in  one  item  of  his  return ;  and  that  the 
return  was  simply  a  memorandum  or  statement  made  by  the  ex- 
ecutor ex  parte,  and  was  therefore  hearsay,  as  against  Benjamin 
W.  Clark,  who  was  not  connected  with  the  estate.     The  Act  of 
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1810  required  four  things  after  the  executor's  return  was  pre- 
pared :  (i)  that  it  be  submitted  in  term  time ;  (2)  that  it  be  verified 
by  the  oath  of  the  executor ;  (3)  that  it  be  accompanied  with  the 
necessary  vouchers ;  and  (4)  that  the  court  of  ordinary,  after  ex- 
amining the  return  and  vouchers,  should  approbate  or  reject  the 
return,  and,  if  it  was  approved,  should  order  the  return  to  be 
recorded.  The  Act  of  1820  changed  the  Act  of  1810  in  one  re- 
spect, namely,  that  the  return,  with  the  necessary  vouchers,  could 
be  submitted  in  vacation  to  the  clerk  of  ordinary,  who  could 
qualify  the  executor  as  to  the  correctness  of  the  return,  and,  after 
inspecting  the  return  and  vouchers,  make  a  special  report  thereon 
to  the  next  court  of  ordinarv.  The  court  then  acted  on  such 
report,  and,  if  the  court  approved  it,  the  return  was  thereupon 
ordered  to  be  recorded.  Neither  of  these  acts  required  the 
original  vouchers  to  be  recorded,  but  evidently  meant  that  the 
office  of  the  court  of  ordinary  should  be  in  their  place  of  naked 
deposit ;  for  the  acts  do  not  provide  for  a  return  of  the  vouchers 
to  the  personal  representative.  It  was  the  Act  of  January  21, 
1852  (Acts  1852,  p.  97),  which  provided  for  the  record  of  the 
original  vouchers,  and  required  the  ordinary  to  return  them  to 
the  personal  representative  after  they  were  recorded.  Nor  did 
the  Acts  of  1810  and  1820  require  copies  of  the  vouchers  to  be 
attached  to  the  returns.  This  was  first  provided  for  by  sections 
2488  and  2490  of  the  original  Code;  and  the  Act  of  April  18, 
1863  (Acts  1862,  1863,  pp.  138,  139),  amended  those  sections  so 
as  to  make  it  optional  with  executors,  administrators,  guardians, 
and  trustees,  in  making  their  returns,  to  attach  copies  of  their 
vouchers,  or  have  their  original  vouchers  recorded  and  returned 
to  them.  When  the  court  of  ordinary  approved  the  return  which 
was  submitted  in  the  present  case,  and  ordered  it  recorded,  it  was 
the  act  of  a  court  of  competent  and  general  jurisdiction  over  the 
subject-matter.  Of  course,  if  the  return  had  not  been  verified 
by  the  oath  of  the  executor,  no  presumption  could  arise  in  its 
favor  from  the  order  of  the  court  of  ordinary  approving  it,  be- 
cause the  return  would  show  on  its  face  that  it  was  illegal.  In 
other  words,  it  would  impeach  itself,  and  would  therefore  not 
be  prima  facie  evidence  of  its  correctness.  (Smith  v.  Griffin, 
32  Ga.  102.)  So,  if  the  return  had  been  verified  by  the  oath  of 
the  executor,  but  had  never  been  approved  and  ordered  to  be 
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recorded  by  the  court  of  ordinary,  it  would  not  be  prima  facie 
evidence  of  its  correctness,  because  it  would  then  be  merely  the 
declaration  of  an  interested  party,  and  would,  for  that  reason, 
be  inadmissible  as  prima  facie  evidence.  (Hudson  v.  Hawkins, 
79  Ga.  274,  278,  4  S.  E.  682.)  But  when  the  return,  as  in  this 
case,  was  duly  verified  by  the  executor,  and  approved  and  or- 
dered to  record  by  the  court  of  ordinary,  and  there  is  nothing 
apparent  upon  the  return  to  suggest  that  it  is  fraudulent,  es- 
pecially as  the  law  stood  before  1852,  when  the  vouchers  were 
not  required  to  be  recorded,  it  is  admissible  as  prima  facie  evi- 
dence in  favor  of  the  executor  to  support  his  statement  of  ex- 
penditures therein.  (Brozvn  v.  Wright,  5  Ga.  29;  Ragland  v. 
Justices,  10  id.  65,  68;  Barnes  v.  Stephenson,  22  id.  209;  Smith  v. 
Griflin,  32  id.  102 ;  Saxon  v.  Sheppard,  54  id.  288.)  In  Ragland 
V.  Justices  (supra),  the  court,  speaking  of  a  return  duly  approved 
and  recorded,  said :  "  It  is  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  *  *  *  j^^d,  as  such,  it  is  sufficient  to  ad- 
mit the  return  in  evidence."  And  in  Saxon  v.  Sheppard,  McCay, 
J.,  who  delivered  the  opinion  of  the  court,  said :  "  The  whole 
effect  of  a  return  to  the  ordinary  turns  on  the  fact  that  that  offi- 
cer, whose  duty  and  jurisdiction  it  is  to  examine  and  pass  upon 
it,  has  done  so.  It  is  his  judgment,  and  not  the  return,  which 
is  the  evidence."  This  judgment,  in  reference  to  annual  or  par- 
tial returns,  is  not  intended  to  mean  a  final,  conclusive  judgment, 
but  rather  a  judgment  de  bene  esse,  which  is  to  be  used  in  proper 
cases  as  prima  facie  evidence,  and  such  is  the  law  in  many  of  the 
other  States.  (11  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  pp. 
1310-T319;  note,  86  Am.  Dec.  143-146.)  The  object  of  the  Acts 
of  1810  and  1820,  requiring  the  returns  to  be  recorded,  was  "  that 
wards,  distributees,  legatees,  and  all  other  parties  in  interest  may 
know  the  condition  of,  and  their  rights  in,  the  estate  represented 
by  an  executor,  administrator,  or  guardian,  as  the  case  may  be, 
and  that  they  [the  trustees]  may  have  a  perpetual  memorial  for 
their  protection."  (Ragland  v.  Justices,  supra?)  No  one  could 
doubt  that,  if  Mr.  Clark  had  sued  the  executor  for  this  monev, 
the  return,  duly  approved  and  recorded,  would  have  been  prima 
facie  evidence  of  payment  in  favor  of  the  executor,  just  as  a  sim- 
ilar return  was  decided  in  Barnes  v.  Stephenson  (supra),  to  be 
such  evidence  for  the  purpose  of  reducing  a  note  that  the  ex- 
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eciitor  in  that  case  had  given  the  husband  for  his  wife's  legacy, 
and  upon  which  suit  was  brought  by  the  husband  against  the 
executor.  Likewise,  if  the  executor,  after  the  death  of  the  wife 
and  life  tenant,  could  have  sued  the  husband  for  his  money  for 
the  use  of  either  the  remainderman  or  executory  devisees,  the 
return  would  in  such  caje  be  priftta  facie  evidence  of  payment ;  for 
it  is  the  judgment  of  the  court  of  ordinary,  approving  and  pass- 
ing to  record  the  return,  which  is  the  prima  facie  evidence  in 
favor  of  the  truth  of  the  return,  and  a  receipt  is  nothing  more 
than  such  evidence.  Hence  we  know  of  no  legal  or  substantial 
reason  why  a  remainderman  or  executory  legatee,  either  before 
or  after  the  executor's  death,  who  is  the  possessor  of  the  legal 
title  and  right  of  action,  may  not  submit  such  returns  of  the  ex- 
ecutor as  prima  facie  evidence  of  payment  by  the  executor  in  a 
suit  by  them  to  recover  the  money  bequest  from  the  personal 
representative  of  the  life  tenant,  who,  by  reason  of  his  marital 
rights,  had  become  the  tenant  pur  autre  vie,  or  from  his  personal 
representative.  The  returns  are  not  made  evidence  in  favor  of 
the  executor  by  any  statute,  and  they  may  be  used  against  him. 
Section  2490  of  the  original  Code,  which  says,  "  The  return  thus 
allowed  and  recorded  shall  be  prima  facie  evidence  in  favor  of 
the  administrator  of  its  correctness,"  is  not  a  codification  of  the 
Act  of  1810  or  the  Act  of  1820,  or  even  the  Act  of  1852,  but  is  a 
codification  of  the  decisions  of  this  court  rendered  before  1852, 
and  from  that  time  to  the  publication  of  the  first  Code,  in  cases 
between  parties  interested  in  the  decedent's  estate  and  his  per- 
sonal representative.  And  there  is  nothing  in  those  decisions 
which  expressly  excludes  the  right  of  all  interested  persons  other 
than  the  personal  representative  to  use  such  returns  as  prima  facie 
evidence  of  payments  made  by  the  personal  representative,  such 
as  by  heir  against  heir,  by  legatee  against  legatee,  by  heirs  or 
legatees  who  are  sued  by  a  creditor  of  the  intestate  or  testator 
after  the  death  of  the  personal  representative,  or  by  remainder- 
men or  executory  legatees  who  are  entitled  to  bequests  of  money 
when  they  sue  the  representative  of  the  deceased  life  tenant  for 
such  bequest.  In  such  cases  it  is  simply  the  use  of  a  judgment 
de  bene  esse  of  the  court  of  ordinary  as  prima  facie  evidence  be- 
tween parties  interested  in,  and  connected  with,  the  estate.  And 
this  ought  especially  to  be  the  rule  where,  as  in  the  case  now 
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under  consideration,  a  great  many  years  have  elapsed  since  the 
return  was  approved  by  the  court  of  ordinary,  and  duly  re-* 
corded,  and  it  was  shown  that  the  original  vouchers  could  not 
be  found  in  the  office  of  the  ordinary,  which  was  their  place  of 
naked  deposit  under  the  law  of  force  when  the  return  was  made. 
We  therefore  think  that  the  return  of  the  executor  was  admis- 
sible  for  the  plaintiff  in  this  case  as  prima  facie  evidence  only^ 
the  effect  of  which,  as  decided  in  Smith  v.  Griffin  (supra),  is  "  to 
shift  the  onus  —  to  establish  the  fact  in  issue  —  unless  rebutted 
by  the  party  sought  to,  be  affected  by  it."  Counsel  for  defendant 
in  error  admit  the  payment  by  the  executor  in  their  written 
argument  by  saying  that  the  evidence  shows  that  the  persons 
entitled  to  the  ulterior  bequest,  of  whom  the  intestate  of  the  plain- 
tiff in  error  was  one,  had  consented  to  the  executor's  paying  the 
money  to  Mr.  Clark,  which,  counsel  contended,  was  per  se  a  re- 
lease  of  both  the  executor  and  Mr.  Clark  from  all  liability  to 
them.  Of  course,  legatees  siii  juris  can  divide  the  estate  among 
themselves  in  a  manner  different  from  that  directed  by  the  will, 
after  the  testator's  legal  debts  are  paid.  But  was  there  in  this 
case  any  legal  agreement  to  do  so?  The  executor  needed  no 
release  from  the  ulterior  legatees,  because,  with  or  without  their 
consent,  the  will  imposed  upon  him  the  duty  of  paying  the  prin- 
cipal of  this  money  legacy  to  the  life  tenant  when  she  married, 
and,  of  course,  to  Mr.  Clark,  who  claimed  it  under  his  marital 
rights  as  the  husband  of  the  life  tenant ;  and  this  is  the  extent  of 
the  right,  namely,  the  legal  right,  which  the  ulterior  legatees  evi- 
dently consented  that  Mr.  Clark  should  have  in  the  money.  We 
find  no  evidence  of  a  release  by  these  legatees  of  the  absolute 
interest  in  the  money  to  Mr.  Clark,  and,  if  such  a  release  exists, 
it  must  be  based  upon  some  valid  consideration  to  make  it  bind- 
ing on  the  ulterior  legatees.  (Bruton  v.  Wooten,  15  Ga.  570; 
Burns  v.  Hill,  19  id.  22  [Syl.,  point  4].) 

4.  That  remaindermen  or  their  personal  representatives  may 
maintain  an  action  against  the  administrator  of  a  life  tenant  for 
a  money  bequest  which  had  been  received  by  such  life  tenant 
from  the  executor  of  the  testator  is  not  an  open  question  in  this 
State.  (Phillips  v.  Crews,  65  Ga.  274.)  Hence  there  is  no  rea- 
son for  denying  this  right  to  an  executory  legatee  who  is  entitled 
to  the  money. 
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5.  If  we  are  correct  thus  far,  the  questions  then  arise :  Who 
finally  took  under  the  ulterior  bequest  to  the  "  surviving  chil- 
dren "  of  the  testator?  and  what  was  the  nature  of  the  estate  so 
bequeathed?  According  to  the  spirit  of  the  early  English  deci- 
sions and  of  our  own  cases,  such  as  Vickers  v.  Stone  (4  Ga.  461 ), 
there  is  no  dot^t  that  the  term  *'  surviving  children  "  included 
all  the  children  of  the  testator  who  survived  him,  other  than  the 
daughter  who  was  described  as  the  life  tenant.  At  the  same 
time,  there  is  also  no  doubt  that  as  their  estate  was  wholly  de- 
pendent upon  the  life  tenant  dying  without  children,  which  was 
upon  an  uncertain  event,  they  took  a  contingent  estate,  which 
vested,  not  at  the  death  of  the  testator,  but  at  the  death  of  the 
life  tenant  without  children  then  living.  (Olmstead  v.  Dunn, 
72  Ga.  861,  862;  Payne  v.  Rosser,  53  id.  663;  Smith  Ex.  Int., 
§§  86,  90,  128  ^f  ^^Q')  And  such  would  be  the  nature  of  the 
estate  of  the  executory  legatees  if  they  had  been  expressly  named 
in  the  will.  (Olmstead  v.  Dunn,  supra.)  The  bequest  is  an 
executory  or  future  estate,  and  not  an  executed  or  present  estate. 
Blackstone's  definition  of  an  **  executory  devise,"  very  frequently 
cited  by  courts  and  adopted  by  legal  lexicographers,  is  as  follows 
(2  Comm.  172)  :  "An  executory  devise  of  lands  is  such  a  dis- 
position of  them  by  will  that  thereby  no  estate  vests  at  the  death 
of  the  devisor,  but  only  on  some  future  contingency."  There- 
fore an  executory  bequest  is  such  a  disposition  of  personalty  or 
money  by  will  that  thereby  no  estate  vests  at  the  death  of  the 
testator,  but  only  on  some  future  contingency.  That  a  devise 
or  bequest  to  A.  for  life,  and  after  her  death  to  the  testator's 
"  surviving  children,"  would  give  the  surviving  children  a  vested 
remainder  from  the  death  of  the  testator  (Vickers  v.  Stone, 
supra),  has  nothing  to  do  with  the  time  of  vesting  applicable 
to  this  case,  which  has  an  intermediate  bequest  between  the  life 
estate  and  the  ulterior  contingent  bequest  to  the  surviving  chil- 
dren. See  the  clear  distinction  drawn  in  Olmstead  v.  Dunn  (72 
Ga.  860-862)  on  the  construction  of  the  fifth  item  and  the  fourth 
and  tenth  items  of  the  will  in  that  case.  Still,  as  the  contingency 
was  not  as  to  the  person  of  the  ulterior  legatees,  such  of  the  tes- 
tator's children  as  died  after  his  death,  and  before  the  life  tenant, 
had  an  estate  that  was  transmissible  to  their  legal  representatives. 
(2  Williams  Exrs.  [7th  Am.  ed.]  88;   7  Am.  &  Eng.  Encyc.  oi 
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Law  [2d  ed.],  260.  See,  as  to  realty,  in  contrast  with  person- 
alty, Civ.  Code,  §§  3080,  3081,  3101,  3357.)  The  opinion  in 
Payne  v.  Rosser  (53  Ga.  662)  closes  with  the  statement  that  "  the 
property  in  contest  is  all  real  estate."  The  representatives  of 
deceased  children  of  the  testator  are  interested  parties  with  the 
plaintiff's  intestate,  and,  in  the  event  the  plaintiff  proceeds  alone 
and  there  is  a  recovery  in  the  case  at  all,  he  can  recover  no  more 
than  his  intestate's  interest,  just  as  in  a  case  of  ejectment  a  tenant 
in  common  suing  for  the  whole  property  can  recover  only  his 
own  share.  (Sanford  v.  Sanford,  58  Ga.  259  [Syl.,  point  2] ; 
Wilson  V.  Chandler,  60  id.  129;  Dupon  v.  McLaren,  63  id.  470 
[Syl.,  point  2] ;  Baker  v.  Middlebrooks,  81  id.  494,  8  S.  E.  320.) 
'In  other  words,  the  plaintiff  cannot  recover  the  full  sum  sued 
for  in  this  case,  but  as  to  the  due  share  therein  of  his  intestate 
the  decision  of  the  lower  court  was  erroneous,  and  the  judgment 
is  therefore  reversed.  All  the  justices  concurring,  except  Fish, 
J.,  absent  on  account  of  sickness,  and  Little,  J.,  disqualified* 


Note.—  MONEY  AS  SUBJECT  OF  BEQUEST. 

(a)  General  rules. 

(b)  May  include  real  estate. 

(c)  What  "  money  "  includes. 

(d)  What  it  does  not  include. 

(e)  Illustrative  cases  —  Money  used  in  restricted  sense. 
(0  Used  in  an  enlarged  sense. 

(g)  Other  illustrative  cases. 

(a)  General  rules. —  The  word  "  money "  does  not  extend  beyond 
what  is  literally  money,  unless  the  context  requires  it.  (Levy's  Estate, 
161  Pa.  St.  189,  194,  28  Atl.  1068.) 

Whether  the  word  *'  money  "  is  used  in  its  ordinary,  restricted  sense, 
or  in  the  vague,  enlarged,  or  comprehensive  sense  of  which  it  is  capable, 
the  true  criterion  is  what  the  testator  appears  from  the  whole  will  to 
have  intended.    (Schouler  Wills,  S  505.) 

It  is  a  well-settled  rule  of  construction  that  by  a  bequest  of  money, 
bonds,  mortgages,  notes,  or  other  securities  for  the  payment  of  money 
do  not  pass  unless  it  appears  by  the  will,  or  from  the  condition  and  cir- 
cumstances of  the  testator's  estate,  that  it  was  his  intention  to  pass  them. 
(Beatty  v.  Lalor,  15  N.  J.  Eq.  108.) 
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The  meaning  of  the  words  "  money  "  and  "  ready  money,"  when  used 
in  a  will,  depends  upon  the  context,  and  also  to  some  extent  upon  the 
condition  of  the  testator's  property,  and  the  circumstances  surrounding 
his  estate;  and  in  construing  them  therefore  the  courts  seek  for  light 
in  all  the  provisions  of  the  will,  and  in  all  the  circumstances  surrounding 
the  testator  and  his  estate,  and  it  is  their  aim  to  give  effect  to  the  inten- 
tion of  the  testator  when  that  can  be  ascertained.  (Smith  v.  Burch,  92 
N.  Y.  228.) 

The  opinion  by  Earl,  J.,  in  this  case  is  valuable  in  review  of  the  cases 
and  authorities  as  to  the  meaning  of  the  word  "  money."  (Sweet  v. 
Burnett,  136  N.  Y.  204,  32  N.  E.  628;  Mann  v.  Mann,  14  Johns,  i,  afTg. 
I  Johns.  Ch.  231;  Beatty  v.  Lalor,  15  N.  J.  Eq.  109.) 

Well  settled  that  a  gift  in  a  will  of  "  money,"  with  nothing  in  the  con- 
text to  explain  or  define  the  sense  in  which  it  is  used,  includes  cash, 
bank  notes,  and  money  in  bank,  but  does  not  include  choses  in  action, 
or  securities.  The  word,  however,  is  often  popularly  used  as  synony- 
mous with  *'  personal  estate  "  and  has  been  construed  to  include  besides 
money,  literally  so  called,  not  only  debts  and  securities  but  the  whole 
personal  estate  and  even  the  proceeds  of  realty.  What  is  meant  by  the 
word  "  money  "  must  in  each  case  depend  upon  the  will  and  its  context. 
(Dillard  v.  Dillard,  97  Va.  434,  34  S.  E.  60;  Dabney  v.  Cottrell,  9  Gratt. 
580;  Decker  v.  Decker,  121  111.  341,  12  N.  E.  750;  Paull  v.  Ball,  31  Tex. 
10;  Summerhill  v.  Hanna,  72  Tex.  224,  9  S.  W.  881.) 

(b)  May  include  real  estate —  While  the  word  "  money  "  may,  when 
so  intended  by  the  testator,  include  any  kind  of  property,  even  land,  it 
can  never  have  that  effect  when  the  text  of  the  entire  will  shows  that 
it  was  not  so  intended.    (Levy's  Estate,  161  Pa.  St.  189,  28  Atl.  1068.) 

When  so  intended,  the  word  "  money  "  may  be  construed  as  "  prop- 
erty "  or  "  estate  "  and  to  include  both  personal  and  real  estate.  (Es- 
tate of  Miller,  48  Cal.  165;  Jacobs'  Estate,  140  Pa.  St.  268,  21  Atl.  318.) 

But  no  such  violent  extension  of  the  word  beyond  its  normal  and 
proper  meaning  can  ever  be  justified  unless  the  intention  to  so  use  it 
is  clearly  *^anifest  on  the  face  of  the  will  and  put  beyond  all  reasonable 
doubt.  (Sweet  v.  Burnett,  136  N.  Y.  204,  32  N.  E.  628,  aflFg.  65  Hun, 
159.  20  N.  Y.  Supp.  24.) 

(c)  What  "  money  "  includee —  Money  includes  bank  notes  (Chap- 
man v.  Hart,  I  Ves.  Sr.  271),  money  in  bank  on  account  as  well  as  on 
deposit  (Manning  v.  Purcell,  7  De  G.,  M.  &  G.  55),  money  in  hands  of 
testator's  agent  (Ogle  v.  Knipe,  8  Eq.  434),  money  payable  by  a  society 
for  funeral  expenses  (Collins  v.  Collins,  12  Eq.  455),  any  money  which 
at  time  of  his  death  the  testator  might  have  claimed  immediate  payment 
(Byrom  v.  ^randreth,  16  Eq.  475). 

(d)  What  it  does  not  include —  It  does  not  include  part  of  an  aur 
nuity,  accruing  interest,  or  dividends  (Byrom  v.  Brandreth,  16  Eq.  475), 
money  deposited  as  a  stake  to  abide  event  of  a  bet  (Manning  v.  Purcell, 
7  De  G.,  M.  &  G.  55),  money  due  on  a  current  account  (Smith  v.  Butler, 
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3  J.  &  L.  565;  De  Roebuck  v.  Cloncurry,  L.  R.  5  Eq.  588),  a  legacy  not 
at  testator's  disposal  (Byrom  v.  Brandreth,  16  Eq.  475),  stock  (Hotham 
V.  Sutton,  15  Ves.  319:  Collins  v.  Collins.  12  Eq.  455),  a  suhi  due  to  the 
testator  (Dillon  v.  McDonnell,  L.  R.  7  Ir.  335).  . 

And  see  other  English  cases  where,  in  accordance  with  the  language 
of  the  particular  will,  the  word  "  money  '*  was  held  to  have  been  used 
in  an  enlarged  sense  as  including  either  all  or  other  personal  property. 
(Waite  V.  Combs,  5  DeG.  &  S.  676;  Prichard  v.  Prichard,  11  Eq.  232; 
Re  Cadogan,  25  Ch.  Div.  154;  Glendening  v.  Glendening,  9  Beav.  324; 
Re  Pringle,  17  Ch.  Div.  819) 

(e)  Illustrative  cases  —  Money  used  in  restricted  sense. —  The  words 
"  surplus  money  on  hand,"  etc.,  held  to  be  limited  to  money  only  and 
not  to  mean  surplus  property.    (Paup  v.  Sylvester,  22  Iowa,  372.) 

Savings  bank  deposit  not  included  in  bequest  of  "  money  due  "  when 
specific  bequest  of  money  in  "  business  bank."  (Matter  of  Hawks,  24. 
Misc.  Rep.  56,  53  N.  Y.  Supp.  372.) 

In  Collins  v.  Collins  (L.  R.  12  Eq.  455),  it  was  held,  that  shares  of 
stock  did  not  pass  under  a  bequest  of  "  all  moneys,  both  in  the  house 
and  out  of  it." 

In  Matter  of  Werry  (35  St.  Rep.  365,  12  N.  Y.  Supp.  154;  aflFd.  without 
opinion  in  127  N.  Y.  667,  28  N.  E.  254),  the  words  in  a  will,  "  loose 
money,"  were  held  not  to  include  the  proceeds  of  land  directed  by  the 
will  to  be  sold. 

In  Beck  v.  McGillis  (9  Barb.  36),  the  bequest  was  of  "  all  moneys  " 
that  the  testator  should  die  possessed  of,  and  the  words  were  limited  to 
the  cash  then  in  hand,  using  the  term  in  its  popular  sense,  either  in  his 
possession  or  deposited  in  bank. 

In  Byrom  v.  Brandreth  (L.  R.  16  Eq.  475),  the  bequest  was  "any 
money  of  which  I  may  die  possessed,"  and  the  words  were  held  to  in* 
elude  cash  in  the  house  and  money  in  bank,  and  any  money  of  which 
at  time  of  her  death  immediate  payment  might  have  been  claimed. 

Where,  in  a  residuary  clause  using  the  word  '*  moneys,"  and  there  is 
another  sentence  referring  to  other  **  personal  property,"  the  word 
''moneys"  must  be  construed  in  its  limited  or  popular  sense,  and  does 
not  include  funds  deposited  in  a  savings  bank  as  an  investment.  (Beatty 
v.  Lalor,  15  N.  J.  Eq.  108.  And  sec  Wolf  v.  Schocffner,  51  Wis.  53,  8^ 
N.  W.  8;  Mann  v.  Mann,  14  Johns,  i,  11,  affg.  i  Johns.  Ch.  231.) 

By  use  of  the  words  **  money  on  hand  "  and  **  money  remaining  at 
my  decease,"  in  a  will,  it  is  a  reasonable  inference  that  the  testator  in- 
tended  money  in  actual  control  and  possession  and  available  for  imme- 
diate use,  and  not  money  invested  or  deposited  in  a  savings  bank  at  a 
distance,  from  which  it  could  only  be  drawn  by  complying  with  certain 
rules  of  the  bank.    (Hancock  v.  Lyon,  67  N.  H.  216,  29  Atl.  638.)     , 

(0  Used  in  an  enlarged  sense.—  Bequest  of  **  residue  of  my  money  '* 
held  to  include  personal  estate.    (Re  Smith,  42  Ch.  Div.  302.) 

In  Re  Pringle  (L.  R.  17  Ch.  Div.  819),  the  gift  was  "  all  the  rest  of 
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-my  money,  however  invested,  and  it  was  held  a  gift  of  whole  residuary 
personal  estate. 

Money  will  include  and  cover  stock,  when  there  is  no  money  other- 
wise as  ordinarily  understood,  or  when  stock  is  referred  to  as  money. 
(Chapman  v.  Reynolds,  28  Beav.  221;  Newman  v.  Newman,  26  id.  218. 
And  see  Mosse  v.  Cranfield,  [1895]  i  L.  R.  80.) 

Reversionary  interest  may  pass  under  gift  of  "  money."  (Re  Egan, 
tiSgpl  I  Ch.  688.) 

In  Smith  v.  Buch  (92  N.  Y.  228),  the  bequest  was,  "  I  give  to  my 
husband  all  the  ready  money  I  may  have,  either  in  bank  or  elsewhere, 
at  my  decease,"  and  it  was  held  to  cover  and  include  moneys  collected 
by  the  husband  on  account  of  a  legacy  due  his  wife. 

The  words,  *'  all  the  money  I  shall  have  at  the  time  of  my  death,"  this 
being  the  only  bequest,  and  no  residuary  clause,  includes  not  only  cash 
then  on  hand,  but  bonds  and  notes,  or  other  securities  for  the  payment 
of  money.    (Hinckley  v.  Primm,  41  111.  App.  579.) 

Wherever  it  is  manifest,  on  consideration  of  the  whole  will,  that  it 
was  the  intention  of  the  testator  to  dispose  of  his  entire  property,  with- 
out any  residuary  clause,  the  words  "  all  my  moneys  after  paying  all  my 
just  debts  "  will  be  construed  to  include  money  deposited  in  a  savings 
bank,  and  stock  not  specifically  bequeathed.  (Jenkins  v.  Fowler,  63 
N.  H.  244;  Dabney  v.  Cottrell,  9  Gratt.  572.) 

In  Re  Egan  ([1889]  i  Ch.  Div.  688),  the  bequest  was,  after  specific 
legacies,  "  any  money  not  mentioned  in  aforesaid  bequests,  that  may  be 
in  my  possesision  at  my  death  after  payment  of  debts  and  expenses,  I 
give,"  etc..  and  it  was  held,  that  the  testator  intended  to  give  by  the  term 
**  money  "  her  whole  personal  estate  not  specifically  given.  And  to  same 
effect  is  Prichard  v.  Prichard  (L.  R.  11  Eq.  Cas.  232),  where  the  words 
used  were  *'  principal  money." 

Where  a  direction  to  pay  debts  or  legacies  has  been  given,  and  the 
residue  of  money  is  then  given,  the  whole  personal  estate  is  thus  given. 
The  general  personalty  being  liable  to  pay  debts  and  legacies,  the  residue 
must  bo  residue  of  the  same  kind.  (Grosvenor  v.  Durston,  25  Beav.  99; 
Re  White,  7  P-  D.  65.) 

But  where  there  is  gift  of  residue  in  the  will,  and  there  is  a  codicil 
giving  "  all  money  that  may  be  left  after  my  decease."  the  money  is 
limited  to  money  properly  or  ordinarily  so  called.  (Williams  v.  Wil- 
liams, 8  Ch.  Div.  789.) 

(g)  Other  illustrative  cases —  A  bequest  of  "  my  property  at  R.'s 
bank  "  includes  not  only  a  cash  balance  but  shares  of  stock.  (Re  Prater, 
L.  R.  37  Ch;  Div.  481.) 

The  words  "  moneys  and  securities  for  moneys  "  do  not  pass  an  un- 
paid legacy  bequeathed  to  the  testator.  (Re  Mason's  Will,  34  Beav. 
494;  Byrom  v.  Brandreth,  L.  R.  16  Eq.  475.) 

A  bequest  of  "  all  securities  for  money  "  includes  money  due  testator 
on  account  of  his  vendor's  lien  for  unpaid  purchase  money.  (Callow  v. 
Callow,  42  Ch.  Div.  550.) 
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The  term  "  money  "  in  a  gift  to  a  husband  for  life,  and  thereafter  over 
to  another^  of  **  all  the  money  that  may  be  in  the  hands  of  my  husband 
as  trustee  for  me,"  etc.,  includes  a  debt  due  to  him  as  trustee  for  money 
of  the  trust  fund  which  he  has  loaned  out.  (Dillard  v.  Dillard,  97  Va. 
434,  34  S.  E.  60.) 

Money  found  after  death  of  testator,  in  a  secret  drawer  of  a  desk 
belonging  to  him,  does  not  pass  by  a  specific  bequest  of  the  desk,  but  is 
a  portion  of  the  residue  of  the  personal  estate  for  which  the  executor  is 
bound  to  account.    (Smith  v.  Jewett,  40  N.  H.  513.) 

In  Petty  v.  Wilson  (L.  R,  4  Ch.  App.  574),  the  gift  was  to  a  wife  — 
"  any  money  that  I  might  die  possessed  of,  or  which  may  be  due  and 
owing  to  me  at  time  of  my  death  "  —  and  it  was  held  to  include  money 
which  became  due  after  death  of  testator  on  a  policy  of  life  insurance 
on  his  own  life;  and  under  similar  language  to  include  damages  recov- 
ered by  the  executor  for  a  breach  of  covenant  committed  in  lifetime  o£ 
the  testator.    (Bide  v.  Harrison,  L.  R.  17  Eq.  Cas.  76.) 


Herrick  vs.  Snow. 

[Supreme  Court  of  Maine,  July  21,  1900;  94  Me.  310,  47  Atl.  540.! 

Wills  —  Trusts  —  Charge  on  Realty  —  Action  at  Law. 

1.  A  testator  bequeathed  his  personal  estate  to  a  trustee  in  trust  for 

the  support  of  the  testator's  minor  son,  and  bequeathed  his  real 
estate  to  the  same  trustee  upon  other  trusts.  The  personal  estate 
was  exhausted  in  the  payments  of  debts  and  charges,  and  no  part 
thereof  came  into  the  hands  of  the  trustee.  Held,  that  the  trustee 
cannot  provide  for  the  support  of  the  child  from  the  proceeds  of  the 
real  estate. 

2.  The  enforcement  of  tiusts  is,  of  necessity,  within  the  jurisdiction  of 

courts  of  equity;  and  an  action  at  law  will  not  lie  against  a  trustee 
to  recover  a  trust  fund,  or  any  portion  thereof,  so  long  as  the  trust 
remains  open. 
(Official.) 

Agreed  statement  from  Supreme  Judicial  Court,  Piscataquis 
county. 

Action  by  Fannie  N.  Herrick  against  Walter  H.  Snow,  trustee^ 
Submitted  on  agreed  statement. 
Judgment  for  defendant. 
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Argued  before  Wiswell,  C.  J.,  and  Emery,  Haskell,  Savage, 
and  FoGLER,  JJ. 

G.  W.  Howe,  for  plaintiff. 

/.  B.  Peaks  and  E,  C.  Smith,  for  defendant. 

Fooler,  J. —  This  is  an  action  of  assumpsit,  wherein  the 
plaintiff  sues  the  defendant,  in  his  capacity  as  trustee  of  the 
estate  of  Charles  A.  Snow,  deceased,  for  the  board  of  Charles 
H.  Snow,  minor  son  of  said  deceased,  from  November,  1893,  to 
November,  1895. 

The  case  is  submitted  upon  an  agreed  statement,  and  a  copy 
of  the  last  will  and  testament  of  said  Charles  A.  Snow.  It  is 
admitted,  for  the  purposes  of  the  case,  that  said  Charles  H.  Snow 
is  the  only  child  of  said  Charles  A.  Snow,  deceased,  and  that  the 
plaintiff  furnished  the  board  sued  for.  It  is  not  claimed  that 
the  defendant,  either  individually  or  as  trustee,  requested  or  au- 
thorized such  board  to  be  furnished,  or  expressly  promised  to 
pay  therefor ;  but  it  is  contended  by  the  plaintiff  that  the  defend- 
ant, as  trustee  under  the  will  of  the  father,  is  obliged  to  provide 
for  the  support  of  the  son,  and  that  a  promise  to  pay  therefor  is 
implied  by  law. 

The  testator  by  his  will  appointed  two  trustees.  One  declined 
the  trust,  and  the  defendant  was  appointed  in  his  stead  by  the 
Probate  Court,  by  virtue  of  the  provisions  of  Rev.  Stat.,  chap.  68, 
§  5.  The  other  original  trustee  having  died,  the  defendant  is 
now  the  sole  surviving  trustee. 

By  the  fifth  clause  of  the  will  the  testator  bequeathed  his  per- 
sonal estate  to  the  trustees  named  therein,  providing,  among  other 
things,  "  the  income  and  balance  of  said  personal  property,  and  so 
much  of  the  principal  as  may  be  necessary,  is  to  be  used  for  the 
proper  care  and  education  of  my  said  son,  Charles  Henry,  and 
what  may  be  left  from  the  proceeds  of  said  personal  property  is 
to  be  paid  by  said  trustees  to  my  said  son  when  he  shall  arrive 
at  the  age  of  twenty-one  years." 

The  entire  personal  property  of  the  estate  was  used  by  the 
administrator  for  the  payment  of  debts  and  charges,  and  no  por- 
tion thereof  ever  came  to  the  hands  and  possession  of  the  defend- 
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ant  or  of  his  cotrustee.  The  trust  having  thus  failed,  the  de- 
fendant is  under  no  obligation,  so  far  as  the  personalty  is 
concerned,  to  provide  for  the  support  of  the  testator's  minor  son. 

The  sixth  clause  of  the  will  is  as  follows :  **  Sixth.  I  give  and 
devise  to  I.  W.  Hanscom  and  Albert  Murray  my  homestead  farm 
on  Pleasant  river,  in  Milo,  including  the  wood  lot  separated  from 
said  homestead  by  land  owned  by  Stephen  Snow,  to  have  and  to 
hold  to  the  said  I.  W.  Hanscom  and  Albert  Murray  in  trust  that 
the  said  Hanscom  and  Murray  shall  oversee  the  management  and 
improvement  of  said  farm,  and  yearly,  and  every  year,  account 
and  pay  over  to  my  sister  Clementine  the  clear  profits  derived 
from  said  farm,  after  deducting  the  necessary  expenses  of  carry- 
ing on  the  same.  My  sister  Clementine  and  my  niece  Ivy  are  to 
have  a  home  and  support  from  said  farm  so  long  as  they  shall 
live.  When  my  son,  Charles  H.,  arrives  at  the  age  of  twenty- 
one  years,  he  is  to  have,  if  competent,  the  complete  ownership 
in  fee  and  control  of  said  farm,  subject. to  the  life  interest  above 
named  of  my  said  sister  and  niece.  In  the  event  of  my  said  son's 
<leath  before  the  age  of  twenty-one,  said  homestead  farm  is  to  be 
given  in  fee  to  my  three  sisters  and  niece  Ivy  in  equal  shares." 

The  testator's  sister  Clementine  died  May  5,  1895.  His  niece 
Ivy  is  living. 

It  is  contended  in  behalf  of  the  plaintiff  that,  inasmuch  as  the 
provision  for  the  support  of  the  minor  son  contained  in  the  fifth 
clause  of  the  will  has  failed,  the  defendant,  as  trustee,  is  author- 
ized, and  it  is  his  duty,  to  provide  for  the  support  of  the  minor 
son  out  of  the  real  estate. 

We  do  not  think  so.  The  real  estate  is  devised  upon  a  trust 
separate  and  distinct  from  that  of  the  personalty.  The  duties 
and  powers  of  the  trustee  in  relation  to  the  real  estate  are  clearly 
and  unambiguously  stated  by  the  testator.  The  support  of  his 
minor  «on  is  not  included  as  one  of  the  purposes  of  the  trust. 
We  cannot  enlarge  the  powers  and  duties  of  the  trustee  to  meet 
the  unforeseen  exigencies  of  the  case. 

Moreover,  if  the  defendant  held  as  trustee  funds  chargeable 
with  the  support  of  the  testator's  child,  the  plaintiff  could  not 
maintain  this  action  at  law.  Her  remedy,  if  any  she  has,  is  in 
equity.  Enforcement  of  trusts  is,  of  necessity,  within  the  juris- 
diction of  courts  of  equity.    An  action  at  law  is  not  maintainable 
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between  a  trustee  and  a  cestui  que  trust  in  matters  arising  out  of 
the  trust.  {Sanford  v.  Lancaster,  8i  Me.  434,  17  Atl.  402; 
Johnson  v.  Johnson,  120  Mass.  465;  Norton  v.  Ray,  139  Mass. 
230,  29  N.  E.  662). 

An  action  at  law  does  not  He  against  a  trustee  to  recover  a 
trust  fund,  or  any  part  thereof,  so  long  as  the  trust  remains 
open.     {Davis  v.  Cobum,  128  Mass.  377). 

Judgment  for  defendant. 


TiLTON  et  al.  vs,  Tilton. 

[Supreme  Court  of  New  Hampshire,  July  27,  1900;  70  N.  H.  325,  47 

Atl.  256.] 

Executor  as  Life  Tenant  —  Duty  to  Account  to  Remain- 
dermen. 

1.  Testator  gave  his  wife  the  income  of  his  estate  during  life,  without 

impeachment  of  waste,  and,  if  such  income  proved  insufficient  for 
her  support,  then  so  much  of  the  principal  as  might  be  necessary. 
Plaintiffs  were  made  remaindermen.  The  wife  was  made  sole  ex- 
ecutrix, given  full  power  to  sell,  invest,  and  reinvest  the  property  in 
her  discretion,  and  exempted  from  giving  bond.  Held^  that,  in  the 
absence  of  mismanagement  or  misappropriation  of  the  property  as 
executrix,  she  would  not  be  required  to  account  to  the  remainder- 
men, it  not  appearing  to  have  been  the  testator's  intent  that  she 
should  do  so. 

2.  The  bond  required  of  an  executor  by  Pub.  Stat.,  chap.  188,  S  14,  for  the 

payment  of  the  testator's  debts,  does  not  obligate  the  executor  to 
settle  an  account,  the  statute  containing  no  express  provision  on 
that  point. 


•    s 


Appeal  from  Probate  Court,  HiUsboro  county. 

Petition  for  accounting  by  Frank  H.  Tilton  and  others  againsi: 
Mary  E.  Tilton,  executrix  of  the  will  and  estate  of  John  Tilton, 
deceased.  From  a  decree  dismissing  the  petition,  plaintiffs 
appeal. 

Affirmed. 

Vol.  VI  — 3 
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Probate  appeal.  John  Tilton,  deceased,  left  a  will  containing- 
the  following  provisions :  "  I  bequeath  and  devise  all  the  residue 
and  remainder  of  my  estate,  both  real  and  personal,  to  my  be- 
loved wife,  Mary  E.  Tilton,  if  she  shall  survive  me,  for  and  dur- 
ing the  term  of  her  natural  life,  that  she  may  have  the  use  and 
income  therefrom  without  impeachment  of  waste  for  her  support 
and  maintenance,  and,  if  such  use  and  income  prove  insufficient 
therefor,  then  so  much  of  the  principal  as  may  be  necessary 
thereto,  with  full  power  to  sell,  convey,  invest,  and  reinvest  the 
same  in  her  discretion.  I  bequeath  and  devise  whatever  may  be 
left  unexpended  of  my  said  estate  as  aforesaid  upon  the  decease 
of  my  said  wife  to  my  three  children,  Frank  H.  Tilton,  Osman 
B»  Tilton,  and  John  L.  Tilton,  to  them,  their  heirs  and  assigns, 
forever,  in  equal  shares.  I  appoint  my  said  wife,  Mary  E.  Tilton, 
executrix  of  my  will,  and  it  is  my  wish  that  she  shall  not  be 
required  to  give  bond  or  furnish  sureties  in  her  said  capacity  as 
executrix.''  The  plaintiffs  are  the  children,  and  the  defendant  is 
the  widow,  named  in  the  will.  The  defendant,  having  filed  a 
bonds  to  pay  debts,  was  granted  letters  testamentary,  August  27, 
1896.  She  has  filed  an  inventory  of  the  estate.  This  is  an  appeal 
from  the  decree  of  the  Probate  Court,  dismissing  the  plaintiffs^ 
petition  for  an  accounting  by  the  defendant.  The  question 
whether  she  is  bound  to  account  was  reserved. 

Henry  B.  Atherton,  for  plaintiffs. 

Charles  W.  Hoitt,  for  defendant. 

Chase,  J. —  The  testator  gave  his  wife  the  use  and  income  of 
the  residue  and  remainder  of  his  estate,  both  real  and  personal, 
during  life,  without  impeachment  of  waste.  If  such  use  and  in- 
come should  prove  insufficient  for  her  support  and  maintenance^ 
he  also  gave  her  so  much  of  the  principal  as  might  be  necessary 
for  the  purpose.  Whatever  might  be  left  unexpended  at  her 
decease  he  gave  to  the  plaintiffs.  His  scheme  required  that  some 
one  should  be  charged  with  the  custody  and  control  of  the  prop- 
erty until  the  death  of  his  wife,  when,  if  it  turned  out  that  any 
of  it  was  unexpended,  the  plaintiffs'  right  of  possession  would 
arise.     He  had  power  to  determine  who  the  custodian  should 
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be  —  whether  the  life  tenant  or  a  trustee  —  and  whether  any 
security  should  be  required  for  the  proper  discharge  of  the 
custodian's  duties.  He  nominated  his  wife  sole  executrix,  thus 
giving  her  the  right  to  the  possession  of  the  property  upon  ap- 
pointment by  the  judge  of  probate.  He  also  gave  her  full  power 
to  sell,  convey,  invest,  and  reinvest  the  property  in  her  discretion,, 
showing  that  he  understood  she  would  hold  it  longer  than  for  the 
temporary  purposes  of  administration  merely,  and  that  he  had 
confidence  in  her  judgment  and  business  capacity.  He  exempted 
her  from  giving  a  bond,  showing  that  he  had  confidence  in  her 
integrity.  From  these  p/ovisions,  it  appears  probable  that  he 
intended  she  should  have  the  possession  and  control  of  the  prop- 
erty without  giving  a  bond  to  the  remaindermen  for  their  pro- 
tection. His  purpose  seems  to  have  been  to  provide  amply  for 
his  wife,  and  to  do  it  in  such  a  way  that  she  would  have  a  sense 
of  freedom  and  independence.  There  are  several  cases  in  which 
similar  provisions  have  been  used  to  effect  a  like  purpose.  (Kim- 
ball V.  Society,  65  N.  H.  139,  151,  23  Atl.  83-85;  Langley  v. 
Town  of  Farniington,  66  N.  H.  431,  27  Atl.  224;  Same  v.  Tilton, 
67  N.  H.  88,  36  Atl.  610.) 

The  defendant  has  filed  a  bond  for  the  payment  of  the  testator's 
debts,  as  required  in  such  cases.  (Pub.  Stat.,  chap.  188,  §  14.)  It 
does  not  appear  that  this  bond  obligates  her  to  settle  an  account. 
The  statute  contains  no  express  provision  on  the  point.  She  has 
also  filed  an  inventory  of  the  estate,  thereby  voluntarily  furnish- 
ing the  plaintiffs  with  information  necessary  for  the  protection 
of  their  rights,  and  relieving  them  from  the  necessity  of  resort- 
ing to  a  court  of  equity  for  the  purpose.  She  is  rightfully  in 
possession  of  the  property.  It  is  not  alleged  that  she  is  appro- 
priating more  of  it  to  her  own  use  than  she  is  entitled  to,  or  that 
she  is  otherwise  prejudicing  the  plaintiffs'  rights.  If  she  should 
attempt  to  divert  the  property  from  them  by  a  fraudulent  or  un- 
authorized management  or  appropriation,  they  would  have  a 
remedy  in  equity.  So  long  as  she  manages  and  uses  it  according 
to  her  rights,  the  plaintiffs  have  no  cause  to  complain  or  call  her 
to  account.  The  testator,  in  effecting  his  purpose  in  respect  to 
his  wife,  saw  fit  to  intrust  the  property  to  her  during  the  continu- 
ance of  her  rights  in  it,  without  incumbering  her  with  an  obliga- 
tion to  guarantee  to  the  plaintiffs  their  rights  by  a  bond,  or  by  an 
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accounting  whenever  they  might  call  for  one.    His  intent  in  this 
respect  governs  the  plaintiffs'  rights.     It  does  not  appear  that 
the  defendant  ought  to  account  at  this  time.    Case  discharged. 
All  concurred. 


Note.—  POSSESSION  AND  SECURITY  BY  LIFE  TENANT. 

(a)  General  rules. 

(b)  Effect  of  disposition  of  principal  or  corpus, 

(c)  Effect  of  a  cash  residue  or  residence. 

(d)  As  affected  by  nature  of  property. 

(e)  Responsibility  of  executor. 
(0  Executor  as  life  tenant, 
(g)  Other  illustrative  cases. 

(a)  General  rules —  If  the  will  is  silent  concerning  the  disposition  of 
the  corpus  of  the  legacy,  during  the  continuance  of  the  life  estate,  the 
general -rule  in  equity  is  that  the  legatee  for  life  is  not  entitled  to  de- 
mand from  the  executor  the  possessionr  of  the  legacy,  unless  he  gives 
security  to  the  executor,  and  the  remainderman  may  require  that  the 
tenant  for  life,  before  recovering  the  property  bequeathed  to  him,  shall 
give  such  security;  but,  in  order  that  the  remainderman  may  demand  that 
such  security  be  given,  he  must  make  it  appear  that  there  is  some  danger 
that  the  estate  will  be  impaired  or  suffer  waste  if  left  in  possession  of 
the  life  tenant.  The  rule  is  one  of  equity,  established  by  courts  for  the 
protection  of  the  remainderman  in  the  absence  of  any  direction  in  the 
will;  but  such  rule  must  yield  to  the  terms  of  the  will,  and  it  appears, 
from  a  proper  construction  of  the  will,  that  it  was  the  intention  of  testator 
to  place  the  property  in  possession  of  the  life  tenant  without  security, 
such  intention  will  be  carried  out.  (Re  Garrity,  io8  Cal.  463,  470,  38 
Pac.  628,  41  id.  485.    And  see  Waldo  v.  Cummings,  45  111.  430.) 

At  common  law  the  life  tenant,  by  bequest  of  personal  property,  had 
the  unconditional  right  to  the  possession  and  control  of  it.  The  only 
qualification  of  this  rule  was  that  a  court  of  equity  would  order  him  to 
give  security  for  its  preservation,  if  it  appeared  upon  the  complaint  of 
the  remainderman  that  there  was  danger  that  he  would  waste,  secrete, 
or  remove  the  property  out  of  the  State.  This  rule  may  be  affected  by 
statute,  or  by  intention  of  testator  as  expressed  in  his  will.  (Stone  v. 
McEckron,  S7  Conn.  201,  17  Atl.  852.) 

Where  a  legacy  is  given  generally,  subject  to  a  limitation  over  upon 
a  subsequent  event,  the  divesting  contingency  will  not  prevent  the  lega- 
tee from  receiving  his  legacy.  Where  there  is  a  general  bequest  for  life, 
with  remainder  over,  the  legatee  for  life  is  entitled  to  have  the  custody 
of  the  property  bequeathed,   where  it  appears  from  the  will  that  the 
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testator  so  intended.  When  there  is  danger  of  loss  of  the  property  in 
hands  of  the  first  taker,  equity  will  require  security.  (Post  v.  Van 
Howten,  41  N.  J.  Eq.  87,  3  Atl.  34d.) 

Where  it  is  not  entirely  clear  that  it  was  the  intention  of  the  testator 
to  give  possession  of  corpus  to  the  life  tenant,  the  transfer  ought  not  to 
be  made  until  adequate  security  is  given  for  return  of  the  principal. 
(Matter  of  RoflFo.  51  App.  Div.  37,  64  N.  Y.  Supp.  455;  Matter  of  Tal- 
mage,  32  App.  Div.  10,  52  N.  Y.  Supp.  710;  aflfd.,  160  N'.  Y.  764,  no 
opinion.  Otherwise  where  the  will  shows  intention  to  intrust  custody 
and  possession  to  life  tenant.  (Matter  of  Ungrich,  48  App.  Div.  594,  62 
N.  Y.  Supp.  975;  aflFd.,  166  N.  Y.  618.  59  N.  E.  1131.) 

But  even  in  such  a  case  security  may  be  required,  when  facts  of  im~ 
providence,  incompetency,  insolvency,  or  other  condition  may  disclose 
a  menace  to  rights  of  remainderman.     (lb.) 

A  court  of  equity  has  jurisdiction  to  compel  the  giving  of  security  by 
a  life  tenant  on  application  of  the  remainderman.  (Matter  of  Blauvelt, 
131  N.  Y.  249,  30  N.  E.  194.  And  see  Matter  of  Camp,  126  N.  Y.  385,  27 
N.  E.  799;  Matter  of  Fernbacher,  17  Abb.  N.  C.  354.) 

The  exercise  of  such  power  is  discretionary.  (Hitchcock  v.  Peaslee, 
145  N.  Y.  547,  40  N.  E.  211.) 

(b)  Effect  of  disposition  of  principal  or  corpus — When  tenant  for 
life  by  express  terms  or  by  necessary  implication  is  given  the  right  or 
power  to  use  the  principal  or  corpus,  he  is  entitled  to  possession  and  con- 
trol, without  giving  security,  unless  there  is  danger  of  waste,  secretion, 
or  removal.    (Flanagan  v.  Flanagan,  8  Abb.  N.  C.  413.) 

And  so  where  there  is  in  the  will  any  expression  of  such  intention. 
(Matter  of  Fernbacher,  17  Abb.  N.  C.  354.) 

A  devise  of  the  use  of  all  of  testator's  property,  real  and  personal,  to 
his  widow  for  life,  no  reason  to  contrary  being  shown,  gives  her  control 
and  custody  of  same.  (Fox  v.  Senter,  83  Me.  295,  22  Atl.  173.  And  see 
Fuller  V.  Fuller,  84  Me.  481,  24  Atl.  946;  Whittemore  v.  Russell,  80  Me. 
297,  14  Atl.  197.) 

Where  the  use  of  money  is  given  for  life,  without  discretion  given  to 
consume  any  portion  of  the  principal,  the  gift  is  of  the  interest  only, 
and  usually  security  must  be  given  against  loss,  or  a  trustee  be  appointed, 
of  whom  a  bond  will  be  required.  The  rules  on  the  subject  .are  varied 
by  a  court  of  equity  as  circumstances  reasonably  require.  (Whittemore 
v.  Russell,  80  Me.  297,  14  Atl.  197;  Fuller  v.  Fuller,  84  Me.  481,  24 
Atl.  946.) 

When  under  the  terms  of  the  will  the  widow  is  entitled  to  take  and 
use  both  income  and  corpus  during  her  life,  this  confers  no  right  in  her 
to  give  away  any  part  of  the  principal  to  her  friends  and  relatives. 
(Parks  v.  American  Home  Missionary  Society,  62  Vt.  19,  20  Atl.  107.) 

Where  a  life  legatee  is  intrusted  by  the  testator  with  an  unqualified 
discretion  in  the  use  and  disposal  of  the  principal  or  corpus  for  support 
during  life,  the  legatee  is  allowed  full  possession  and  control  of  the 
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property.  (Pierce  v.  Stidworthy,  8i  Me.  50,  16  Atl.  333;  Re  Garrity, 
108  Cal.  462,  38  Pac.  628,  41  id.  485;  Martin  v.  Martin,  69  Miss.  315,  13 
So.  267.) 

In  Smith  v.  Beardsley  (51  Fed.  122,  4  U.  S.  App.  580,  2  C.  C.  A.  118), 
the  testator  bequeathed  to  his  wife  all  "  his  "  goods,  chattels,  merchan- 
dise, choses  in  action,  laniis  and  personal  property  to  be  hers  "during 
her  natural  lifetime  or  widowhood/'  and  it  was  held  that  she  took  full 
title  with  right  of  disposition. 

Even  although  it  was  the  intent  of  the  will  to  keep  the  principal  or 
corpus  intact  and  entire,  where  there  is  no  trust  created  in  the  executor, 
a  life  tenant  may  have  possession  upon  giving  adequate  security  for 
preservation  of  the  corpus,  (Livingston  v.  Murray,  68  N.  Y.  485,  493; 
Scott  V.  Scott,  6  Misc.  Rep.  177,  27  N.  Y.  Supp.  152.) 

In  Benedict's  Estate  (33  N.  Y.  Supp.  193,  66  St.  Rep.  822),  where 
the  widow  was  held  entitled  to  possession  of  the  corpus  oi  the  estate,  the 
will  gave  the  wife  all  the  rents  and  profits  of  the  estate  for  life,  and 
in  terms  provided  that  if  that  should  not  be  sufficient,  the  principal  might 
be  used  for  the  purpose,  and  there  was  no  trustee  appointed  by  the  will. 

(c)  Effect  of  a  cash  residue  or  residence. —  Where  it  is  manifest  from 
the  terms  of  the  will  that  the  widow  takes  but  an  estate  terminable  at 
her  death  or  remarriage,  and  without  power  to  expend  any  portion  of 
the  corpuSy  for  any  purpose  whatever,  she  is  not  entitled  to  possession 
of  the  corpus,  a  residue  in  cash  without  giving  security,  especially  if  she 
is  a  nonresident  or  is  insolvent.  (Matter  of  McDougall,  141  N.  Y.  26, 
35  N.  E.  961.) 

A  will  may  express  an  intent  otherwise,  and  possession  of  the  corpus 
may  in  some  instances  be  necessary  to  enjoyment  of  the  legacy.     (lb.) 

When  life  tenant  resides  out  of  the  State,  and  is  likely  to  remove  the 
property  from  the  State,  it  is  proper  to  require  adequate  security  for 
benefit  of  the  remainderman.    (Clarke  v.  Terry,  34  Conn.  176.) 

Security  required  from  widow  as  life  tenant.  (Matter  of  Gillespie,  18 
Abb.  N.  C.  41.) 

(d)  As  atfected  by  nature  of  property —  A  donee  for  life  of  personal 
property  is  entitled  to  the  possession  thereof  without  giving  security, 
unless  there  is  danger  of  its  being  wasted,  secreted,  or  removed;  but  it 
is  proper  to  file  an  inventory,  and  the  life  tenant  in  a  proper  case,  upon 
showing  of  real  danger,  may  be  called  to  account  and  be  required  to 
give  security.  (Re  Oertle,  34  Minn.  173,  24  N.  W.  924;  Getman  v.  Mc- 
Mahon,  30  Hun,  531.  And  see  also  Westcott  v.  Cady,  5  Johns.  Ch.  334, 
349;  Covenhoven  v.  Shuler,  2  Paige,  122.) 

But  a  general  bequest  of  a  residue  for  life,  with  remainder  over,  re- 
quires conversion  into  money,  and  only  the  interest  or  income  is  to  be 
paid  to  legatee  for  life.  There  is  a  distinction  between  bequests  of  spe- 
cific articles  or  general  bequests.  (Covenhoven  v.  Shuler,  supra;  Matter 
of  McDougall,  141  N.  Y.  28,  35  N.  E.  961.) 

A  gift  for  life  of  perishable  articles,  the  use  of  which  consists  in  their 
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consumption,  amounts  to  an  absolute  gift;  but  if  articles  given  may 
depreciate,  but  not  necessarily  wear  out  of  using,  full  title  is  not  given, 
though  usually  the  legatee  will  be  entitled  to  possession  without  giving 
security  for  their  preservation.  (Whittemore  v.  Russell,  80  Me.  297,  14 
Atl.  197.) 

The  general  rule  is  that  bequest  of  money  for  life,  with  remainder  to 
another,  is  a  bequest  of  the  interest  on  the  money,  and  upon  showing 
made  that  the  fund  will  be  wasted,  security  may  be  required  of  the 
legatee  for  life.  But  an  intention  of  the  testator  to  pass  the  bequest 
itself  to  the  life  legatee  and  to  require  no  security  for  protection  of  the 
remainderman  will  relieve  the  bequest  from  the  operation  of  the  general 
rule  as  to  security.    (Martin  v.  ^artin,  69  Miss.  315,  13  So.  267.) 

(e)  Besponsibility  of  executor — An  executor  who  knows  of  real 
danger  to  the  property  or  fund  is  justified  in  demanding  security  from 
a  life  tenant,  and  is  guilty  of  misconduct  if  he  does  not  do  so.  (Matter 
of  Fernbacher,  17  Abb.  N.  C.  355.) 

And  in  any  event  where  the  life  legacy  is  in  money,  the  executor  has 
the  right  to  exact  security  for  its  preservation.  (Matter  of  McDougall, 
141  N.  Y.  28,  35  N.  E.  961 ;  Tyson  v.  Blake,  22  N.  Y.  558.) 

Under  a  specific  devise  of  property  for  life  the  tenant  is  entitled  to 
the  possession  without  securing  the  remainderman,  unless  the  latter  can 
show  danger  of  waste  or  destruction.  Under  such  circumstances  the 
-executor  is  relieved  from  responsibility  on  turning  the  property  over  to 
the  life  tenant.  (Hill  v.  Harding,  92  Ky.  76,  17  S.  W.  199,  437.  And 
see  Posegate  v.  South,  46  Ohio  St.  391,  21  N.  E.  641.) 

(f)  ^ecutor  as  life  tenant —  Delivery  of  principal  to  a  life  tenant 
may  be  regarded  as  in  the  nature  of  a  favor  to  which  a  court  of  equity 
attaches  the  just  condition  of  adequate  security;  but  when  the  executor 
is  himself  the  life  tenant  under  terms  of  his  wife's  will,  the  surrogate 
has  no  power  to  require  security  from  him,  and  in  case  of  noncompli- 
ance to  order  the  deposit  of  the  property  with  a  public  official,  thus  in 
effect  removing  the  executor  and  frustrating  the  will  of  his  wife.  (Mat- 
ter of  Shipman,  53  Hun,  511,  6  N.  Y.  Supp.  276.) 

But  it  is  proper  to  require  security  from  him  in  protection  of  remain- 
dermen, before  the  surrogate  authorizes  payment  over  to  himself  as  life 
tenant.  (Matter  of  Shipman,  53  Hun,  511,  6  N.  Y.  Supp.  276;  Matter  of 
Lowery,  19  Misc.  Rep.  83,  43  N.  Y.  Supp.  972.) 

(g)  Other  illustrative  caaes. —  Security  from  nonresident.  (Mont- 
fort  V.  Montfort,  24  Hun,  120.) 

Insolvency  one  ground  of  requiring  security.  (Matter  of  McDougall, 
141  N.  Y.  28,  35  N.  E.  961.) 

Under  specific  statutes  requiring  security.  (McCleran  v.  McCleran,  73 
Md.  2B4,  20  Atl.  908.) 
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D'OoGE  vs.  Leeds  et  al, 

[Supreme  Court  of  Massachusetts,  September  21,  1900;  176  Mass.  558, 

57  N.  E.  1025.1 

Trusts  —  Life  Estates  —  Corporate  Bonds  —  Remainders  — 

Income  and  Capital. 

Testatrix  directed  a  testamentary  trustee  to  hold  part  of  the  residuum 
of  her  estate,  and  pay  the  income  to  certain  persons  for  life,  and  on 
the  death  of  the  last  survivor  to  pay  the  principal  to  certain  persons, 
to  be  held  by  them  absolutely.  Part  of  the  property  taken  by  the 
trustee  consisted  of  shares  in  a  joint-stock  company,  which  at  that 
time  had  in  its  possession  a  fund  used  pursuant  to  its  articles  of  asso- 
ciation for  the  payment  of  losses  and  the  protection  of  stockholders 
from  personal  liability  for  debts.  Thereafter  bonds  were  issued  to 
the  stockholders  on  such  accumulated  fund,  and  interest  was  to  be 
paid  the  stockholders  on  the  bonds  only  from  such  proceeds  of  the 
reserve  as  should  be  applicable  after  making  provision  for  the  pay- 
ment of  all  debts  of  the  company.  Held,  that  the  bonds  were  capital, 
and  not  income,  and  went  to  the  remaindermen,  rather  than  to  the 
life  tenant. 

Report  from  Supreme  Judicial  Court,  Hampden  county; 
Marcus  P.  Knowlton,  Judge. 

Petition  by  one  D'Ooge,  trustee,  against  one  Leeds  and  others^ 
for  construction  of  a  will. 
Case  reported,  and  decree  rendered. 

Wm.  W.  McClench,  for  appellant. 

Geo.  A.  Bacon,  for  respondent  William  B.  Sargent. 

Knowlton,  J. —  The  petitioner  is  a  trustee  under  the  will  of 
Elizabeth  Lambert,  by  the  residuary  clause  of  which  she  directed 
him  to  hold  three-sixths  of  the  residuum  as  a  trustee,  and  to  pay 
over  the  income  of  it  to  certain  persons  for  life,  and  on  the  death 
of  the  last  survivor  of  them  to  pay  over  the  principal  to  certain 
persons  and  corporations,  to  be  held  by  them  absolutely.  A  part 
of  the  property  which  has  come  into  his  hands  is  twenty-two 
shares  of  the  capital  stock  of  the  Adams  Express  Company. 
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This  company  is  not  a  corporation,  but  a  joint-stock  association 
organized  under  the  laws  of  the  State  of  New  York,  and  having 
a  capital  stock  divided  into  transferable  shares.  It  had  accu- 
mulated from  earnings  a  surplus  amounting  to  more  than 
$12,000,000,  which  it  had  invested  in  securities  and  property, 
the  income  of  which  it  had  divided  among  its  stockholders  in 
cash  dividends  from  time  to  time,  together  with  the  earnings  of 
the  original  capital  On  the  9th  day  of  February,  1898,  the 
board  of  managers  of  the  company  voted  to  distribute  its  sur- 
plus to  the  amount  of  $12,000,000  among  its  shareholders  by 
issuing  bonds  equal  in  amount  to  the  capital  stock  of  the  com- 
pany, in  denominations  of  $1,000  and  $500,  so  that  each  share- 
holder should  receive  in  bonds  an  amount  equal  to  his  capital 
stock.  Under  this  vote  the  petitioner  has  received  two  bonds  of 
$1,000  each,  and  $200  in  money,  the  proceeds  of  his  fractional 
interest  in  another  bond,  and  the  question  is,  whether  they  are  to 
be  turned  over  to  the  life  tenant  as  income,  or  are  to  be  held  as  a 
part  of  the  principal. 

Ordinarily,  when  a  testator  leaves  property  to  a  trustee,  the 
income  of  which  is  to  be  paid  to  one  for  life,  and  the  principal 
paid  to  another  after  the  death  of  the  life  tenant,  it  is  the  duty  of 
the  trustee  to  take  the  whole  property,  and  use  and  invest  it  as  a 
single  fund,  of  which  the  income  only  is  to  be  paid  to  the  life 
tenant,  and  the'principal  is  to  be  held  for  the  remainderman.  If 
the  property,  or  a  part  of  it,  is  of  a  kind  which,  under  the  law, 
is  controlled  and  managed  by  another,  so  that  the  trustee  can 
receive  into  his  hands  only  what  the  managers  turn  over  to  the 
owners  of  the  beneficial  interest,  questions  of  difficulty  some- 
times arise  in  determining  whether  the  receipts  are  income  or 
principal.  There  is  much  confusion  in  the  decisions  on  these 
questions  in  the  English  courts.  The  judges  apparently  have 
desired  to  take  the  property  as  a  whole,  and  as  the  testator  is 
supposed  to  have  known  it,  and  treat  is  as  a  single  fund  —  that 
is,  as  capital  —  when  the  will  takes  effect  upon  it,  and  then  de- 
termine whether  that  which  afterward  comes  into  the  hands  of 
the  trustee  is  income  from  it,  or  is  a  part  of  the  principal  fund. 
The  questions  have  most  often  arisen  in  connection  with  property 
in  corporations.  In  reference  to  such  property  the  rule  in  Massa- 
chusetts is  now  well  established.     Everything  is  made  to  turn 
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upon  the  action  of  the  corporation.  "  A  simple  rule  is  to  regard 
cash  dividends,  however  large,  as  income,  and  stock  dividends, 
however  made,  as  capital/'  (Minot  v.  Paine,  99  Mass.  loi ; 
Daland  v.  IVUliams,  loi  id.  571 ;  Leland  v.  Hayden,  102  id.  550; 
Rand  v.  Hubbell,  115  id.  461;  Gilford  v.  Thompson,  id.  478; 
Adams  v.  Adams,  139  id.  449-452,  i  N.  E.  746.)  In  consider- 
ing the  distribution  to  determine  its  character,  substance,  and  not 
form,  is  regarded.  The  simple  question  in  every  case  is,  whether 
the  distribution  made  by  the  corporation  is  of  money  to  be  spent 
as  income,  or  is  of  capital  to  be  held  as  an  investment  in  the 
corporation.  While  this  arbitrary  rule  may  sometimes  defeat  the 
intention  of  the  testator,  in  most  cases  it  accomplishes  the  result 
intended,  and  there  were  practical  considerations,  as  well  as  prin- 
ciples, which  required  the  adoption  of  it.  The  property  of  a  cor- 
poration, in  whatever  way  obtained,  belongs,  in  the  first  instance, 
to  the  corporation,  and  not  to  the  stockholders.  It  may  be  used 
and  managed  as  the  interests  of  the  corporation  require.  Some- 
times it  is  desirable  to  divide  the  greater  part  of  the  earnings  as 
income  as  soon  as  they  are  received.  Sometimes  it  is  important 
to  retain  large  accumulations  of  earnings  as  additions  to  the 
original  property,  and  to  make  them  a  part  of  the  permanent 
capitalization.  Often  it  is  desirable  to  keep  in  the  business  a 
large  surplus,  to  provide  for  losses  or  other  contingencies  which 
cannot  be  foreseen.  For  these  reasons,  as  well  as  because  of 
ownership,  it  is  well  that  corporations  should  be  permitted  to 
determine  for  themselves  how  much  of  their  earnings  they  will 
divide  as  income  and  how  much  they  will  retain  as  capital. 

Courts  have  often  suggested  the  desirability  of  ascertaining 
whether  the  distribution  in  question  is  from  a  surplus  accumu- 
lated prior  to  the  creation  of  the  trust,  or  from  one  accumulated 
during  its  continuance.  Many  decisions  in  England  have  been 
affected  more  or  less  by  this  consideration.  (See  Bouch  v. 
Sproule,  12  App.  Cas.  385,  and  Sproule  v.  Bouch,  29  Ch.  Div. 
63s,  and  cases  cited.)  But  in  Massachusetts,  and,  we  think,  now 
in  England,  it  is  held  to  be  impracticable  in  most  cases  to  con- 
duct such  an  inquiry  in  the  courts  with  justice  to  the  parties. 
It  would  often  be  impossible  to  tell  what  part  of  an  apparent 
surplus  on  hand  at  a  particular  time  was  needed  for  the  protec- 
tion of  the  capital,  or  to  determine  just  when  the  surplus  was 
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earned,  llie  conditions  which  create  expenses  often  cortie  into 
existence  a  long  time  before  the  expenditures  are  made,  and  the 
returns  of  one  period  are  often  the  fruit  of  effort  or  outlay  made 
long  before.  In  cases  of  corporations  therefore  our  court  does 
not  inquire  further  than  to  ascertain  whether  the  distribution  is 
of  money  to  be  used  as  income,  or  is  of  capital  to  be  continued  in 
the  business.  This,- too,  is  the  rule  in  the  Supreme  Court  of  the 
United  States.  (Gibbons  v.  Mahon,  136  U.  S.  549,  10  Sup.  Ct. 
Rep.  1057, 34  L.  ed.  525.)  In  the  present  case,  although  the  Adams 
Express  Company  is  not  a  corporation,  it  is  like  a  corporation  in 
the  management  of  its  property  and  business.  The  stockholders 
are  all  liable  as  partners  for  the  debts  of  the  company.  But 
under  the  articles  of  association  the  business  of  the  association 
is  conducted  and  governed  by  a  board  of  managers  consisting  of 
nine  persons.  The  property  and  effects  of  the  association  are  in 
the  possession  and  custody  of  the  trustees,  consisting  of  the  presi- 
dent and  two  other  managers,  who  hold  the  legal  title,  and  divi- 
dends are  to  be  declared  by  the  managers  to  such  an  extent  as 
they  may,  from  time  to  time,  determine.  It  was  also  provided 
in  these  original  articles  that  each  share  should  be  subject  to  the 
X^ayment  of  assessments,  as  might  be  necessary  in  cases  of  loss, 
and  that  "  a  fund  shall  be  created  out  of  the  surplus  profits  of 
the  association  to  protect  the  shareholders  and  provide  for 
losses."  The  proceedings  of  the  company,  which  are  before  us, 
show  that  at  the  time  of  the  distribution,  this  surplus,  to  the 
amount  of  more  than  $12,000,000,  was  being  held  and  used,  un- 
der the  requirements  of  the  original  articles  of  association,  as  a 
fund  "  to  protect  the  shareholders  and  provide  for  losses."  In 
that  way  it  was  used  in  the  business  according  to  the  original  in- 
tention of  the  shareholders,  and  according  to  their  contract,  as 
much  as  any  part  of  the  capital.  It  had  been  invested  for  the 
most  part  in  long-time  bonds  and  in  good  income-producing 
stocks  and  securities,  a  schedule  of  which  is  before  us.  The  case 
finds  that  the  income  from  these  investments  was  divided  among 
the  shareholders  from  time  to  time,  together  with  the  other  earn- 
ings of  the  capital.  So  this  fund  was  performing  a  double  func- 
tion as  a  part  of  the  permanent  property  of  the  company  which 
had  been  thus  capitalized  in  accordance  with  the  articles  of  asso- 
ciation.   The  condition  as  to  these  earnings  was  like  that  referred 
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to  by  Chief  Justice  Chapman  in  Minot  v.  Paine  (99  Mass.  loi- 
107),  when  he  says :  **  It  is  obvious  that,  if  the  directors  had  made 
no  stock  dividend,  but  had  invested  the  income  in  permanent 
improvements,  making  no  increase  of  the  number  of  shares,  the 
improvements  would  have  been  capital  belonging  to  the  legatees 
in  remainder."  It  was  like  that  referred  to  by  Lord  Herschell  in 
Bouch  V.  Sproule  (12  App.  Cas.,  385-393),  only  that  the  capital- 
ization was  express  and  more  complete.  He  says :  "  I  think  the 
decision  in  Brander  v.  Brander  (4  Ves.  800)  proceeded  on  the 
ground  which  Lord  Justice  Frye  accurately  states  as  the  founda- 
tion of  the  judgment  in  Ining  v.  Houstoun  (4  Paton,  521),  viz., 
that  the  accumulated  profits  had  become  part  of  the  floating 
capital  of  the  concern.  But  they  had  become  so  not  by  reason 
of  any  declaration  of  the  company  that  they  should  be  so,  but 
only  in  the  sense  that,  having  been  accumulated,  they  were  de 
facto  used  as  part  of  its  capital.  In  this  sense,  however,  accumu- 
lated profits  which  are  in  use  for  the  purposes  of  the  business  of 
any  company  may  equally  be  said  to  form  part  of  its  floating 
capital." 

It  is  to  be  noticed  here  that  we  have  no  such  question  as  often 
arises  between  partners  as  to  what  shall  be  called  capital  and 
what  income,  when,  by  their  contributions  to  the  capital,  or  by 
the  terms  of  the  partnership  articles,  their  proportional  shares  of 
the  income  are  different  from  their  shares  in  the  capital.  Such 
questions  arise  when  a  partnership  business  is  closed,  and  the 
partnership  affairs  are  settled,  or  at  any  earlier  time  when  there 
is  a  division  of  the  profits.  In  reference  to  such  a  question  the 
rule  is  that  everything  in  addition  to  the  capital  contributed  by 
the  individual  partners  is  income;  but  the  question  in  reference 
to  the  rights  of  life  tenants  and  remaindermen  is,  what  part  of 
the  property  is  held  in  the  business  as  a  fund  to  be  used  for  the 
benefit  of  the  business,  and  what  part  is  permanently  separated 
from  the  business,  and  turned  over  to  the  individual  proprietors 
as  income  to  be  spent?  In  this  company  each  shareholder  is 
entitled  to  the  same  share  of  the  income  as  of  the  capital.  Like 
the  directors  of  corporations,  the  managers,  under  these  articles 
of  association,  have  the  power  to  determine  what  dividends  shall 
be  declared,  and  distributed  as  income,  and  what  part  of  the  earn- 
ings shall  be  retained  in  the  business,  and  used  as  capital.    So  far 
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as  concerns  the  question  now  before  the  court,  we  see  no  reason 
for  treating  this  distribution  differently  from  a  distribution  of  a 
similar  kind  made  by  a  corporation.  This  property,  having  been 
in  the  business  on  February  9,  1898,  to  be  kept  and  retained,  Hke 
the  original  capital,  for  permanent  use  there,  was  owned  by  the 
trustees,  and  the  beneficial  interest  of  the  shareholders  in  it  was 
represented  by  their  certificates  of  stock.  When  these  bonds  were 
issued,  what  occurred  ?  First,  there  was  a  change  of  form  in  the 
ownership,  so  that  each  shareholder  had,  as  evidence  of  his  title, 
bonds  for  a  part,  and  his  original  certificate  of  stock  for  the  rest. 
His  actual  title  was  neither  less  nor  more  than  before.  His 
ownership  was  divided  so  that  either  part  could  be  transferred 
without  the  other,  and  different  attributes  were  given  to  dif- 
ferent parts  of  the  property.  The  bonds  contain  no  binding 
contract  by  anybody  to  pay  anjthing.  They  merely  give  the 
holder  a  contingent  right  to  be  paid  out  of  the  securities  which 
previously  had  been  held  by  the  company,  and  which,  to  the 
amount  of  $12,000,000,  were  transferred  to  the  trustee  with  a 
proviso  that  they  should  be  held  by  the  new  trustee,  as  they  had 
been  held  by  the  trustees  of  the  company,  for  the  security  and 
indemnification  of  the  shareholders  against  personal  liability  for 
the  debts  of  the  company.  By  the  terms  of  the  transfer,  payments 
can  be  made  to  the  bondholders  only  from  such  proceeds  of  the 
securities  as  shall  be  applicable  for  the  purpose,  after  provision  is 
made  for  the  payment  of  all  other  debts  of  the  company.  The 
bonds  issued  to  the  shareholders  are  like  an  issue  of  preferred 
stock.  The  interest  is  to  be  paid  to  the  holders,  if  payment  can 
be  made  without  imperiling  the  interests  of  the  shareholders  who 
are  to  be  protected  from  their  liability  for  the  debts  of  the  com- 
pany. On  winding  up  the  affairs  of  the  company  the  principal 
is  to  be  paid  them  in  full,  in  preference  to  the  claims  of  common 
stockholders,  if  the  proceeds  of  the  securities  are  enough  for  the 
purpose.  As  compared  with  the  common  stock,  these  bonds  give 
greater  security;  but  the  dividends  can  in  no  case  exceed  4  per 
cent.,  while  the  dividends  on  the  common  stock  are  limited  only 
by  the  amount  of  the  earnings.  If  this  company  had  been  a  cor- 
poration, and  had  wished  to  make  a  dividend  of  preferred  stock 
to  its  shareholders,  it  would  have  done  it  in  just  this  way.  There 
has  been  no  dividend  of  any  money  or  property  among  the  share- 
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holders.  There  has  been  merely  a  change  of  the  form  of  the 
ownership  in  the  property  by  dividing  it  into  two  classes,  and 
by  making  a  different  provision  in  regard  to  dividends  for  each 
class,  and  by  giving  one  class  a  preference  over  the  other  in  its 
right  to  the  assets  on  final  liquidation.  Not  a  dollar's  worth  of 
the  property  of  the  company  is  taken  out  of  the  business,  or 
changed  in  its  relation  to  the  business.  While  the  legal  title  is  in 
a  new  trustee,  the  management  of  all  these  securities  is  retained 
by  the  managers  of  the  company,  subject  to  certain  provisions 
for  the  protection  of  the  bondholders.  That  the  principal  repre- 
sented bv  tile  so-called  "  bonds  "  is  to  remain  as  an  investment 
in  the  company,  and  to  be  used  as  capital,  is  too  plain  for  dis- 
cussion. The  bonds  give  only  a  contingent,  equitable  interest  in 
certain  property  of  the  company.  By  their  terms  they  are  to  run 
for  fifty  years,  which  is  as  long  a  time  as  the  company  is  to  con- 
tinue in  existence,  unless  some  new  arrangement  is  made.  The 
very  nature  of  the  bonds  presupposes  that  as  an  investment  they 
are  to  be  as  permanent  as  the  capital  stock  of  the  company,  for 
by  their  terms  they  cannot  be  paid  until  the  debts  of  the  company 
are  all  provided  for ;  not  only  the  debts  existing  at  any  particular 
tirne,  but  the  debts  that  may  be  contracted  so  long  as  the  com- 
pany continues  in  existence.  That  it  was  contemplated  that  the 
bonds  and  the  original  stock  should  continue  contemporaneously 
as  investments,  and  that  the  two  kinds  of  holdings  in  the  com- 
pany should  terminate  at  substantially  the  same  time,  is  further 
shown  by  the  facts  that  the  bonds  are  made  payable  on  March 
I,  1948,  and  that  the  managers  recommend  an  amendment  of  the 
articles  of  association,  which  we  suppose  has  been  adopted,  so 
as  to  read,  "The  association  shall  continue  until  July  i,  1948, 
unless  otherwise  dissolved  by  law  or  according  to  these  articles." 
It  is  plain  that  the  action  of  the  company  was  like  making  a  divi- 
dend of  preferred  stock.  It  was  a  more  formal  capitalization  of 
earnings  which  previously  had  been  capitalized  in  substance  and 
effect.  Applying  the  rule  by  which  the  court  is  governed  in  such 
cases,  it  follows,  in  the  opinion  of  a  majority  of  the  court,  that 
these  bonds  must  be  held  by  the  trustee  for  the  benefit  of  the 
remaindermen,  as  the  property  which  they  represent  was  held 
before  the  change.  It  is  apparent  that  these  earnings  had  all,  or 
nearly  all,  been  accumulated  before  the  will  took  effect,  and  had 
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been  treated  a£  capital,  and  that  the  testatrix  had  been  receiving 
income  from  them  in  her  lifetime.  She  must  have  expected  that 
her  entire  property  in  this  company  would  be  treated  by  her 
trustee  as  principal,  which,  after  payment  of  the  income,  would 
be  preserved  for  the  remaindermen. 
Decree  accordingly. 


Morse  et  al.  vs.  Inhabitants  of  Natick. 

[Supreme  Court  of  Massachusetts,  September  5,  1900;   176  Mass.  510,. 

57  N.  E.  996.] 

Wills  —  Trusts  —  Life   Estates  —  Perpetuities  — 

Pleading. 

1.  That  a  devise  of  land  gave  the  devisee  full  control,  with  full   power 

to  deed  to  her  grantees,  their  heirs  and  assigns,  forever,  did  not 
create  a  fee,  where  all  other  parts  of  the  will  indicated  a  life  estate, 
with  power  in  the  devisee  to  sell  so  much  as  would  insure  her  a 
comfortable  living,  since  the  provision  as  to  power  to  sell  should 
be  construed  as  inserted  merely  to  make  clear  devisee's  right  to  sell 
in  case  of  necessity. 

2.  Under  Stat.  1884,  chap.  i86»  authorizing  any  city  or  town  to  receive  and 

apply  money  for  the  preservation  and  care  of  any  public  or  private 
burial  place  or  burial  lots,  a  bequest  to  a  town,  creating  a  trust  to 
keep  a  burial  lot  and  monument  always  in  good  order,  creates  a 
good  perpetual  trust. 

3.  Stat.  1884,  chap.  186,  authorizes  any  city  or  town  to  receive  and  apply 

moneys  for  the  preservation  and  care  of  any  public  or  private  burial 
place  or  lots.  Held,  that,  where  a  testator  bequeathed  property  to  a 
town  as  a  trust  to  keep  a  burial  lot  and  monument  in  good  order^ 
the  trust  was  not  invalid  by  reason  of  the  fact  that  the  town  had 
ceased  to  own  the  cemetery  at  testator's  death,  since  the  statute 
authorizes  a  town  to  be  a  trustee  whether  the  cemetery  be  public  or 
private. 

4.  Under  Stat.  1884,  chap.  186,  authorizing  any  city  or  town  to  receive 

and  apply  moneys  for  the  preservation  and  care  of  any  public  or  pri- 
vate burial  place  or  burial  lots,  a  testator  may  establish  a  fund  for  the 
care  and  beautifying  of  his  lot,  and  the  preservation  of  a  monument 
erected  at  his  grave,  though  he  does  not  own  the  lot  at  decease, 
where  there  is  nothing  to  show  the  bequest  conditioned  on  hia 
ownership  of  the  lot  when  buried. 
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5.  A  devise  of  lands  to  a  town,  under  Stat.  1884,  chap.  186,  for  the  crea- 

tion of  a  trust  for  the  care  of  a  burial  lot  and  monument,  was  not 
invalid  because  the  property  devised  consisted  of  real  estate. 

6.  Where  testator  devised  lands  to  a  town  for  the  creation  of  a  trust  for 

the  perpetual  care  of  a  burial  lot,  and  the  gift  was  in  the  first  instance 
of  the  whole  income,  and  it  was  provided  that  the  town  should  not 
expend  more  than  4  per  cent  per  annum,  which  was  a  trifling  sum, 
the  direction  as  to  the  expenditure  should  be  construed  to  refer  to 
income  to  an  amount  not  exceeding  4  per  cent,  on  the  principal,  and 
not  to  4  per  cent,  of  the  income. 

7.  Where  a  pleading  was  irregular  in  form,  and  the  parties  submitted 

the  case  on  agreed  facts,  all  questions  of  form  were  waived. 

Action  by  one  Morse  and  others  against  the  inhabitants  of 
Natick.  From  a  judgment  in  favor  of  plaintiffs,  agreed  facts 
are  submitted. 

Judgment  set  aside,  and  entered  for  defendant. 

P.  H.  Cooney,  for  tenant. 

L.  H.  Wakefield  and  Henry  Hogan,  for  defendant. 

Morton,  J. —  It  is  clear,  we  think,  that  Mrs.  Rockwood  took, 
under  her  brother's  will,  only  a  life  estate  in  the  rest  and  residue, 
with  power  "  to  sell  and  dispose  of  so  much  *  *  *  as  will 
insure  her  a  comfortable  living."  {Smith  v.  Snow,  123  Mass. 
323;  Kelley  v.  Meins,  135  id.  231 ;  Welsh  v.  Woodbury,  144  id. 
542,  II  N.  E.  762.)  There  is  nothing  which  gives  her  a  power  to 
dispose  of  it  by  will,  and  the  testator's  purpose  which  is  expressed 
"  to  give  her  full  control,  *  *  *  with  full  power  to  deed  to 
her  grantees,  their  heirs  and  assigns,  forever,"  does  not  convert 
the  interest  given  her  from  a  life  estate  into  a  fee.  It  was  in- 
serted, we  think,  only  to  make  more  clear  her  right  to  sell  and 
convey  in  case  it  became  necessary  to  do  so  in  order  to  insure 
her  a  comfortable  living.  So  far  therefore  as  the  claim  of  the 
demandants  rests  on  the  alleged  right  of  Mrs.  Rockwood  to  dis- 
pose of  the  rest  and  residue,  or  any  part  of  it,  by  will,  it  must 
fail.  But  as  heir-at-law  of  her  brother  she  would  be  entitled  to 
an  undivided  third  of  the  farm,  if  the  attempted  disposition  of 
his  estate  after  her  death  should  prove,  for  any  reason,  to  be 
invalid ;  and  this  interest  would  pass  by  her  will  to  the  demand- 
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ants.  It  becomes  necessary  therefore  to  consider  the  effect  of 
the  disposition  which  he  has  attempted  to  make  in  that  event, 
which  is  as  follows:  "At  her  [his  sister's]  decease  I  give  and 
devise  the  balance  of  my  estate,  of  whatever  name  or  nature,  to 
the  town  of  Natick,  but  in  trust,  nevertheless,  the  income  of 
which  is  to  be  used  for  the  preservation  of  the  monument  which 
my  executor  is  hereby  authorized  to  erect  at  my  grave,  and  for 
the  care  and  beautifying  of  my  lot  in  the  cemetery.  *  *  * 
The  town  shall  not  expend  a  greater  sum  than  four  per  cent,  per 
annum,  deeming  that  as  large  an  amount  as  the  town  ought  to 
pay."  It  is  settled  in  this  Commonwealth  that  a  bequest  to  pro- 
vide for  the  permanent  care  and  beautifying  of  a  burial  place 
and  monument  is  not  a  public  charity,  and  is  void  at  common  law, 
as  creating  a  perpetuity.  (Bates  v.  Bates,  134  Mass.  no.  See 
also  Sherman  v.  Baker,  20  R.  I.  446,  40  Atl.  11.)  But  it  is  also 
settled  in  this  State  that  a  trust  to  keep  a  burial  lot  and  monu- 
ment always  in  good  order  is,  under  our  statutes,  a  good  per- 
petual trust.  (In  re  Bartlett,  163  Mass.  509,  513,  40  N.  E.  899; 
Green  v.  Hogan,  153  Mass.  462,  27  N.  E,  413.)  The  observa- 
tion in  Leonard  v.  Haworth  (171  Mass.  496,  499,  51  N.  E.  7) 
has  no  reference  to  statutory  trusts  for  the  purposes  there  referred 
to.  The  fact  that  the  town  had  ceased  to  own  the  cemetery  at 
Mrs.  Rockwood's  death,  or  that  the  testator  did  not  himself  own 
the  lot  when  he  was  buried,  and  never  owned  a  lot  in  the  ceme- 
tery, is  not,  we  think,  material.  The  effect  of  the  statute  is  to 
authorize  a  city  or  town  to  hold  money  in  trust  whether  the 
cemetery  is  public  or  private  (Green  v.  Hogan,  supra;  Stat.  1884, 
chap.  186),  and  there  is  nothing  to  prevent  a  testator  from  estab- 
lishing a  fund  for  the  care  and  beautifying  of  the  lot  where  he 
may  be  buried,  and  the  preservation  of  the  monument  erected  at 
his  grave,  even  though  he  does  not  own  the  lot.  The  purpose  of 
the  testator  in  the  present  case  was,  we  think,  to  provide  for  the 
care  and  beautifying  of  the  place  of  his  burial,  and  for  the 
preservation  of  the  monument  erected  at  his  grave.  There  is 
nothing  to  show  that  the  bequest  was  conditioned,  or  was  in- 
tended to  be  conditioned,  on  his  ownership  of  the  lot  when  he 
was  buried.  What  the  effect  would  be  if  the  parties  owning  the 
lot  refused  to  allow  at  any  time  the  income,  or  any  portion  of  it, 
to  be  expended  on  the  lot  or  the  monument,  we  need  not  con* 
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sider,  as  that  question  does  not  arise.  The  trust  being  a  valid 
perpetual  trust,  it  makes  no  difference,  of  course,  that  the  prop- 
erty which  is  devised  consists  of  real  estate.  The  direction  that 
not  more  than  4  per  cent,  per  annum  shall  be  expended  by  the 
town  refers,  we  think,  to  income  to  an  amount  not  exceeding  4 
per  cent,  on  the  principal.  The  gift  is,  in  the  first  instance,  of  the 
whole  income,  to  be  used  for  the  purposes  named ;  and  it  is  hardly 
to  be  supposed,  we  think,  that  the  testator  could  have  intended, 
by  the  direction  referred  to,  to  limit  the  expenditure  to  the  trifling 
amount  of  4  per  cent,  of  it.  There  is  nothing  to  show  that  the 
income  has  been,  or  is,  or  probably  will  be  more  than  that,  or 
that  there  has  been  or  will  be  any  accumulation.  Indeed,  it  may 
be  fairly  assumed  that  it  is  not  probable  that  the  town  will  realize 
more  than  4  per  cent,  from  the  trust  fund.  We  do  not  see 
therefore  how  it  can  be  held,  upon  the  facts  before  us,  that  the 
bequest  is  void. 

The  pleading  by  the  tenant  is  irregular  in  form,  but  by  sub- 
mitting the  case  on  agreed  facts  the  parties  have  waived  all 
questions  of  form. 

The  result  is  that,  in  accordance  with  the  stipulation  contained 
in  the  agreed  facts,  we  think  that  the  judgment  for  the  demand- 
ants should  be  set  aside,  and  judgment  entered  for  the  tenant. 

So  ordered. 


Porter  et  al.  vs.  Long  et  al. 

[Supreme  Court  of  Michigan,  September  13,  1900;  124  Mich.  584,  85 

N.  W.  601.] 

Partnership  —  Surviving  Partner  —  Right  to  Compensa- 
tion —  Executor  —  Accounts  —  Conclusiveness  —  Liti- 
gation for  Estate  —  Costs  —  Expenses  —  Allowance  — 
Assets  —  Accounting. 

I.  It  was  the  intention  of  a  father  and  son,  who  composed  a  partnership, 
that  the  business  of  the  firm  should  continue  until  certain  contracts 
made  between  the  father  and  the  firm  were  fully  performed.  These 
contracts  had  not  been  performed  at  the  father's  death.  The  father 
lived  in  Pennsylvania,  and  the  son  in  Michigan,  where  the  business 
was  conducted  solely  by  him,  he  receiving  no  compensation  except 
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his  share  of  the  profits.  Held,  that  the  son,  as  surviving  partner, 
was  not  entitled  to  compensation  for  managing  the  firm  business 
after  the  father's  death. 

2.  The  fact  that  an  executor  filed  annual  accounts  in  the  Probate  Court, 
and  had  an  annual  accounting,  does  not  preclude  questioning  an 
item  not  included  in  such  annual  accounts,  charged  by  him  against 
the  estate. 

3  Where  litigation  conducted  by  an  executor  related  to  property  of  the 
estate,  and  the  questions  involved  were  such  that  lawyers  of  good 
repute  would  differ  as  to  their  proper  solution,  he  was  entitled  to 
an  allowance  for  expenditures  made  in  such  litigation. 

4.  Where  an  executor  fraudulently  ^had  a  short  scale  of  timber  made, 
which  had  been  sold  by  the  testator  to  a  firm  composed  of  the 
executor  and  testator,  such  executor  would  be  compelled  to  account 
for  the  shortage. 

Appeals  from  Circuit  Court,  Kent  county,  in  chancery;  Wil- 
liam E.  Grove,  Judge. 

Bill  by  Millie  C.  Porter  and  others  against  George  H.  Long 
and  Horace  J.  Culbertson.  From  a  decree  in  favor  of  defend- 
ants, complainants  appeal. 

Modified.  - 

ButterHeld  &  Keeney,  for  appellants.  ; 

ft 

Crane,  N orris  &  Stevens,  for  appellees. 

Moore,  J. —  A  reference  to  the  case  of  Long  v.  Landman  (ii8 
Mich.  174,  76  N.  W.  374)  will  make  it  unnecessary  to  make  so 
long  a  statement  of  what  is  involved  in  this  case  as  would  other- 
wise be  necessary.  After  that  case  was  decided,  this  bill  was  filed 
by  the  complainants,  who  represent  four  of  the  five  shares  into 
which  the  will  of  Arthur  B.  Long  divided  his  estate,  the  other 
share  of  which  is  represented  by  George  H.  Long.  The  purpose 
of  the  proceeding  is  to  obtain  from  George  H.  Long,  as  surviv- 
ing partner  of  the  firm  of  A.  B.  Long  &  Son,  an  accounting  of 
its  affairs,  and  also  to  obtain  from  him,  as  sole  executor  for  the 
State  of  Michigan,  an  accounting  of  the  affairs  of  the  estate  of 
Arthur  B.  Long,  deceased.  In  the  court  below,  the  following 
decree  was  made:  "  (i)  That  the  defendant  George  H.  Long, 
as  survivipg  partner  of  the  firm  of  A,  B.  Long  &  Son,  is  entitled 
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to  a  reasonable  compensation  for  all  services  rendered  by  him 
from  June  24,  1884,  in  carrying  on,  with  the  original  capital, 
good-will,  and  assets  of  such  firm,  a  general  lumber  business,  in 
excess  of  mere  winding  up  the  affairs  of  said  firm.  But  defend- 
ant George  H.  Long  cannot  receive  double  compensation  for  re- 
ceiving and  disbursing  the  same  funds;  that  is,  from  his  com- 
pensation as  surviving  partner  must  be  deducted  the  commissions 
allowed  to  him  by  the  Orphans'  Court  of  Mifflin  county,  Penn- 
sylvania, for  receiving  and  disbursing  the  amounts  paid  over  by 
said  George  H.  Long  out  of  the  firm  assets,  property,  and  profit? 
of  the  firm  of  A.  B.  Long  &  Son.  (2)  That  all  and  singular  the 
first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth 
annual  accounts  rendered  by  the  defendant  George  H.  Long,  as 
executor  for  Michigan,  to  tlie  Probate  Court  for  the  county  of 
Kent,  in  the  State  of  Michigan,  and  by  that  court,  pursuant  to 
the  statutory  notice  previously  given,  regularly  settled,  are  con- 
clusive as  to  all  matters  contained  in  them.  (3)  That  the  de- 
.  fendant  George  H.  Long  properly  brought  the.  ejectment  suit 
against  the  Chicago  &  West  Michigan  Railway  Company,  and 
properly  defended  the  ejectment  suit  against  the  Chicago  & 
West  Michigan  Railway  Company,  and  properly  defended  the 
chancery  suit  brought  against  him  by  the  Kent  Furniture  Com- 
pany and  the  Chicago  &  West  Michigan  Railway  Company. 
(4)  That  all  and  singular  the  partnership  accounts  between  the 
firm  of  A.  B.  Long  &  Son  and  Arthur  B.  Long  and  George  H. 
Long,  and  the  accounts  between  the  two  partners,  were  settled 
December  31,  1883,  and  such  settlement  was  entered  upon  the 
books  of  accounts  of  such  firm,  and  that  neither  parties  to  this 
suit  is  at  liberty  to  go  behind  such  settlement  so  made  and  en- 
tered on  such  books;  and  the  accounting  hereafter  directed  is 
only  to  include  transactions  and  matters  since  December  31, 
1883.  (5)  That  the  said  cause,  together  with  all  testimony,  ex- 
hibits, depositions,  settlements,  papers,  and  books  of  account,  to 
be  referred  to  William  B.  Brown,  a  Circuit  Court  commissioner 
of  said  county  of  Kent,  to  take  and  state  an  account :  First,  of 
all  the  proceeds  received  by  the  defendant  George  H.  Long  as 
surviving  partner  of  the  firm  of  A.  B.  Long  &  Son,  plus  all  sums 
deducted  by  the  said  defendant  George  H.  Long  as  compensation 
for  his  services  as  sur\'iving  partner ;  second,  of  all  sums  received 
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by  him  as  executor  of  Arthur  B.  Long,  deceased,  in  the  State  of 
Michigan;  third,  of  the  amounts  paid  by  him  as  executor  in 
Michigan  to  himself  as  executor  in  the  State  of  Pennsylvania; 
fourth,  of  the  amount  of  the  personal  estate  of  Arthur  B.  Long, 
upon  which  George  H.  Long,  as  executor  in  the  State  of  Penn- 
sylvania, received  commissions,  and  the  amount  of  commissions 
so  actually  received  by  the  defendant  George  H.  Long  as  exec- 
utor in  Pennsylvania;  fifth,  of  the  amount  of  the  commissions 
on  the  personal  estate  of  Arthur  fi.  Long  in  the  State  of  Mich- 
igan received  by  the  defendant  George  H.  Long,  as  executor  in 
Michigan;  sixth,  that  the  commissioner  report  the  amount  of 
commissions  the  defendant  George  H.  Long  as  executor  in  the 
State  of  Michigan  would  be  entitled  to  if  commissions  should 
be  allowed  to  him  as  ancillary  executor  in  Michigan ;  seventh,  of 
the  amount  received  by  him  as  executor,  if  any,  from  the  farm 
of  Artliur  B.  Long,  in  Millbrook  township,  Mecosta  county, 
Michigan,  and  the  disposition  of  the  same ;  eighth,  of  the  amount 
of  the  personal  estate  of  Arthur  B.  Long  in  Michigan,  not  in- 
cluding amounts  paid  for  logstumpage  nor  for  shingle  stumpage, 
nor  from  his  individual  estate,  but  derived  solely  from  the  busi« 
ness  carried  on  by  the  defendant,  as  surviving  partner  of  the  firm 
of  Arthur  B.  Long  &  Son,  from  the  death  of  Arthur  B.  Long, 
June  24,  1884,  and  from  the  assets  of  said  firm;  ninth,  of  the 
amount  due  from  the  defendant  George  H.  Long,  as  surviving 
partner,  to  the  executor  of  the  will  of  Arthur  B.  Long,  deceased, 
in  the  State  of  Michigan,  under  the  contract  of  date  July  9,  1881, 
for  log  stumpage,  in  accordance  with  the  terms  of  that  contract, 
and  of  the  amount  due  from  the  defendant  George  H.  Long,  as 
surviving  partner,  to  the  aforesaid  executor  in  Michigan,  under 
the  contract  of  date  December  5,  1882,  for  shingle  stumpage, 
according  to  the  terms  of  such  shingle-stumpage  contract ;  tenth, 
of  the  amount  received  by  him,  as  surviving  partner,  from  the 
farm  of  Arthur  B.  Long,  deceased,  in  Millbrook  township, 
Mecosta  county,  Michigan,  and  the  disposition  of  the  same; 
eleventh,  of  the  amount  paid  by  the  defendant  George  H.  Long, 
as  surviving  partner,  for  highway  taxes  in  Millbrook  township, 
and  the  dates  and  amounts  of  such  payments;  twelfth,  of  the 
amount,  if  any,  paid  by  defendant  George  H.  Long,  as  executor 
in  Michigan,  for  highway  taxes  in  Millbrook  township,  Mecosta 
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County,  Michigan.  (6)  That  the  complainants  and  defendants 
have  leave  to  take  before  the  commissioner  additional  testimony 
in  respect  to  what  would  be  a  reasonable  compensation  for  the 
defendant  George  H.  Long,  as  surviving  partner  of  A.  B.  Long 
&  Son,  for  all  services  in  excess  of  mere  winding  up,  and  upon 
such  testimony,  and  upon  all  other  testimony  in  the  case,  the 
commissioner  report  what  would  be  a  reasonable  compensation 
for  the  defendant  George  H.  Long,  as  surviving  partner,  for  all 
services  rendered  by  him  in  excess  of  mere  winding  up.  (7)  That 
the  complainant  and  defendant  have  leave  to  take  additional 
testimony  in  respect  to  the  disposition  by  the  defendant,  as  sur- 
viving partner,  of  the  four  thousand  dollars  ($4,000)  received  by 
the  defendant,  as  surviving  partner,  under  the  mortgages  exe- 
cuted by  the  defendant,  as  executor  and  surviving  partner,  to 
Kate  E.  Long,  and  the  reasonableness  and  propriety  of  such  dis- 
position. (8)  Of  the  disposition  of  the  sum  of  four  thousand 
dollars  ($4,000)  received  by  him  as  surviving  partner  under  the 
two  mortgages  of  date  February  i,  1895,  executed  by  him,  as 
surviving  partner  and  executor  in  Michigan,  to  Kate  E.  Long, 
and  in  the  pleadings  in  this  case  mentioned.  (9)  The  parties  to 
this  cause  have  leave  to  apply  to  this  court  for  permission  to  take 
additional  proofs  before  the  said  commissioner  on  any  of  the 
points  herein  referred  at  any  time  prior  to  the  conclusion  of  the 
hearing  before  the  commissioner.  ( 10)  That  the  commissioner, 
with  his  report  and  schedules,  return  all  books,  papers,  docu- 
ments, testimony,  and  depositions  to  the  clerk  of  this  court. 

(11)  That  the  effect  of  the  statute  of  limitations,  the  effect  of 
laches  of  the  complainants,  if  any,  and  the  question  of  double 
compensation  paid  to  the  defendant  George  H.  Long,  if  any,  is 
hereby  reserved  until  the  final  decree  of  this  court,  in  respect  to 
all  and  singular  the  claims  and  demands  of  the  complainants. 

(12)  That  the  right  of  the  defendant  as  executor  in  Michigan  to 
commissions  upon  the  sums  received  and  collected  by  him,  and 
the  question  of  costs,  are  hereby  reserved  until  the  final  decree 
of  this  court.  (13)  The  commissioner  is  ordered  to  state  the 
account,  debit  and  credit,  on  each  and  every  of  the  items  here- 
inbefore referred  to  him  for  his  consideration." 

On  October  16,  1899,  upon  showing  by  affidavit,  an  order  was 
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made  by  the  court,  and  filed,  extending  time  to  settle  case  until 
December  28th,  inclusive. 

While  the  records  and  briefs  are  very  long,  the  legal  questions 
involved  are  not  very  complicated.  Following  the  order  in  which 
the  questions  were  decided  in  this  decree,  the  first  item  which 
requires  our  attention  is  a  diarge  of  $6,000  a  year  made  for  six 
years  by  George  H.  Long  for  the  management  of  the  business  of 
A.  B.  Long  &  Son  after  the  death  of  Arthur  B.  Long.  To  pass 
upon  this  item  intelligently,  in  addition  to  the  articles  of  partner- 
ship and  the  provisions  of  the  will  which  appear  in  the  case  of 
Long  V.  Landman  (stipra),  it  should  be  said  that  Arthur  B.  Long, 
during  all  the  time  he  was  associated  with  his  son,  was  a  resident 
of  Pennsylvania,  and  there  is  nothing  in  the  record  to  indicate 
that  he  did  not  expect  to  remain  a  resident  of  that  State  as  long 
as  he  lived.  George  H.  Long  was  a  resident  of  Michigan,  and 
the  business  of  A.  B.  Long  &  Son  was  conducted  in  Michigan, 
and  the  articles  of  partnership  expected  it  would  be  so  conducted. 
Prior  to  1881  Arthur  B.  Long  was  the  owner  of  a  large  quantity 
of  valuable  pine  timber,  when  agreements  reading  as  follows 
were  made: 

"  This  agreement,  made  and  entered  into  this  ninth  day  of 
July  in  the  year  one  thousand  eight  hundred  and  eighty-one,  by 
and  between  Arthur  B.  Long,  of  Lewistown,  Mifflin  county, 
Pennsylvania,  of  the  first  part,  and  A.  B.  Long  &  Son,  a  co- 
partnership firm  doing  business  in  the  city  of  Grand  Rapids, 
Kent  county,  Michigan,  composed  of  the  said  Arthur  B.  Long 
and  George  H.  Long,  of  said  city  of  Grand  Rapids,  parties  of 
the  second  part :  Whereas,  the  said  parties  of  the  second  part 
have  for  a  long  time  been  associated  together  as  copartners  in 
the  business  of  buying,  selling,  and  manufacturing  lumber  in  said 
city  of  Grand  Rapids,  and  are  now  so  associated  together  under 
and  by  virtue  of  articles  of  agreement  made  and  entered  into  by 
and  between  said  parties  of  the  second  part  on  the  first  day  of 
April  in  the  year  one  thousand  eight  hundred  and  seventy-eight ; 
and  whereas,  said  parties  of  the  second  part  hope  and  intend  to 
continue  their  said  copartnership  and  to  carry  on  the  business 
aforesaid  until  the  timber  hereinafter  described  shall  have  been 
manufactured  into  lufnber :  Now,  therefore,  this  agreement  wit- 
nesseth,  that  said  party  of  the  first  part,  for  and  in  consideration 
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of  the  covenants  and  agreements  hereinafter  contained,  to  be 
kept  and  performed  by  said  parties  of  the  second  part,  agrees  to- 
sell,  and  hereby  does  sell  and  convey,  to  said  parties  of  the  second 
part,  all  the  white-pine  timber  standing  and  being  on  the  follow- 
ing described  land,  situated  in  the  county  of  Mecosta  and  State 
of  Michigan,  to  wit:  *  *  *  Said  parties  of  the  second  part 
agree,  in  consideration  of  the  premises,  to  pay  to  said  party  of 
the  first  part  the  sum  of  four  dollars  per  thousand  feet,  board 
measure,  for  all  the  white-pine  timber  standing  or  being  upon  the 
lands  above  described,  in  manner  following:  On  or  before  six 
months  after  each  season's  cut  is  scaled,  said  second  parties  shall 
pay  said  first  party  for  all  the  white-pine  timber  cut  and  scaled  on 
said  premises  during  the  preceding  season,  at  the  price  per  thou- 
sand feet  above  stipulated;  said  timber  to  be  scaled  in  the  log 
straight  and  sound,  according  to  Doyle's  rule  for  scaling  logs. 
Said  second  parties  further  agree  to  cut  said  timber  at  the  rate 
of  from  five  to  ten  million  feet,  more  or  less,  each  year,  com- 
mencing when  said  timber  shall  be  needed  to  stock  the  sawmill 
of  said  second  parties,  situated  in  said  city  of  Grand  Rapids.  It 
is  mutually  agreed  by  the  parties  hereto  that  the  title  to  said 
timber  shall  pass  to  and  vest  in  said  parties  of  the  second  part 
upon  the  execution  and  delivery  of  this  agreement.  It  is  further 
mutually  agreed  that  this  contract  shall  be  binding  upon  the  heirs 
and  representatives  of  the  parties  hereto." 

"  This  agreement,  made  and  entered  into  this  fifth  day  of 
December  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-two,  by  and  between  Arthur  B.  Long,  of  Lewistown, 
Mifflin  county,  Pennsylvania,  of  the  first  part,  and  A.  B.  Long  & 
Son,  a  copartnership  firm  doing  business  in  the  city  of  Grand 
Rapids,  Kent  county,  Michigan,  composed  of  the  said  Arthur  B. 
Long  and  George  H.  Long,  of  said  city  of  Grand  Rapids,  of  the 
second  part.  Witnesseth :  Whereas,  by  contract  in  writing  bear- 
ing date  the  ninth  day  of  July,  1881,  said  party  of  the  first  part 
sold,  and  said  party  of  the  second  part  bought,  all  the  white-pine 
timber  standing  and  being  on  the  following  described  land,  situ- 
ated in  the  county  of  Mecosta  and  State  of  Michigan,  to  wit: 
*  *  *  Whereas,  there  is  and  will  be  a  large  quantity  of  off- 
falls  and  shingle  timber  upon  said  land,  not  covered  by  the  terms 
of  said  contract :    Now,  therefore,  the  said  party  of  the  first  part 
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agrees  to  sell,  and  hereby  does  sell  and  convey,  to  the  said  par- 
ties of  the  second  part,  all  the  pine  off-falls  and  shingle  timber 
standing  or  being  upon  said  land.  And  said  party  of  the  first 
part  further  agrees  to,  and  hereby  does,  give,  grant,  and  convey 
to  said  parties  of  the  second  part  all  the  hardwood  timber  on  said 
land  which  may  be  needed  by  said  parties  of  the  second  part  in 
carrying  on  lumbering  operations  upon  said  land,  for  making 
roads,  and  for  other  purposes.  And  said  party  of  the  first  part 
hereby  gives  and  grants  unto  said  parties  of  the  second  part  the 
right  to  enter  upon,  and  the  right  of  way  over,  said  land,  and 
every  part  thereof,  for  the  purpose  of  cutting  and  removing  the 
said  off- falls  and  shingle  timber ;  the  same  to  be  cut  and  removed 
within  a  reasonable  time  after  the  completion  of  said  contract  of 
date  July  9th,  1881.  Said  parties  of  the  second  part  agree,  in 
consideration  of  the  premises,  to  pay  to  the  said  party  of  the  first 
part  the  sum  of  forty  (40)  cents  per  thousand  for  all  clear  A  or 
star  shingles  manufactured  from  said  off-falls  and  shingle  tim- 
ber ;  payment  to  be  made  on  or  before  the  first  day  of  November 
in  each  year  for  the  shingles  manufactured  during  the  year  pre- 
ceding; said  parties  of  the  second  part  to  pay  nothing  for  the 
seconds  and  culls  manufactured  from  said  off-falls  and  shingle 
timber.  It  is  mutually  agreed  by  the  parties  hereto  that  the  titles 
to  said  off-falls  and  shingle  timber  shall  pass  to  and  vest  in  said 
parties  of  the  second  part  upon  the  execution  and  delivery  of 
this  agreement.  It  is  further  mutually  agreed  that  this  agree- 
ment shall  be  binding  upon  the  heirs  and  representatives  of  the 
parties  hereto." 

After  these  contracts  were  made  the  business  of  A.  B.  Long 
•&  Co.  consisted  almost  wholly  in  working  up  this  timber,  and 
putting  the  product  thereof  upon  the  market. 

It  is  the  contention  of  complainants  that  in  the  absence  of 
special  agreement  a  partner  is  not  entitled  to  compensation  for 
services  in  the  common  business  (citing  Heath  v.  Waters,  40 
Mich.  457;  Major  v.  Todd,  84  id.  85,  47  N.  W.  841 ;  Pierce  v. 
Pierce,  89  Mich.  233,  50  N.  W.  851).  They  contend  that  the 
surviving  partner  is  not  entitled  to  any  compensation  for  services 
in  winding  up  the  partnership  business  (citing  Heath  v.  Waters, 
40  Mich.  457;  Loomis  v.  Armstrong,  49  id.  521,  14  N.  W.  505; 
S.  C,  63  Mich.  355,  29  N.  W.  867;  Beatty  v.  Wray,  19  Pa.  St.  516; 
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Brown  v.  McFarland's  Exr,,  41  id.  129;  Tillotson  v.  Tillotson, 
34  Conn.  335;  Little  v.  Caldwell,  loi  Cal.  553,  36  Pac.  107; 
Smith  V.  Knight,  88  Iowa,  257,  55  N.  W.  189;  Starr  v.  Case,  59 
Iowa,  491,  13  N.  W.  645;  Washburn  v.  Goodman,  17  Pick.  519; 
Johnson  v.  Hartshorne,  52  N.  Y.  173,  180;  Denver  v.  Roane,  99 
U.  S.  355,  25  L.  ed.  476;  Appeal  of  Shriver,  [Pa.  Sup.]  12  Atl. 
553  J  Shell  on  v.  Knight,  68  Ala.  598 ;  Scudder  v.  Ames,  89  Mo. 
496,  14  S.  W.  525 ;  5^rry  v.  Jones,  11  Heisk.  206;  Pi^^r  v.  Smith, 
I  Head,  93 ;  Cooper  v.  Reid's  Admr.,  2  Hill  Eq.  549 ;  Buford  v. 
Neely,  17  N.  C.  481 ;  Frasier  v.  Frasier,  yy  Va.  775),  and  that  a 
partner  who  is  appointed  receiver  to  wind  up  the  firm  business  is 
entitled  to  no  compensation  for  his  services  in  winding  up  the 
partnership  affairs  (citing  Berry  v.  Jones,  11  Heisk.  206;  Wilson 
V.  Greenwood,  i  Swanst.  484;  Blakeney  v.  Dufaur,  15  Beav.  44; 
Sargant  v.  Read,  i  Ch.  Div.  603;  Brien  v.  Harriman,  1  Tenn. 
Ch.  467;  Todd  V.  J^tVA,  2  id.  107;  Doupe  v.  Stewart,  13  Grant 
[U.  C]  641;  /C^w^  V.  Jones,  12  id.  260).  We  think  these 
authorities  fully  sustain  the  contention  of  counsel. 

It  is  urged  upon  the  part  of  defendant  that,  conceding  the  rule 
to  be  as  above  stated,  it  does  not  apply  to  the  facts  of  this  case, 
but,  as  the  partnership  agreement  did  not  contain  any  stipulation 
that  upon  the  decease  of  one  of  the  partners  the  business  should 
be  continued  by  the  surviving  partner,  the  firm  was  dissolved  by 
the  death  of  A.  B.  Long  (citing  Crawshay  v.  Maule,  i  Swanst. 
495;  Gillespie  v.  Hamilton,  3  Mad.  251;  Roberts  v.  Kelsey,  38 
Mich.  602;  Jenness  v.  Carleton,  40  id.  343;  Hoard  v.  Clum,  31 
Minn.  186,  17  N.  W.  275).  They  also  claim  the  subsequent  agree- 
ments did  not  contemplate  a  continuance  of  the  business  of  the 
firm  after  the  death  of  a  member  of  it.  It  is  also  insisted  that  the 
will  did  not  authorize  the  defendant  Long,  as  executor,  to  carry 
on  the  business  of  the  firm ;  that  the  court  cannot  act  on  a  bare 
conjecture,  and  there  must  be  a  most  distinct  and  positive  au- 
thority and  direction  given  by  the  will  for  that  purpose  (citing 
Kirkman  v.  Booth,  ii  Beav.  273 ;  Willis  v.  Sharp,  113  N.  Y.  586, 
21  N.  E.  705,  4  L.  R.  A.  493;  Stewart  v.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163,  S  L.  R.  A.  410),  and  therefore  it  was  the 
duty  of  the  defendant,  as  surviving  partner,  to  wind  up  the  busi- 
ness of  the  firm  (citing  Frey  v.  Eisenhardt,  116  Mich.  160,  74 
N.  W.  501;  Freeman  v.  Freeman,  136  Mass.  260).    It  is  then 
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argued :  "  The  defendant,  as  surviving  partner,  after  the  dis- 
solution of  the  firm  by  the  death  of  his  partner,  carried  on  the 
business  of  the  firm  for  years,  using  the  good-will  and  property 
of  the  firm,  and,  after  paying  all  the  firm  debts,  made  large  profits, 
which  were  divided  between  the  estate  of  his  deceased  partner 
and  himself  in  proportion  to  the  capital  stock  contributed  by  the 
respective  partners,  and  according  to  the  partnership  agreement. 
The  defendant,  under  these  circumstances,  was  entitled  to  de- 
duct from  the  gross  profits  a  reasonable  compensation  for  his 
services  before  making  such  division  "  (citing  Brozvn  v.  Litton, 
I  P.  Wms.  140;  Brown  v.  De  Tastet,  i  Jac.  284;  Cook  v.  Col- 
lingridge,  id.  607;  Crawshay  v.  Collins,  2  Russ.  325;  Wedder^ 
burn  V.  Wedderburn,  2  Keen,  722;  Willett  v.  Blanford,  i  Hare, 
253;  Hitc's  Heirs  v.  Hite's  Exrs.,  i  B.  Mon.  177;  H olden* s 
Admrs,  v.  McMakin,  i  Pars.  Eq.  Cas.  270,  and  many  other  cases). 
The  learned  counsel  make  an  elaborate  argument,  covering  more 
than  100  pages  of  their  brief,  arguing  these  propositions,  and 
making  an  analysis  of  the  cases  cited.  The  learned  counsel 
for'  complainants  have  also  devoted  a  good  many  pages  of  their 
brief  to  these  propositions  and  the  authorities.  It  is  evident  that 
we  cannot,  in  this  opinion,  dilate  upon  the  views  expressed  by 
counsel,  but  must  content  ourselves  with  stating  briefly  our  con- 
clusions. 

The  articles  of  copartnership,  the  contract  for  stumpage,  the 
shingle  contract,  and  the  will  of  Arthur  B.  Long  are  somewhat 
inartificiaily  drawn,  and  it  is  evident  tliat  they  are  not  the  work 
of  a  trained  legal  mind ;  but  it  is  difficult  to  read  them  in  connec- 
tion with  the  relations  of  the  parties,  and  come  to  any  other  con- 
clusion than  that  it  was  expected  by  the  parties  thereto  that  the 
business  of  A.  B.  Long  &  Son  would  continue  until  the  contracts 
made  between  Arthur  B.  Long  and  A.  B.  Long  &  Son  were 
fully  completed.  These  contracts  had  not  been  performed  at 
the  time  of  the  death  of  A.  B.  Long,  and  it  was  the  duty  of  the 
surviving  partner  to  complete  them.  {Dazis  v.  Sozvell,  'jj  Ala. 
262;  Ayres  v.  Railroad  Co.,  52  Iowa,  478,  3  N.  W.  522.)  This 
was  the  practical  construction  put  upon  the  contracts  by  George 
H.  Long  himself.  He  continued  the  business  as  that  of  A.  B. 
Long  &  Son.  As  executor,  he  dealt  with  the  business  as  that  of 
A.  B.  Long  &  Son ;  and  the  profits  of  the  business  were  divided 
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upon  the  basis,  ostensibly,  of  the  contract  made  between  Arthur 
B.  Long  and  A.  B.  Long  &  Son.  We  think  it  equally  clear  that 
it  was  not  contemplated  that  George  H.  Lx)ng  should  have  any 
compensation  for  the  work  done  by  him  in  the  conduct  of  the 
partnership  business,  but  that  he  should  content  himself  with  the 
share  of  profits  which  should  come  to  him.  The  contract  made 
between  his  father  and  the  firm  was  an  exceedingly  favorable 
one  for  George  H.  Long.  As  before  said,  his  father  lived  in 
Pennsylvania.  George  lived  here.  The  business*  was  here. 
It  was  contemplated  that  George  would  look  after  it.  He  did 
nothing  more  in  that  respect  after  his  father's  death  than  he  was 
expected  to  do  had  his  father  lived.  .  We  think  his  charge  of 
$6,000  a  year  as  partner  was  not  a  proper  charge,  and  that  his 
compensation  for  managing  the  business  is  confined  to  his  share 
of  the  profits. 

It  is  urged  that  he  filed  annual  accounts  in  Probate  Court,  and 
had  an  annual  accounting,  and  that  this  item  cannot  now  be  ques- 
tioned. It  is  a  sufficient  reply  to  that  position  to  say  that  this 
charge  does  not  appear  in  the  annual  accounts,  and  the  $36,000 
withheld  by  George  H.  Long,  a  member  of  the  firm  of  A.  B.  Long 
&  Son,  never  passed  into  possession  of  George  H.  Long,  executor, 
and  did  not  enter  into  the  account  of  the  latter  at  all  in  the  Pro- 
bate Court. 

George  H.  Long,  as  executor,  rendered  annual  accounts  to 
the  Probate  Court  for  the  county  of  Kent.  The  court  below  held 
that,  as  to  the  first  nine  of  these  accounts,  they  are  conclusive  as 
to  all  matters  contained  in  them.  This  holding  is  in  harmony 
with  the  recent  case  of  Morton  v.  Johnston,  in  which  an  opinion 
was  filed  at  the  present  term  (83  N.  W.  369).  But,  as  was 
said  in  that  case,  "  had  there  been  any  omission  of  credit  or  con- 
cealment of  assets,  a  diflferent  rule  would  apply." 

George  H.  Long,  as  executor,  brought  an  ejectment  suit 
against  the  Chicago  &  West  Michigan  Railway  Company,  and 
was  made  defendant  in  a  chancery  suit  brought  against  him  by 
the  Kent  Furniture  Company  and  the  Chicago  &  West  Michigan 
Railway  Company.  The  court  below  held  that  he  should  be  reim- 
bursed because  of  any  expenses  incurred  by  him  in  this  litigation. 
It  is  urged  upon  the  part  of  the  complainants  that  they  were  not 
consulted  in  this  litigation,  that  it  was  wholly  unnecessary,  and 
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that  George  H.  Long  should  bear  the  expense  himself.  The  liti- 
gation was  in  relation  to  property  belonging  to  the  estate.  The 
questions  involved  were  such  that  lawyers  of  good  repute  would 
differ  as  to  the  proper  solution  of  them.  We  agree  with  the  cir- 
<:uit  judge  that  the  defendant  should  be  made  good  for  any  ex- 
penditures made  by  him  in  this  litigation. 

Soon  after  defendant  Long  was  appointed  executor,  he  caused 
an  inventorv  of  the  assets  of  the  estate  to  be  made,  in  which 
inventory  it  appeared  that  there  was  nearly  51,000,000  feet  of 
pine  timber  yet  unmanufactured,  which  was  embraced  in  the  con- 
tract between  A.  B.  Long  and  A.  B.  Long  &  Son.  It  is  claimed 
that  George  H.  Long  fraudulently  arranged  to  have  a  short  scale 
made  of  this  timber,  resulting  in  a  shortage  of  nearly  19,000,000 
feet,  for  which  A.  B.  Long  &  Son  have  not  accounted  to  the 
estate  of  A.  B.  Long.  It  is  urged  upon  the  part  of  the  defendant 
that  the  woods  scale  ought  to  control,  and  that  there  is  no  occa- 
sion to  open  up  this  question.  If  it  is  true  that  this  scale  was  a 
short  one,  and  that  it  was  purposely  made  so  by  the  direction  of 
the  defendant,  it  ought  not  to  control.  If  any  mistake  was  made 
in  tlie  inventor\',  and  there  was  not  in  fact  as  much  timber  when 
scaled  in  the  manner  that  the  contract  provides  it  should  be  scaled, 
George  H.  Long  should  not  be  bound  by  the  inventory.  It  is 
his  duty  in  good  faith  to  account  for  all  of  the  timber  which 
came  into  the  hands  of  A.  B.  Long  &  Son,  and  he  should  not  be 
required  to  account  for  any  more.  To  arrive  at  this  amount,  it 
seems  necessary  to  follow  the  course  provided  for  in  the  decree. 

Taking  the  case  as  it  now  stands,  we  are  satisfied  with  the  dis- 
position made  in  the  court  below  of  the  other  questions  raised  by 
counsel.  The  decree  will  be  modified  in  accordance  with  this 
opinion,  and  further  proceedings  had  as  directed  in  the  decree 
made  in  the  court  below.  The  question  of  costs  will  wait  the 
final  disposition  of  the  case.     The  other  justices  concurred. 


l^^OTE.— INTEREST  OF  DECEASED   PARTNER  IN  PARTNER- 
SHIP—RIGHTS OF  SURVIVING  PARTNER. 

(a)  General  rules  and  principles. 

(b)  Surviving  partner  not  entitled  to  compensation. 

(c)  Exception  —  May  be  entitled  to  compensation. 
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(d)  Effect  of  death  on  partnership  of  attorneys. 

(e)  Duty  of  surviving  partner  to  wind  up  without  unnecessary  delay. 

(f)  Right  of  surviving  partner  not  interfered  with. 

(g)  Cannot  incur  new  liability. 

.  (h)  Right  extends  to  real  estate, 
(i)  Right  to  make  assignment, 
(j)  Business  continues  under  direction  in  will, 
(k)  Adjustment  or  settlement. 

(1)  Responsibility  of  surviving  partner  in  continuing  business, 
(m)  Effect  of  death  of  surviving  partner, 
(n)  Other  illustrative  cases. 

(a)  General  rules  and  principles —  Primarily  an  administrator  has 
nothing  to  do  with  either  the  partnership  assets  or  the  partnership  debts. 
The  surviving  partners  take  the  exclusive  legal  title  to  the  former  for 
the  payment  of  the  latter.  If  any  assets  remain  in  their  hands  after  pay- 
ment of  all  liabilities,  they  should  account  to  the  administrator  for  the 
share  of  the  deceased,  which  then  becomes,  for  the  first  time,  assets  in 
his  hands  as  administrator.  (Miller  v.  Jones,  39  111.  60;  Rice  v.  Mer- 
chants &  Planter?*  Bank,  100  Ala.  617,  13  So.  659;  McGorray  v.  O'Con- 
nor, 87  Fed.  586,  589,  59  U.  S.  App.  452,  31  C.  C.  A.  114;  Mcintosh  v. 
Zarring,  150  Ind.  301,  312,  49  N.  E.  164;  McCaughan  v.  Brown,  76  Miss. 
497»  25  So.  155;  Hargadine  v.  Gibbons,  114  Mo.  565,  21  S.  W.  726; 
Goodson  v.  Goodson,  140  Mo.  206,  41  S.  W.  72^*7  \  Oliver  v.  Forrester, 
96  111.  315;  Lindner  v.  Adams  County  Bank,  49  Nebr.  735,  68  N.  W. 
1028;  Valentine  v.  Wysor,  123  Ind.  47,  23  N.  E.  1076;  Robinson  v.  Smith, 

63  Mich.  355,  361,  29  N.  W.  858;  Hanson  v.  Metcalf,  46  Minn,  28,  48 
N.  W.  441;  Tillotson  v.  Tillotson,  34  Conn.  358;  Marlatt  v.  Scantland^ 
19  Ark.  443;  Barry  v.  Briggs,  22  Mich.  201;  Grim*s  Appeal,  105  Pa.  St. 
381;  Kutz  v.  Dreibelbis,  126  id.  339,  17  Atl.  609;  Williams  v.  Whedon,. 
109  N.  Y.  338,  16  N.  E.  365;  Daby  v.  Ericsson,  45  N.  Y.  789;  Place  v. 
Bleyl,  45  App.  Div.  i,  60  N.  Y.  Supp.  800.) 

Dissolution  of  partnership  takes  place  immediately  upon  death  of  one 
of  its  members.  A  continuance  of  the  business  thereafter  by  the  surviv- 
ing partner  and  the  executor  of  the  deceased  member,  in  pursuance  of 
an  agreement  between  them,  is  the  formation  of  a  new  partnership,  the 
terms  of  which,  when  not  otherwise  expressly  agreed  upon,  may  be 
implied  from  the  manner  of  conducting  the  business  to  be  the  same  as 
those  of  the  former  partnership.    (McGrath  v.  Cowen,  57  Ohio  St.  385, 

49  N.  E.  338.) 

The  executor  becomes  a  creditor  of  the  surviving  partner  to  amount 
of  value  of  whatever  interest  in  the  estate  is  lost  or  dissipated.  (Dexter 
v.  Dexter,  43  App.  Div.  268,  60  N.  Y.  Supp.  371.) 

It  is  the  duty  of  the  surviving  partner  to  settle  and  close  the  affairs 
of  the  partnership,  and  such  settlements,  honestly  and  fairly  made,  bind 
the  representatives  of  the  deceased  partner;  reasonable  diligence  is  all 
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that  is  required.  (Moist's  Appeal,  74  Pa.  St.  166;  Hart  v.  Bowen,  31  C 
C  A.  31,  86  Fed.  877,  58  U.  S.  App.  184;  Gresham  v.  Harcourt,  93  Tex. 
149.  53  S.  W.  1019.) 

A  refusal  of  the  surviving  partner  to  close  up  the  business  gives  a 
Probate  Court  jurisdiction  to  direct  the  administrator  to  take  possession 
of  the  partnership  property  on  giving  proper  bond.  (Carr  v.  Catlin,  13 
Kans.  393.) 

While  the  legal  title  to  partnership  property  vests  in  the  surviving 
partner,  it  does  not  become  his  absolutely,  but  only  for  the  purpose  of 
closing  the  partnership  business.  (Blodgett  v.  Muskegon,  60  Mich.  581, 
27  N.  W.  686.) 

The  principles  on  which  an  account  should  be  made  and  rendered  by 
a  surviving  partner  considered  and  determined.  (Remick  v.  Emig,  42 
111.  342.) 

A  surviving  partner  has  the  right  at  common  law  to  convert  the 
firm's  assets  in  another  State  into  money,  in  usual  course  of  business. 
(Scudder  v.  Ames,  142  Mo.  188,  43  S.  W.  659.) 

In  some  States  a  surviving  partner  may,  under  certain  prescribed 
circumstances,  be  required  under  a  statute  to  give  a  bond.  (McCaughaa 
V.  Brown,  76  Miss.  497,  25  So.  155;  Hargadine  v.  Gibbons,  114  Mo.  561^ 
21  S.  W.  7-^:) 

(There  may  be  statutory  provisions  in  other  States.) 

(b)  Surviving  partner  not  entitled  to  comiMnaation. —  Surviving 
partner  is  not  entitled  to  compensation  for  closing  the  business  of  the 
partnership,  unless  stipulated  by  agreement.  (Little  v.  Caldwell,  loi 
Cal.  554,  36  Pac.  107;  Denver  v.  Roane,  99  U.  S.  358;  Brown  v.  McFar- 
lan,  41  Pa.  St.  129;  Johnson  v.  Hartshorne,  52  N.  Y.  173;  Young  v. 
Sewille,  99  Iowa,  177,  68  N.  W.  670;  Coakley  v.  Hazelwood,  49  S.  W. 
1067  (Ky.),  No  Off.  Rep.;  Loomis  v.  Armstrong,  49  Mich.  521,  14  N. 
W.  50s;  Heath  v.  Waters,  40  Mich.  457;  Tillotson  v.  Tillotson,  34  Ck)nn, 
366;  Griggs  V.  Clark,  23  Cal.  427;  Terrell  v.  Rowland,  86  Ky.  (fj^  4 
S.  W.  825.) 

(The  fact  that  "  exceptions  to  this  rule  may  and  do  under  modem 
decisions  arise,"  was  recognized  in  this  case,  but  the  courts  held  that 
the  facts  did  not  justify  a  departure  from  the  rule.  (86  Ky.  83;  May- 
nard  v.  Richards,  166  111.  466,  46  N.  E.  1138;   Sangston  v.  Hack,  52 

Md.  I74-) 

But  this  rule  does  not  apply  to  the  executor  or  administrator  of  the 
striving  partner.   (Dayton  v.  Bartlett,  38  Ohio  St.  357.) 
m^  surviving  partner  who  is  also  the  executor  of  the  deceased  partner 
cannot  charge  commission  as  surviving  partner  for  collecting  the  assets 
of  the  firm.    (Ames  v.  Downing,  i  Bradf.  321.) 

(c)  Exception  —  May  be  entitled  to  compeneation. —  An  agreement 
to  pay  a  surviving  partner  for  his  services  may  be  implied,  where  the 
services  are  extraordinary  and  unusual,  and  such  as  could  not  reasonably 
have  been  contemplated.  (Maynard  v.  Richards,  166  111.  482,  46  N.  E« 
1138.) 
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The  general  rule  that  a  surviving  partner  is  not  entitled  to  compensa- 
tion for  winding  up  the  business,  in  its  practical  application  to  the  final 
settlement  of  partnerships,  must  in  equity  be  largely  varied  by  the  nature 
of  the  business  carried  on,  the  capital  employed,  the  state  of  the  account 
with  the  deceased  partner,  the  necessity  of  continuing  the  business  for 
the  purpose  of  realizing  most  from  the  assets,  and  especially  by  the  fact 
that  such  continuance  is  known  and  assented  to  by  the  legal  representa- 
tives of  the  deceased  partner.  Under  the  general  rule  above  referred  to. 
all  that  can  be  required  of  the  surviving  partner  is  that  he  proceed  at 
once  to  wind  up  the  partnership,  and  account  to  the  legal  representatives 
of  the  deceased  partner.  In  the  absence  of  any  agreement  he  is  entitled 
to  no  pay  for  his  personal  services  in  the  strict  discharge  of  this  duty. 
But  if,  with  the  assent  of  the  administrator  of  the  deceased  partner,  he 
employs  extra  labor  to  finish  existing  contracts;  if  he  enters  upon  new 
contracts,  employing  the  machinery,  patents,  and  property  of  the  firm 
therein,  then  to  the  extent  of  his  personal  services  devoted  to  such  extra 
work,  he  is  entitled  to  compensation.    (Schenkl  v.  Dana,  ii8  Mass.  236.) 

And  so  where  he  has  conducted  a  long  and  doubtful  litigation,  and 
practically  abandoned  other  business,  and  gave  his  time  to  attending 
trials,  collecting  evidence,  procuring  witnesses,  etc.,  which  litigation 
finally  resulted  in  largely  increasing  the  partnership  assets.  (Maynard 
V.  Richards,  166  111.  466,  46  N.  E.  1138.) 

When  the  surviving  partner  expends  his  time  and  labor  in  the  care 
and  management  of  the  partnership  property,  for  a  considerable  period 
of  time  in  order  that  the  business  may  be  advantageously  wound  up, 
by  which  its  value  is  enhanced,  he  should  receive  compensation  for  the 
same,  to  be  deducted  out  of  the  profits  realized  from  the  enhanced  value 
of  the  property.    (Griggs  v.  Clark,  23  Cal.  427.) 

A  surviving  partner  who  in  good  faith  continues  to  use  in  the  business 
his  deceased  partner's  capital  with  the  consent  of  a  majority  of  his  heirs 
is  entitled  to  compensation  for  his  skill  and  services  out  of  the  profits 
earned  by  it;  and  the  latter's  representatives  will  take  only  such  profits 
as  then  remain.     (Robinson  v.  Simmons,  146  Mass.  157,  15  N.  E.  558.) 

And  so,  under  exceptional  or  special  circumstances,  a  court  of  equity 
has  the  power  to  allow  compensation.  (Zell's  Appeal,  126  Pa.  St.  330, 
334,  17  Atl.  647;  Painter  v.  Painter,  36  Pac.  865.) 

In  Tillotson  v.  Tillotson  (34  Conn.  358),  where  compensation  was 
denied  under  special  circumstances,  which  would  seem  to  make  such 
allowance  just  under  principle  of  preceding  cases,  it  appeared  that  the 
surviving  partner  did  not  expect  compensation  and  did  not  intend  to 
make  any  charge  for  his  services. 

In  any  event  should  be  allowed  tavern  bills  and  other  expenses  in- 
curred.    (O'Reilly  v.  Brady,  28  Ala.  530.) 

(d)  Effect  of  death  on  partnership  of  attorneys. —  The  employment 
of  a  firm  of  attorneys  to  conduct  a  litigation  is  so  far  for  the  personal 
services  of  all,  that  upon  the  death  of  one  member  of  the  firm,  the 
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client  may  elect  to  consider  the  emplosmient  as  terminated;  but  this  is 
merely  optional  with  the  client;  the  surviving  members  of  the  firm  arc 
obliged  to  complete  the  unfinished  contract  for  benefit  of  the  partner- 
ship, without  compensation,  unless  otherwise  agreed.  (Little  v.  Caldwell, 
loi  Cal.  553,  3l5  Pac.  107.  The  opinion  is  valuable  as  reviewing  re- 
spective rights  of  the  parties  and  partnership  of  attorneys  upon  death 
of  one  of  the  attorneys.  And  see  on  same  subject,  Denver  v.  Roane,  99 
U.  S.  355;  also  see  Van  Duzer  v.  McMillan,  ^7  Ga.  300.) 

(e)  Duty  of  surviving  partner  to  wind  np  without  nnnecessary 
delay. —  It  is  the  duty  of  the  surviving  partner  to  settle  the  business  of 
the  partnership  without  delay;  he  must  use  reasonable  diligence. 
(McKean  v.  Vick,  108  111.  37$;  Dexter  v.  Dexter,  43  App.  Div.  272,  6a 
N.  Y.  Supp.  371;  Tillotson  v.  Tillotson,  34  Conn.  358.) 

But  time  may  be  extended  by  special  circumstances.     (lb.) 

A  surviving  partner  has  the  right  to  delay  a  reasonable  time  in  making 
a  sale  of  the  property  on  hand;  he  is  not  bound  to  force  it  on  the  market 
when  there  is  but  little  demand  for  it  and  thus  sacrifice  the  property; 
and  if  an  accidental  loss  of  the  stock  occurs  by  fire  during  such  reason- 
able delay,  the  estate  of  the  deceased  partner  must  bear  its  share  of  the 
loss.    (Oliver  v.  Forrester,  96  111.  316.) 

If  there  is  any  unreasonable  delay  on  the  part  of  the  surviving  part- 
ners in  closing  the  affairs  of  the  partnership,  or  if  they  are  wasting  the 
partnership  property,  it  may  be  then  the  right  and  duty  of  the  admin- 
istrator of  the  deceased  partner,  if  partnership  creditors  remain  inactive, 
to  file  a  bill  in  equity  for  an  accounting  and  for  appointment  of  a  re- 
ceiver.   (Miller  v.  Jones,  39  111.  60;  McKean  v.  Vick,  108  id.  373.) 

When  the  surviving  partner  has  exercised  reasonable  diligence,  he 
cannot  be  held  liable  for  depreciation  in  values.  (Gresham  v.  iHarcourt, 
93  Tex.  149,  53  S.  W.   1019.) 

A  surviving  partner  cannot  discharge  himself  from  liability  for  dis« 
posing  of  property  at  less  than  its  value,  by  a  compromise  with  a  creditor 
efFected  with  the  cash  he  obtains,  by  what  is  substantially  a  sacrifice  of 
the  property.    (Cockerham  v.  Bosley,  52  La.  Ann.  65,  53  S.  W.  1019.) 

(f)  Bight  of  eorviving  partner  not  interfered  with. —  The  right  of 
a  surviving  partner  will  not  be  interfered  with  by  appointment  of  a 
receiver,  if  he  is  responsible  and  is  acting  in  good  faith;  nor  will  his 
nonresidence  affect  such  right,  if  responsible  and  is  acting  with  reason- 
able diligence  by  a  competent  agent.     (Evans  v.  Evans,  9  Paige,  178.) 

Representative  of  deceased  partner  cannot  interfere  with  surviving 
partner  if  responsible  and  proceeds  with  fairness  and  diligence.  (Hut- 
chinson V.  Smith,  7  Paige,  35.) 

The  right  of  the  surviving  partner  to  close  out  the  business  in  best 
interests  of  all  the  creditors  cannot  be  interfered  with  by  a  landlord 
having  a  Hen  on  stock  of  goods  for  the  rent.  (Milner  v.  Cooper,  65  Iowa, 
190^  21  N.  W.  558.) 

Vol.  VI  — 5 


66  PROBATE  REPORTS  ANNOTATED. 

(g)  Caimot  incur  new  liability —  A  surviving  partner  has  no  power 
to  incur  any  new  liabilities  on  account  of  the  partnership;  the  survivor 
in  continuing  a  business  can  bind  no  one  but  himself,  and  all  the  lia- 
bilities of  the  firm  fall  upon  him  individually.  (Dexter  v.  Dexter,  43. 
App.  Div.  273,  6q  N.  Y.  Supp.  371 ;  citing  Judge  Earl  in  Betts  v.  June^ 
51  N.  Y.  279;  Stewart  v.  Robinson,  45  id.  334;  Durant  v.  Pierson,  124 
id.  449,  26  N.  E.  1095.) 

But  a  surviving  partner  may  give  a  note  which  in  equity  may  be 
decreed  paid  out  of  the  firm's  assets.    (lb.) 

One  surviving  partner  cannot  bind  other  surviving  partners  by  indors- 
ing a  note  in  the  firm  name,  even  if  note  was  given  for  a  firm  debt. 
(Carleton  v.  Jenness,  42  Mich,  no,  3  N.  W.  284.) 

But  may  thus  transfer  title  to  a  note.     (Johnson  v.  Berlizheimer,  84 

III.  54.) 

A  surviving  partner  in  a  mercantile  business  may  make  small  pur- 
chases of  some  articles  of  the  stock  to  render  it  more  salable,  and  to 
enable  him  to  close  it  out,  but  has  no  power  to  make  large  purchases  to 
continue  the  business.    (Oliver  v.  Forrester,  96  111.  315.) 

(h)  Bight  extends  to  real  estate. —  A  surviving  partner's  rights  ex-^ 
tends  to  real  estate  of  the  partnership  as  firm  assets;  the  deceased's 
heirs  hold  legal  title  only  as  trustees.  (Coleman  v.  Stearns  Mfg.  Co.,. 
38  Mich.  41;  Brown  v.  Watson,  66  Mich.  223,  33  N.  W.  493;  Gray  v. 
Palmer,  9  Cal.  616;  Barton  v.  Lovejoy,  56  Minn.  380.  57  N.  W.  935; 
Shearer  v.  Shearer,  98  Mass.  107;  Lindner  v.  Adams  County  Bank,  49' 
Nebr.  735,  68  N.  W.  1028;  Galbraith  v.  Tracy,  153  111.  54,  38  N.  E.  937; 
Valentine  v.  Wysor,  123  Ind.  47,  23  N.  E.  1076;  Bell  v.  McCoy,  136  Mo.. 
552,  38  S.  W.  329;  Sternberg  v.  Larkin,  58  Kan.  201,  48  Pac.  861;  Han- 
son V.  Metcalf,  46  Minn.  25^  48  N.  W.  441;  Darrow  v.  Calkins,  154  N.  Y. 
513,  49  N.  E.  61.) 

(The  opinion  is  valuable  in  this  case  as  review  of  the  authorities. 
Churchill  v.  Buck,  102  Fed.  38,  42  C.  C.  A.  148.) 

As  to  rights  of  heirs  to  redeem  under  statute.  (McGorray  v.  O'Connor,. 
87  Fed.  586,  31  C.  C.  A.  114,  59  U.  S.  App.  452.) 

But  a  surviving  partner  has  no  right  to  renew  a  lease  of  partnership^ 
land  not  necessary  to  close  out  the  business.  (Downing  v.  Birney,  112. 
Mich.  483,  70  N.  W.  1006.) 

A  lease  executed  by  one  partner  to  the  firm  for  its  business  is  ter- 
minated by  death  of  either  partner.    (Johnson  v.  Hartshome,  52  N.  Y.. 

173.) 
As  to  taking  lease  by  renewal  by  surviving  partner.    (Bell  v.  McCoy^. 

136  Mo.  552.) 
The  surviving  partner  of  an  insolvent  firm  has  power  to  execute  a 

mortgage  upon  the  firm  assets  to  secure  the  payment  of  a  firm  debt.. 

(Burrichell  v.  Koon,  25  Colo.  59.) 

And  this  includes  real  estate.    (Brown  v.  Watson,  66  Mich.  223.) 

A  surviving  partner  is  required  to  account  not  to  the  heirs,  but  to  the- 

executor  or  administrator  of  the  deceased  partner,  regardless  of  whether 
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the  partnership  assets  consist  of  real  or  personal  property,  or  both. 
(Robertson  v.  Burrell,  no  Cal.  568.) 

(i)  Bight  to  make  assignment. —  At  common  law  a  surviving  partner 
has  the  right  to  make  an  assignment  of  partnership  property  for  benefit 
of  creditors;  but  this  right  may  be  taken  away  by  a  statute  giving  juris- 
diction to  a  probate  court  of  the  winding  up  of  the  partnership  estate, 
and  requiring  a  bond  from  the  surviving  partner.  (State  v.  Withrow, 
141  Mo.  69,  41  S.  W.  980.  And  see  Shattuck  v.  Chandler,  40  Kan.  516, 
20  Pac.  225;  Patton  v.  Leftwich,  86  Va.  421,  10  S.  E.  686;  Emerson  v. 
Senter,  118  U.  S.  3,  6  Sup.  Ct.  Rep.  981;  Hanson  v.  Metcalf,  46  Minn.  25, 
48  N.  W.  441;  Durant  v.  Pierson,  124  N.  Y.  444,  26  N.  E.  1095;  Loes- 
ghick  V.  Hatfield,  51  N.  Y.  660;  Rogers  v.  Flournoy,  21  Tex.  Civ.  App. 
556,  54  S.  W.  586.) 

May  prefer  partnership  creditors  in  such  an  assignment  if  not  pro- 
hibited by  statute.  (Williams  v.  Wheedon,  109  N.  Y.  339,  16  N.  E.  365; 
Egberts  v.  Wood,  3  Paige,  517.) 

(j)  Business  continued  under  direction  in  will. —  The  surviving 
members  of  a  copartnership  continued  under  direction  in  a  will  of  a 
deceased  member  cannot,  by  their  contracts  made  within  the  period 
limited  for  its  continuance,  bind  the  general  assets  of  the  estate  of  the 
deceased  partner,  but  only  those  already  invested  in  the  business,  and 
after  the  expiration  of  the  period,  they  have  no  authority,  by  entering 
into  new  contracts,  to  create  any  liability  against  the  estate.  (Steiner  v. 
Steiner  Land  Co.,  120  Ala.  128,  26  So.  ,494.  And  see  Stewart  v.  Robin-* 
son,  115  N.  Y.  328,  22  N.  E.  160,  163.) 

A  testator  may  authorize  the  continuance  of  a  partnership  in  which 
he  is  engaged  at  time  of  his  death  without  subjecting  any  more  of  his 
property  to  the  vicissitudes  of  the  business  than  what  was  then  embarked 
in  it;  and  unless  he  expressly  places  the  whole  or  some  other  part  of 
his  estate  under  the  operation  of  the  partnership,  it  is  not  to  be  pre- 
sumed that  he  so  intended.  (Smith  v.  Ayres,  loi  U.  S.  320;  Jones  v. 
Walker,  103  id.  444;  Stewart  v.  Robinson,  115  N.  Y.  336,  22  N.  E.  160, 
163;  Ferris  v.  Van  Ingen,  no  Ga.  102,  35  S.  E.  347.  And  see  note,  "  Con- 
tinuance of  Business  by  Executor  or  Administrator,"  5  Prob.  Rep.  Ann. 

397) 

(k)  Adjustment  or  settlement — The  personal  representatives  of  a 

deceased  partner  may  adjust  and  settle  the  partnership  affairs  with  the 
surviving  partners,  and  in  the  absence  of  fraud  or  mistake,  the  settle- 
ment is  conclusive  upon  the  parties,  and  upon  all  persons  claiming 
through  them,  including  the  creditors  of  the  deceased  partner.  (Sage 
v.  Woodin,  66  N.  Y.  578.) 
(1)  Besponsibility  of  surriving  partner  in  continuing  business. — 

A  surviving  partner  who  uses  assets  of  the  firm  in  continuance  of  busi- 
ness for  his  own  individual  and  separate  benefit  will  be  compelled  to 
account  to  the  representatives  of  the  deceased  partner.  (Freeman  v. 
Freeman,  136  Mass.  260.    And  see  opinion  on  subsequent  appeal  in  same 
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case,  142  id.  98,  where  the  natufe,  extent,  and  responsibility  for  continued 
use  of  a  patent  is  considered  and  determined.) 

The  representative  of  a  deceased  partner  whose  capital  is  used  by  the 
surviving  partner  in  continuance  of  the  business  may  generally,  if  there 
is  no  agreement,  elect  to  demand  either  interest  on  such  capital  or  the 
profits  earned  by  its  use.    (Robinson  v.  Simmons,  146  Mass.  167,  15  N. 

E.  558.) 

When  a  surviving  partner  continues  the  business  without  taking  steps 
to  close  it,  upon  an  accounting  the  partnership  may  be  deemed  to  con- 
tinue to  time  of  commencement  of  the  suit  by  the  representative  of  the 
deceased  partner.    (Young  v.  Scoville,  99  Iowa,  177,  68  N.  W.  670.) 

Responsibility  of  a  surviving  partner  who  continues  the  business  for 
his  own  benefit  using  assets  of  the  firm.  (See  Oliver  v.  Forrester,  96 
III.  316;  Hooley  v.  Gieve,  9  Daly,  104;  affd.  on  opinion  of  court  below, 
82  N.  Y.  625;  Farr  v.  Morrill,  53  Hun,  31,  5  N.  Y.  Supp.  720.) 

(m)  Effect  of  death  of  surviring  partner — The  executor  or  admin- 
istrator of  the  last  surviving  partner  is  charged  with  the  duty  of  complet- 
ing the  settlement,  and  assumes  the  same  fiduciary  relation  with  respect 
to  the  partnership  property  that  his  intestate  sustained  (Galbraith  v. 
Tracy,  153  111.  54,  38  N.  E.  937;  Costley  v.  Wilkerson,  49  Ala.  2ioj 
Dayton  v.  Bartlett,  38  Ohio  St.  357);  and  the  rule  forbidding  the  allow- 
ance of  compensation  for  services  does  not  apply  to  such  executor  or 
administrator.    (lb.) 

On  death  of  a  partner  the  survivor  has  the  right  to  continue  the  busi- 
ness only  long  enough  to  close  it  out  without  sacrificing  it,  and  such 
survivor  dying  within  six  months  cannot  confer  on  his  executor  the 
right  to  continue  the  business  as  a  going  concern.  (Frey  v.  Eisenhardt, 
116  Mich.  160,  74  N.W.  SOI.) 

(n)  Other  illustratlTe  cases.— As  to  adjustment  when  partnership 
agreement  provides  specifically  for  effect  of  termination  by  death.  (Sands 
V.  Miner,  16  App.  Div.  347,  44  N.  Y.  Supp.  894;  aflFd.  on  opinion  below, 
160  N.,  Y.  693,  55  N.  E.  iioo;  Jennings  v.  Jennings,  [1898]  i  Ch.  378;  Re 
David.  [1899]  I  Ch.  378:  Tennant  v.  Dunlop,  97  Va.  234,  33  S.  £•  6ao.) 

When  administrator  deemed  to  have  exercised  right  of  election  to 
continue  business.     (Evans  v.  Watts,  192  Pa.  St.  112,  43  Atl.  464.) 

Good-will  as  assets  of  the  firm.    (Tennant  v.  Dunlop;  supra,) 
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Lumpkin  vs.  Rogers  et  al. 

[Supreme  Court  of  Indiana,  October  3,  1900;  155  Ind.  285,  58  N.  E.  72.] 

Wills  —  Estate    Devised  —  Precatory     Trusts  —  Creation 

—  Language  —  Sufficiency^ 

Testator  gave  to  his  wife,  N.,  all  his  property,  adding:  (2)  "  It  is  my 
desire  that  the  business  be  so  conducted  that  all  of  our  children^  or 
their  heirs,  shall  finally  share  equally  in  the  distribution  of  our  prop- 
erty." (3)  *'  I  would  advise  that  the  said  N.  shall  at  some  suitable 
time  call  to  her  counsel  two  or  three  good  discreet  men  to  assist 
her  in  making  a  proper  and  equitable  division  of  the  real  estate,  as 
well  as  other  property,  among  all  the  children  aforesaid."  (4) 
"  Nothing  in  the  above  shall  be  construed  to  affect  a  perfect  and 
indefeasible  title  to  her,  the  said  N.,  which  this  will  conveys  to  her, 
to  all  the  said  property,  both  real  and  personal,  with  the  right  to 
control,  sell,  and  convey  the  same  at  her  pleasure."  Held,  that  the 
language  of  clauses  2  and  3  is  not  sufficient  to  create  a  precatory 
trust,  and  the  widow  took  a  fee-simple  estate  in  the  property  devised, 
under  clauses  i  and  4. 

Appeal  from  Circuit  Court,  Fountain  county;  J.  M.  Rabb, 
Judge. 

Action  by  Ada  C.  Rogers  and  others  against  Bessie  Lumpkin 
to  quiet  plaintiff's  title  to  certain  lands  claimed  under  the  last 
will  and  testament  of  John  Adamson,  deceased.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendant  appeals. 

Affirmed. 

Horace  S.  Clark  and  C.  M,  McCabe,  for  appellant. 

Lucas  Nebeker  and  Dan,  IV,  Simms,  for  appellees. 

Monks,  J. —  The  determination  of  this  appeal  depends  upon 
the  construction  of  that  part  of  the  will  of  John  Adamson,  de- 
ceased, which  reads  as  follows:  (i)  "I,  John  Adamson,  of  the 
county  of  Fountain  and  State  of  Indiana,  do  make  and  publish 
this,  my  last  will  and  testament:  I  give  and  bequeath  to  my 
wife,  Nancy  Adamson,  all  my  property,  both  real  and  personal. 
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of  which  I  am  now  possessed,  requiring  her  to  pay  all  my  just 
debts  and  funeral  expenses."  (2)  "It  is  my  desire  that  the 
business  be  so  conducted  that  all  of  our  children,  or  their  heirs, 
shall  finally  share  equally  in  the  distribution  of  our  property." 
(3)  "I  would  advise  that  the  said  Nancy  Adamson  shall  at  some 
suitable  time  call  to  her  counsel  two  or  three  good,  discreet  men 
to  assist  her  in  Aiaking  a  proper  and  equitable  division  of  the 
real  estate,  as  well  as  other  property  that  she  ntay  think  proper, 
among  all  the  children  aforesaid;  retaining,  however,  if  she 
choose  to  do  so,  the  title  and  possession  of  said  property  to  her- 
self until  after  her  death."  (4)  "  Nothing  in  the  above  shall  be 
construed  to  affect  a  perfect  and  indefeasible  title  to  her,  the  said 
Nancy  Adamson,  which  this  will  conveys  to  her,  to  all  the  said 
property,  both  real  and  personal,  with  the  right  to  control,  sell, 
and  convey  the  same  at  her  pleasure."  The  clauses  in  the  will 
are  not  numbered,  but  for  convenience  and  reference  we  number 
the  same. 

The  controlling  question  in  this  case  is  as  to  the  nature  of  the 
estate  devised  to  Nancy  Adamson.  If  the  estate  devised  is  a  fee, 
the  judgment  of  the  court  below  was  right;  if  not,  the  judgment 
must  be  reversed.  It  is  a  fundamental  rule  in  the  construction 
of  wills  that  the  intention  of  the  testator,  if  not  inconsistent  with 
some  established  rule  of  law,  must  control.  {Mulvane  v.  'Rude, 
146  Ind.  476-480,  45  N.  E.  659,  and  cases  cited.)  It  is  settled 
law  in  this  State  that  a  devise  in  fee,  clearly  and  distinctly  made, 
or  necessarily  implied,  cannot  be  cut  down  or  modified  by  subse- 
quent provisions  not  clearly  and  distinctly  manifesting  the  tes- 
tator's intention  to  limit  such  devise.  (Mulvane  v.  Rude,  146  Ind. 
476,  481,  45  N.  E.  659,  and  cases  cited;  Mitchell  v.  Mitchell,  143 
Ind.  1 13,  1 16,  42  N.  E.  465 ;  /lllen  v.  Craft,  109  Ind.  476,  479,  480, 
9  N.  E.  919,  and  cases  cited.)  The  first  clause  in  said  will,  stand- 
ing alone,  would  without  doubt  give  a  fee  simple  absolute  to  the 
widow.  (§  2737,  Burns'  Rev.  Stat.  1894;  [§  2567,  Rev.  Stat. 
1881 ;  Horner's  Rev.  Stat.  1897] ;  4  Kent  Comm.  [13th  ed.]  535; 
Mulvane  v.  Rude,  146  Ind.  480,  481,  45  N.  E.  659,  and  cases  cited; 
Rogers  v.  Winklespleck,  143  Ind.  373,  374,  42  N.  E.  746.) 

Does  the  language  following  that  creating  the  fee  have  the 
effect  to  cut  down  the  estate  so  given  ?  Appellant  contends  that, 
under  the  will,  the  widow  held  the  property  in  trust,  to  the  end 
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that  their  children  or  their  heirs  shall  finally  share  equally  in  the 
-distribution  of  the  same.  The  rule  in  r^ard  to  precatory  trusts, 
as  stated  in  27  Am.  &  Eng.  Encyc.  of  Law,  40,  and  approved  in 
Mitchell  V.  Mitchell  (143  Ind.  1 13-122,  42  N.  E.  468),  is  as  fol- 
lows :  "  In  order  that  a  trust  may  arise  from  the  use  of  precatory  . 
words,  the  court  must  be  satisfied  from  the  words  themselves, 
taken  in  connection  with  all  the  other  terms  of  the  disposition, 
that  the  testator's  intention  to  create  an  express  trust  was  as  full, 
complete,  settled,  and  sure  as  though  he  had  given  the  property 
to  hold  upon  a  trust  declared  in  express  terms  in  the  ordinary 
manner.  *  *  *  It  is  difficult  therefore  to  formulate  any 
general  rule  upon  the  subject.  The  intention  of  the  testator  is 
the  main  thing.  But  how  is  that  to  be  determined  ?  In  the  first 
place,  the  entire  will  should  be  considered  in  determining  the 
intention,  and  the  precatory  words  should  not  only  be  of  such  a 
^character  as  to  indicate  that  the  testator  intended  a  trust  to  be 
created,  but  they  must  also  be  consistent  with  the  other  provisions 
•of  the  will ;  that  is,  they  must  not  be  repugnant  to  positive  pro- 
visions by  which  the  same  property  is  devised  or  bequeathed 
absolutely  or  without  limitation.  Secondly,  the  words  should  be 
given  their  natural  and  ordinary  meaning,  unless  there  is  some- 
thing to  show  that  they  were  intended  to  be  taken  in  a  different 
sense."  (See  also  Rogers  v.  Winklespleck,  143  Ind.  373,  42 
N.  E.  746;  Fullenwider  v.  Watson,  113  Ind.  18,  14  N.  E.  571,  and 
-cases  cited.) 

The  ordinary  method  of  creating  the  trust  estate,  for  which 
appellant  contends,  would  have  been  an  express  provision  vesting 
in  the  widow  such  title ;  but,  instead  of  doing  so,  the  testator  in 
the  first  clause  gave  her  an  absolute  title  to  said  property,  and  in 
the  fourth  clause  provided  in  express  terms  that  nothing  con- 
tained in  clauses  2  and  3  "  shall  be  construed  to  affect  a  per- 
fect and  indefeasible  title  to  her,  the  said  Nancy  Adamson,  which 
this  will  conveys  to  her,  to  all  the  said  property,  both  real  and 
personal,  with  the  right  to  control,  sell,  and  convey  the  same  at 
her  pleasure."  The  intention  of  the  testator,  as  shown  by  the 
first  clause,  and  clearly  and  unmistakably  announced  in  the  fourth 
-clause,  was  to  give  the  widow  the  absolute  title  to  said  property. 
The  words,  "  with  the  right  to  control,  sell,  and  convey  the  same 
at  her  pleasure,"  contained  in  clause  4,  created  no  substantive 
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right,  for  the  reason  that  such  right  was  an  incident  of  the  abso- 
lute title  before  devised,  but  the  same  give  emphasis  to  the  estate 
before  given.  (Chase  v.  Salisbury,  73  Ind.  506,  509;  Fullenwider 
V.  Watson,  113  id.  18,  19,  14  N.  E.  571.)  It  is  evident  that  the 
words  used  in  said  will  do  not  indicate  that  the  testator's  inten- 
tion to  create  "  an  express  trust  was  as  full,  complete,  settled,  and 
sure  as  though  he  had  given  the  property  to  hold  upon  a  trust 
declared  in  express  terms,  in  the  ordinary  manner."  We  do  not 
think  that  said  clauses  2  and  3  should  be  construed  as  imperative, 
but  as  advisory  only.  If  they  are  construed  as  imperative,  then 
they  are  not  consistent  with,  but  are  clearly  repugnant  to,  clauses 
I  and  4,  and  therefore  violate  that  part  of  the  rule  above  stated, 
which  requires  that  "  they  must  not  be  rtpugfnant  to  other  posi- 
tive provisions  by  which  the  same  property  is  devised  or  be- 
queathed absolutely  or  without  limitation."  It  was  the  inten- 
tion of  the  testator,  as  clearly  expressed  in  the  first  clause,  and 
repeated  with  particularity  in  the  fourth  clause,  that  his  widow 
was  to  have  the  absolute  title  to  said  property.  The  language 
used  in  said  clauses  2  and  3,  if  construed  to  be  imperative,  im- 
posed restraints  upon  the  estate,  which  is  a  violation  of  a  settled 
rule  of  law.  (Rusk  v.  Zuck,  147  Ind.  388,  393,  45  N.  E.  691,  46 
id.  674;  Fullenwider  v.  Watson,  113  Ind.  18,  19,  14  N.  E.  571; 
Allen  V.  Craft,  109  Ind.  476,  9  N.  E.  919.)  As  was  said  in  Rusk 
V.  Zuck  ( 147  Ind.  388,  393,  45  N.  E.  692,  46  id.  674)  :  "  The 
correct  test  of  the  effect  of  •language  apparently  at  variance  with 
the  other  parts  of  a  devise  is  whether  the  intent  of  the  testator 
was  to  give  a  smaller  estate  than  the  words  making  the  gift, 
standing  alone,  without  considering  the  limiting  clause,  import, 
or  to  impose  restraints  upon  the  estate  given.  The  first  is  lawful 
and  effective,  for  the  reason  that  the  testator's  intention  is  the 
controlling  consideration  in  the  construction  of  the  will.  If  the 
language,  however,  is  used  to  impose  a  restraint  on  the  estate 
granted,  it  is  rarely,  if  ever,  effective,  for  the  reason  that  even 
a  clear  intention  cannot  be  permitted  to  overthrow  the  settled 
rules  of  law  by  depriving  an  estate  of  any  of  its  essential  legal 
incidents."  (Mulvane  v.  Rude,  146  Ind.  476,  45  N.  E.  659.) 
It  follows  that  the  widow,  Nancy  Adamson,  took  a  fee-simple 
estate  in  the  real  estate,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


LANGMAN  ET  AL.  v.   MARBE.  rS 

Langman  et  al.  vs.  Marbe. 
[Supreme  Court  of  Indiana,  October  lo,  1900;  156  Ind.  330,  58  N.  E.  191.] 

Wills  —  Construction  —  Devise    in    Fee  —  Limitation    by 
Later  Clause  —  Restraint  on  Estate. 

Where  a  will,  by  its  first  clause,  devised  certain  lands  lo  testator's  widow 
in  fee,  and  subsequent  clauses  provided  that  when  the  youngest  child 
became  of  age  the  property  should  be  divided  equally  between  all 
the  children,  naming  them,  provided  that,  if  the  widow  should  re- 
marry before  the  youngest  child  became  of  age,  then  the  property 
of  the  estate  should  be  equally  divided  between  the  children,  the 
estate  in  fee  is  not  reduced  by  the  subsequent  clause  to  an  estate 
for  years  or  life  witl>  remainder  in  the  children,  since  the  language 
of  the  later  clause  is  in  form  the  imposition  of  a  restraint  on  the 
estate  previously  granted,  which  is  ineffective. 

Appeal  from  Circuit  Court,  La  Porte  county;  William  B. 
Biih>le,  Judge. 

Action  by  William  Langman  and  others  against  Henry  Marbe. 
From  a  judgment  in  favor  of  defendant,  plaintiffs  appeal. 
Affirmed. 

Hickey  &  Park,  for  appellants. 

Jatnes  F.  Gallaher,  for  appellee. 

MoNKS^  J. —  This  action  was  brought  by  appellants  against 
appellee  to  quiet  title  to  certain  real  estate.  If  the  last  will  of 
Henry  Langman  gave  his  widow  the  land  in  controversy  in  fee 
simple,  this  cause  must  be  affirmed;  but,  if  the  will  gave  her  only 
an  estate  for  years  or  for  life,  the  case  must  be  reversed.  It  is 
not  claimed  by  appellants  that  the  first  clause  of  the  will,  stand- 
ing alone,  did  not  give  the  real  estate  to  the  widow  in  fee  simple, 
but  they  insist  that  the  third  and  fourth  clauses  of  the  will  reduce 
the  widow's  estate  to  an  estate  for  years,  and  give  the  remainder 
to  the  children.  The  third  and  fourth  clauses  of  the  will  pro- 
vide that,  when  the  youngest  child  becomes  of  the  age  of  twenty- 
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one  years,  "  the  property  shall  be  divided  equally  between  all  the 
children,"  naming  them,  provided  that,  if  the  wife  should  get  mar- 
ried before  the  >oungest  child  becomes  of  age,  "  then  the  property 
•of  the  estate  shall  be  divided  equally  between  the  children."  It  is 
settled  law  that,  when  an  estate  in  fee  simple  is  clearly  given  a 
person,  the  estate  so  given  cannot  be  cut  down  or  modified  by 
subsequent  clauses  in  the  will,  unless  the  intention  to  do  so  is 
manifest  from  words  as  clear  and  certain  as  those  which  gave  the 
fee-simple  estate.  (Rusk  v.  Zuck,  147  Ind.  388,  392,  45  N.  E. 
691,  46  id.  674;  Mulvane  v.  Rude,  146  Ind.  476,  481,  45  N.  E. 
659,  and  cases  cited.) 

It  is  true,  as  insisted  by  appellants,  "  that  in  the  construction  of 
wills  the  entire  instrument  must  be  construed  together,  and  that 
the  intention  of  the  testator  thereby  disclosed  must  be  given 
•effect,  unless  inconsistent  with  some  established  rule  of  law." 
As  was  said,  however,  in  Ru^k  v.  Zuck  (147  Ind.  388,  393,  45 
N.  E.  691,  46  id.  674)  :  "  The  correct  test  of  the  effect  of  lan- 
guage apparently  at  variance  with  other  parts  of  a  devise  is 
whether  the  intent  of  the  testator  was  to  give  a  smaller  estate 
than  the  words  making  the  gift,  standing  alone,  without  consider- 
ing the  limiting  clause  import,  or  to  impose  restraints  upon  the 
■estate  g^ven.  The  first  is  lawful  and  effective,  for  the  reason 
that  the  testator's  intention  is  the  controlling  consideration  in  the 
construction  of  the  will.  If  the  language,  however,  is  used  to 
impose  a  restraint  on  the  estate  granted,  it  is  rarely,  if  ever,  effec- 
tive, for  the  reason  that  even  a  clear  intention  cannot  be  per- 
mitted to  overthrow  the  settled  rules  of  law  by  depriving  an 
estate  of  any  of  its  essential  legal  incidents."  It  is  evident  that, 
under  the  settled  rule  of  this  State,  it  cannot  be  said  that  it  was 
the  clear  intention  of  the  testator,  by  clauses  3  and  4,  to  reduce 
the  estate  of  the  widow  to  one  for  life  or  years.  {Ross  v.  Ross, 
135  Ind.  367,  35  N.  E.  9;  O' Boyle  v.  Thomas,  116  Ind.  246,  19 
N.  E.  112,  and  cases  cited.) 

Judgment  affirmed. 
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In  re  Crane. 

In  re  Battelle's  Estate. 

ICourt  of  Appeals  of  New  York,  October  2,   1900;  164  N.  Y.  71,  58 

N.  E.  47.] 

Wills  —  Construction  —  Contingent  Remainder. 

Testator  directed  that  after  the  death  of  his  wife  his  estate  should  be 
divided  between  certain  legatees  equally,  and  that  a  certain  sum  be 
deducted  from  the  share  of  one  of  the  legatees,  to  be  paid  to  a 
nephew.  The  share  of  any  legatee  dying  before  testator's  widow 
was  to  pass  to  the  issue  of  such  legatee,  and,  failing  such  issue,  to 
be  divided  among  the  surviving  legatees.  Held,  thai  the  legatees 
took  a  remainder  contingent  on  their  surviving  testator's  widow, 
since  the  will  contained  no  words  of  gift  to  the  legatees  except  those 
contained  in  the  directions  to  the  executors  to  divide,  which  being 
in  the  future,  the  gift  also  was  future.  • 

BAiTLETT  and  Vann,  JJ.,  dissenting. 

Appe.\l  from  Supreme  Court,  Appellate  Division,  Second 
Department. 

In  the  matter  of  the  estate  of  Lewis  F.  Battelle,  deceased. 

Proceeding  for  final  settlement  of  the  accounts  of  Alexander  B. 

Crane,  trustee.      From  a  judgment  of  the  Appellate  Division 

(55  N.  Y.  Supp.  822)  affirming  a  judgment  of  the  Surrogate's 

Court,  certain  legatees  appeal. 

Reversed. 

Stephen  O,  Lockzvood,  for  appellants. 

Duncan  E.  Edwards,  for  respondents. 

Parker,  C.  J. —  On  this  review  we  are  called  upon  to  construe 
the  will  of  Lewis  F.  Battelle,  who,  at  the  time  of  its  execution, 
had  no  descendants,  but  had  a  wife,  seven  brothers  and  sisters, 
and  a  niece.  After  providing  for  the  payment  of  his  debts  and 
funeral  expenses,  he  gave  to  his  wife  his  household  furniture,  the 
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contents  of  his  stable,  and  $10,000  in  money,  and  to  two  of  his 
sisters  and  his  brother  Thomiis  certain  legacies,  after  which  he 
devised  and  bequeathed  all  the  rest  of  his  estate  to  his  executors 
in  trust,  commanding  them  to  sell  and  dispose  of  all  of  his  real 
estate,  to  convert  his  personalty  into  cash,  and  to  invest  the  avails 
of  such  sales  and  collections  in  bonds  secured  by  mortgages  on 
real  estate  in  the  city  of  New  York  or  in  Jersey  City,  N.  J.  He 
provided  that  the  trust  term  should  be  measured  by  the  life  of  his 
wife,  to  whom  the  executors  were  to  pay  an  annuity  of  $3,000^ 
and  also  provided  for  annuities  to  two  of  his  sisters  and  a  niece. 
So  much  of  the  will  as  relates  to  the  disposition  of  the  principal 
of  the  trust  after  the  death  of  his  wife  reads  as  follows :  "  Sixth, 
Upon  the  decease  of  my  said  wife,  I  order  and  direct  that  my 
estate  be  divided  as  follows,  viz. :  Equally  between  my  brothers 
and  sisters  and  my  niece  Flora  W.  Bulkley,  each  one  to  take  one 
equal  share  thereof,  provided,  however,  that  from  the  share  which 
my  brother  Charles  B.  Battelle  will  be  entitled  to  there  shall  be 
deducted  the  sum  'of  five  thousand  dollars,  which  sum  I  do  give 
and  bequeath  to  be  paid  to  my  nephew  Lewis  Francis  Battelle, 
son  of  my  brother  Cornelius;  and  provided,  further,  that,  as  to 
the  share  of  my  brother  Charles  B.  Battelle,  I  direct  that  the 
same  be  invested  by  my  executors,  and  the  interest  and  income 
thereof  be  applied  to  his  use  during  his  life,  and  from  and  after 
his  decease  that  the  principal  thereof  be  paid  to  his  lawful  issue 
in  equal  shares;  and,  as  to  the  share  of  my  brother  Thomas  D. 
Battelle,  I  direct  that  the  same  be  invested  by  my  executors  and 
the  interest  or  income  therefrom  be  applied  to  his  use  during  his 
life,  and,  after  his  decease,  that  the  principal  be  divided  among 
my  remaining  brothers  and  sisters;  and  provided,  further,  that 
if  my  said  nephew,  Lewis  Francis,  shall  depart  this  life  before 
my  wife,  then  the  said  five  thousand  dollars  is  to  be  divided 
equally  between  his  sisters  then  living;  and  provided,  further, 
that  if  any  of  my  said  brothers  and  sisters  and  niece  shall  depart 
this  life  before  my  said  wife,  leaving  lawful  issue  him  or  her  sur- 
viving, then  the  share  of  the  one  so  dying  shall  be  paid  over  to 
their  issue  in  equal  shares.  Should  they  leave  no  lawful  issue 
him  or  her  surviving,  then  the  share  is  to  be  divided  among  the 
survivors  and  the  lawful  issue  of  any  one  or  more  of  them  who 
shall  have  died  leaving  lawful  issue  him  or  her  surviving,  each 
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one  of  the  said  survivors  taking  one  equal  share  thereof,  and  the 
lawful  issue  of  any  one  deceased  to  take  the  share  of  the  parents, 
if  one  solely,  if  more  than  one  jointly  and  equally." 

The  testator's  seven  brothers  and  sisters  and  his  niece  Flora 
W.  Bulkley  survived  him,  but  all  died  during  the  lifetime  of  the 
widow,  four  leaving  issue  who  survived  the  widow,  and  four 
without  issue.  One  of  his  sisters,  Emma  Biggs,  died  during  the 
lifetime  of  the  widow,  leaving  six  children,  one  of  whom,  William 
S.  Biggs,  assigned  his  interest  under  the  will  of  the  testator  to 
the  respondents,  and  died  during  the  lifetime  of  the  testator's 
widow  unmarried  and  leaving  no  issue.  The  other  five  children 
of  Emma  Biggs  survived  the  testator's  widow,  and  claimed,  upon 
the  accounting  of  the  executors  before  the  surrogate,  to  be  en- 
titled to  the  share  which  their  mother  would  have  received  had 
she  survived  the  testator's  widow,  their  contention  being  that  the 
share  of  their  mother  remained  contingent  until  the  death  of  the 
testator's  widow,  and  hence  should  be  paid  to  her  five  living  chil- 
dren ;  but  the  surrogate  adjudged  that  the  one-quarter  part  of  the 
estate  which  would  have  been  paid  to  Emma  Biggs,  had  she  out- 
lived the  testator's  widow,  vested  in  her  issue  at  her  death,  and 
should  be  divided  into  six  equal  parts,  one  of  which  should  be  paid 
to  each  of  the  five  surviving  children  of  Emma  Biggs,  and  the 
remaining  part  to  the  assignee  of  William  S.  Biggs.  The  Appel- 
late Division  agreed  with  this  determination,  and  affirmed  the 
decree.  In  reaching  this  conclusion  the  court  below  construed 
the  will  as  vesting  the  remainders  given  to  the  brothers  and  sis- 
ters and  the  niece  immediately  upon  the  death  of  the  testator,  sub- 
ject to  be  divested  as  to  any  of  the  parties  by  their  death  prior  to 
decease  of  the  testator's  widow,  and,  in  the  case  of  the  death  of 
a  party  leaving  issue,  then  on  such  death  vesting  the  share  of  the 
parent  in  the  issue. 

We  are  unable  to  agree  with  the  courts  below  in  the  construc- 
tion given  to  tliiis  provision  of  the  will.  In  the  first  place,  it  will 
be  noted  that  there  is  no  direct  gift  of  the  principal  of  the  trust 
estate,  but  instead  a  direction  to  divide  it  on  the  death  of  the 
testator's  widow.  The  will  provides :  "  Upon  the  decease  of 
my  said  wife,  I  order  and  direct  that  my  estate  be  divided  as  fol- 
lows, viz.:  Equally  between  my  brothers  and  sisters  and  my 
niece  Flora  W.  Bulkley,  each  one  to  take  one  equal  share  thereof; 
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*  *  *  provided,  further,  that  if  any  of  my  said  brothers  and 
sisters  and  niece  shall  depart  this  life  before  my  said  wife,  leav- 
ing, lawful  issue  him  or  her  surviving,  then  the  share  of  the  one 
so  dying  shall  be  paid  over  to  their  issue  in  equal  shares."  Two 
well-known  rules  of  construction  are  applicable  to  this  provision : 
First.  Where  the  only  words  of  gift  are  found  in  the  direction 
to  divide  or  pay  at  a  future  time,  the  gift  is  future,  not  imme- 
diate; contingent,  and  not  vested.  (jR^  Boer,  147  N.  Y.  348, 
354,  41  N.  E.  702 ;  DelaAeld  v.  Shipman,  103  N.  Y.  464,  9  N.  E. 
184;  Delaney  v.  McCormack,  88  N.  Y.  174,  183.)  Second. 
Where  the  gift  is  of  money,  and  the  direction  to  convert  the  estate 
is  absolute,  the  legacy  given  to  a  class  of  persons  vests  in  those 
who  answer  the  description,  and  are  capable  of  taking  at  the  time 
of  the  distribution.  (Teed  v.  Morton,  60  N.  Y.  506;  Re  Boer, 
147  N.  Y.  353,  41  N.  E.  702;  Smith  v.  Edwards,  88  N.  Y.  92.) 
In  the  latter  case  Judge  Finch  said :  **  It  has  been  often  held 
that,  if  futurity  is  annexed  to  the  substance  of  the  gift,  the  vest- 
ing is  suspended;  *  *  *  that,  where  the  only  gift  is  in  the 
direction  to  pay  or  distribute  at  a  future  time,  the  case  is  not  to  be 
ranked  with  those  in  which  the  payment  or  distribution  only  is 
deferred,  but  is  one  in  which  time  is  of  the  essence  of  the  gift.**^ 
It  is  true  that  to  these  general  rules  of  construction  there  are 
exceptions,  and  the  cases  noting  them  can  be  grouped  under  two- 
heads :  First,  if  the  postponement  of  the  payment  is  for  the  pur- 
pose of  letting  in  an  intermediate  estate,  then  the  interest  shall  be 
deemed  vested  at  the  death  of  the  testator,  and  the  class  of  lega- 
tees is  to  be  determined  as  of  that  date;  for  futurity  is  not 
annexed  to  the  substance  of  the  gift.  To  the  contention  that  it 
has  been  held  that  Re  Embree  (9  App.  Div.  602,  41  N.  Y. 
Supp.  737;  aifd.  in  this  court  on  opinion  below,  154  N.  Y. 
778,  49  N.  E.  1096),  is  within  that  exception,  and  therefore  this 
case  is,  we  answer  that  in  the  Embree  Case  (in  the  language  of 
the  opinion)  "  whatever  contingency  existed  at  the  time  the  will 
was  executed  entirely  disappeared  at  the  time  of  the  testator's 
death ; "  for  the  testator  left  no  issue,  and  the  class  was  fixed 
upon  his  death,  and  consisted  of  the  children  of  his  brothers  and 
their  heirs,  while  in  this  case  the  class  was  to  be  determined  at 
the  death  of  the  widow,  and  to  consist  of  the  brothers  and  sisters 
and  niece  surviving  her,  and  the  issue  of  those  who  had  died 


IN    RE    CRANE.  7^ 

leaving  issue.  The  contingency  upon  which  the  number  in  the 
class  was  made  to  depend  was  the  death  of  one  or  more  of  them 
without  issue  prior  to  the  death  of  the  widow.  It  is  a  fact  that 
all  of  them  died,  and  only  four  left  issue,  and  thus  there  were 
but  four  in  the  class  when  the  event  occurred  upon  the  happening 
of  which  the  number  in  the  class  was,  by  the  terms  of  the  will, 
to  be  determined.  In  the  Embree  Case  therefore  the  class  was 
fixed  at  the  death  of  the  testator;  in  this,  at  the  death  of  the 
widow;  and  hence  the  direction  to  divide  at  that  time  annexed 
futurity  to  the  substance  of  the  gift,  and  thus  the  case  is  brought 
within  the  rules  to  whicli  reference  has  been  made,  unless  it  may 
be  said  to  be  within  the  other  exception  now  to  be  mentioned. 
The  second  exception  is  where  there  are  words  importing  a  g^ft 
in  addition  to  the  direction  to  executors  or  trustees  to  pay  over^ 
divide,  or  distribute.  In  such  a  case  the  general  rule  of  con- 
struction does  not  govern,  because  the  language  employed,  out- 
side of  the  direction  to  divide  or  distribute,  imports  a  gift,  and 
therefore  the  situation  is  precisely  as  if  the  will  contained  words 
of  gift.  In  other  words,  to  state  the  proposition  in  familiar 
phrase,  where,  from  the  examination  of  the  whole  will,  it  is 
apparent  that  it  was  the  intention  of  the  testator  that  the  estate 
should  vest  in  the  beneficiaries  immediately  upon  his  death,  the 
rule  governing,  where  there  is  merely  a  direction  to  divide  at  a 
future  time,  must  be  subordinated  to  that  broader  rule,  which 
requires  that  the  intention  of  the  testator  shall  control  where  it 
can  be  ascertained  "  within  the  four  corners  of  the  will."  The 
remaining  question,  then,  is  whether  such  an  intention  can  be 
found  in  this  will ;  for,  if  it  cannot,  the  two  general  rules  of  con- 
struction, to  which  reference  has  been  made,  require  the  court  to 
hold  that  the  interest  of  the  beneficiaries  in  the  trust  estate  was 
contingent  until  the  death  of  the  testator's  wife.  If  it  were  the 
testator's  intention  to  vest  his  estate  in  his  brothers  and  sisters 
and  niece  at  the  time  of  his  death,  then,  under  the  conditions  that 
existed  at  his  death,  each  brother  and  sister  and  the  niece  had  a 
one-eighth  vested  interest  liable  to  be  divested ;  and  also  each  of 
iHtipm  had  a  contingent  interest  (one-seventh  minimum,  with  in- 
creasing fractions  by  death)  in  the  other  shares,  contingent  on 
each  of  the  others'  lives ;  the  issue  on  the  death  of  the  parents  to 
take  a  vested  interest  in  the  original  share  of  the  parent,  and  have 
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a  contingent  interest  in  the  share  of  each  of  the  remaining 
brothers  and  sisters  and  niece,  and  also  in  the  $5,000  intended 
for  Lewis  Francis  Battelle.  Such  an  intention  cannot  be  ascer- 
tained as  a  result  of  an  application  of  the  general  rules  of  con- 
struction, as  we  have  seen,  nor  can  it,  we  think,  be  spelled  out  of 
either  the  language  employed  or  tlie  general  scheme  of  the  will. 
By  it  the  estate  devised  to  the  executors  in  trust  was  in  its  en- 
tirety to  continue  in  their  possession  and  under  their  control  as 
trustees  until  the  death  of  the  testator's  widow;  the  legatees 
named  in  the  sixth  section  of  the  will  not  being  permitted  by 
virtue  thereof  to  take  any  advantage  by  possession  or  enjoyment 
until  the  death  of  the  widow.  Upon  the  death  of  the  widow  the 
trust  estate  was  to  be  divided  into  actual  shares,  and  distributed, 
the  shares  to  be  equal,  with  the  exception  that  the  sum  of  $5,000 
(given  to  his  nephew  Lewis  F.  Battelle,  if  then  living,  or,  if  dead, 
to  Lewis'  sisters,  if  then  living)  was  to  be  deducted  from  the 
portion  designated  in  the  will  as  the  share  of  Qiarles  B.  Battelle. 
This  latter  bequest  of  $5,000  to  Lewis,  it  is  urged,  furnishes 
strong  evidence  that  it  was  the  intention  of  the  testator  that  the 
trust  estate  should  vest  at  his  death  in  the  beneficiaries  named  — 
the  argument  made  being  that  the  testator  intended  that  Lewis 
should  receive  this  legacy  in  every  contingency  except  that  of 
his  failure  to  survive  the  widow ;  for,  if  the  remainder  given  to 
the  testator's  brother  Charles  be  held  to  be  contingent  on  his 
surviving  the  widow,  then,  in  the  case  of  the  death  of  Charles 
before  the  widow  (which  has  happened),  there  would  be  no 
share  of  Charles  from  which  the  legacy  to  Lewis  could  be  taken  — 
a  difficulty  that  is  wholly  obviated  by  holding  that  the  share 
vested  in  Charles  upon  the  testator's  death.  A  careful  examina- 
tion of  the  sixth  provision  discloses  that  this  argument  has  less 
of  force  than  appears  upon  a  casual  reading  of  it.  In  the  first 
place  Charles*  share,  so  called,  was  not  to  be  paid  to  him  upon 
the  death  of  the  widow,  but  was  to  be  set  aside  by  the  executors, 
and  held  in  trust  during  Charles'  life,  the  income  only  to  be  paid 
to  him,  the  principal  to  be  paid  over  to  his  issue  at  his  deatli, 
while,  in  the  event  of  his  death  and  that  of  his  issue  as  well,  no 
such  share  was  to  be  either  invested  or  paid,  in  which  event, 
necessarily,  this  sum  of  $5,000  would  be  deducted  from  the  ag- 
gregate before  the  shares  of  the  others  could  be  paid  to  either 
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Lewis  F.  Battelle  or  his  sisters,  should  they,  instead  of  Lewis, 
survive  the  widow.  The  $5,ocx>  legacy  to  the  nephew  was  not 
<:ontingent  upon  the  life  of  Charles  B.  Battelle  at  all,  for  it  was 
relieved  from  any  such  contingency  by  the  phrase,  "  which  sum  I 
do  give  and  bequeath  to  be  paid  to  my  nephew."  Again,  it  should 
be  noted  that  every  legatee  under  the  sixth  subdivision  of  the  will 
had  an  interest  in  this  $5,000  until  the  death  of  the  widow,  con- 
ditioned upon  the  lives  of  Lewis  F.  Battelle  and  his  sisters.  The 
words,  **  equally  between  my  brothers  and  sisters  and  my  niece 
Flora  W.  Bulkley,  each  one  to  take  an  equal  share,"  in  so  far 
as  they  refer  to  the  shares  of  the  brothers  Charles  and  Thomas, 
were  qualified  by  other  provisions  of  the  sixth  clause  which  re- 
duced their  interests,  in  the  event  of  their  outliving  the  widow, 
to  life  estates.  The  provision  "  that  if  any  of  my  said  brothers 
and  sisters  and  niece  shall  depart  this  life  before  my  said  wife, 
leaving  lawful  issue  him  or  her  surviving,  then  the  share  of  the 
-one  so  dying  shall  be  paid  over  to  their  issue  in  equal  shares," 
was  apparently  intended  to  substitute  the  issue  of  parents  dying 
after  the  will  was  made  for  the  parents  in  the  class  to  which  they 
would  have  belonged  if  living  at  the  death  of  the  widow,  the  issue 
standing  in  the  place  of  the  ancestor  as  one  of  the  class  among 
whom  the  shares  were  to  be  divided;  while  the  sixth  clause 
opened  with  a  direction  to  the  executors  to  divide  the  estate 
equally  between  the  brothers,  sisters,  and  niece  upon  the  death 
of  the  widow,  and  was  followed  by  qualifying  clauses  commenc- 
ing with  "  provided,  however,"  and  "  provided,  further,"  adding 
thereto  a  further  direction  as  to  how  and  among  whom  this 
aggregate  fund  should  be  divided  and  portions  paid  over  and 
other  portions  invested  —  thus  giving  to  the  trustees  explicit  in- 
structions as  to  how  they  should  determine  once  for  all,  at  the 
death  of  the  widow,  the  persons  among  whom  the  estate  should 
he  divided  and  their  respective  shares.  Without  pursuing  this 
subject  further,  I  state  the  conclusion  at  which  we  have  arrived : 
That,  aside  from  the  direction  of  the  executors  or  trustees  to 
divide  and  distribute  the  estate,  there  are  no  words  importing  a 
gift,  and  hence  it  becomes  our  duty  to  give  force  and  effect  to  the 
rule  that,  where  the  only  gift  is  found  in  a  direction  to  divide  or 
pay  at  a  future  time,  the  gift  is  future,  not  immediate ;  contingent, 
and  not  vested.    The  order  should  be  reversed,  and  the  decree  of 
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the  surrogate  so  modified  as  to  divide  the  share  which  Emma. 
Biggs  would  have  received  had  she  outlived  testator's  widow 
among  her  five  surviving  children,  with  costs  to  the  appellants  in 
all  courts." 

O'Brien,  Haight,  and  London,  J  J.,  concur;  Bartlett  and 
Vann,  JJ.,  dissent. 
Order  reversed,  etc. 


Frail  vs,  Carstairs  et  d. 
[Supreme  Court  of  Illinois,  October  19,  1900;  187  111.  310,  58  N.  E.  401.1 

Wills  —  Estate  Devised  —  Death  of  Devisee  ^efore 

Testator  —  Partition. 

1.  A  gift  of  realty  to  several  devisees  jointly,  which,  on  the  'death  of 

cither  unmarried,  is  to  go  to  the  survivor  or  survivors  of  them,  and 
on  the  death  of  all  unmarried,  to  a  third  person  in  fee,  is  a  devise 
to  each  in  fee,  as  the  estate  may  continue  forever.  Hence,  on  one 
of  such  devisees  dying  prior  to  testator's  death,  without  issue,  his 
interest  descends  as  intestate  estate,  under  Rev.  Stat,  chap.  39,  I  ii» 
providing  that  on  a  devisee's  death  without  issue  the  estate  devised 
to  him  shall  be  considered  as  intestate  estate. 

2.  Where  a  devise  of  realty  is  to  several  devisees  jointly,  which,  on  the 

death  of  either  unmarried,  is  to  go  to  the  survivor  or  survivors  of 
them,  and  on  the  death  of  all  of  them,  to  a  third  person  in  fee,  such 
third  person  cannot  defeat  partition  by  a  survivor,  who  is  married, 
on  the  ground  that  she  may  die  unmarried,  entitling  him  to  the 
estate,  since  testator  referred  to  a  future  marriage,  and,  such  sur- 
vivor having  once  married,  the  contingency  of  her  dying  unmarried 
was  impossible. 

Appeal  from  Circuit  Court,  Stark  county ;  L.  D.  Puterbaugh, 
Judge. 

Bill  by  Margaret  Carstairs  and  another  against  Thomas  Frail 
for  partition  of  certain  realty.  From  a  decree  for  complainants, 
confirming  partition,  defendant  appeals. 

Reversed. 
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M,  Shcdlenberger  and  V,  G.  Fuller,  for  appellant. 

Allen  P.  Miller,  for  appellees. 

Cartwright,  J. —  Barnabas  Frail,  being  the  owner  of  the 
southeast  K  of  section  26,  township  13,  range  5,  in  Stark  county, 
died  in  the  year  1893,  leaving  a  last  will  and  testament  devising 
the  same.  Th^  will,  except  the  formal  parts,  is  as  follows: 
'*  Second,  I  give  to  my  sons,  James  and  Thomas  Frail,  and  my 
daughters,  Kate  and  Margaret  Frail,  jointly,  the  south  one  hun- 
dred acres  of  the  southeast  quarter  of  section  numbered  26,  in 
township  numbered  13  north  of  the  base  line,  and  in  range  num- 
bered 5  east  of  the  fourth  principal  meridian,  in  the  county  of 
Stark  and  state  of  Illinois,  for  a  home  for  my  unmarried  children, 
and  that  neither  one  shall  ever  give  any  mortgage  or  other  lien 
to  incumber  the  same,  nor  shall  either  one  ever  sell  the  same,  or 
any  part  thereof,  except  to  a  brother  or  sister,  or  to  a  child  of  a 
brother  or  sister.  And  to  Susanna  Jackson  (wife  of  John  Jack- 
son), Mary  E.  Bevier,  John  Frail,  and  Sarah  J.  Graves  (wife  of 
John  Graves)*,  the  north  sixty  acres  of  the  quarter  section  of  land 
above  described,  to  be  held  by  them  jointly,  never  to  be  incum- 
bered by  mortgage  or  otherwise,  and  never  to  be  sold  by  either 
one,  or  any  part  thereof,  except  to  a  brother  or  sister,  or  the  child 
of  a  brother  or  sister ;  each  to  enjoy  one- fourth  of  the  rent  thereof. 
Third.  It  is  my  will  that  the  household  and  kitchen  furniture  re- 
main in  the  home  for  the  use  of  those  who  occupy  it;  that  the 
farming  implements  that  are  necessary  remain  on  the  place  as 
they  may  be  at  my  death ;  the  balance  of  the  personal  property  to 
be  sold  in  a  reasonable  time  by  my  executors,  or  the  survivors  of 
them,  at  public  sale,  giving  a  credit  of  twelve  months  on  such 
terms  as  they  may  deem  best  for  the  interest  of  all  concerned ;  the 
money,  when  collected,  to  be  paid  to  my  children  equally,  and  to 
be  all  closed  up  within  15  months  after  said  sale,  if  it  can  be  done 
without  loss.  Fourth.  It  is  my  will  that  the  debts  and  funeral  ex- 
penses mentioned  herein  shall  be  borne  by  those  to  whom  I  gave 
the  one  hundred  acres  mentioned  herein.  Fifth.  These  bequests 
to  be  in  full  for  all  labor  and  money  expended  previous  to  my 
death  on  said  premises,  or  for  me  or  for  my  care  in  any  manner. 
Sixth.  It  is  my  will  that  Thomas  Frail  pay  to  his  brother  and  the 
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two  sisters  owning  jointly  with  him  the  south  one  hundred  acres 
mentioned  herein  a  yearly  rent  of  $200  for  the  use  of  said  land, 
and  to  keep  up  the  fences,  and  pay  the  taxes  thereon,  and  to 
allow  them  pasture  and  feed  for  two  cows  and  one  horse,  and 
the  house,  garden,  outhouses,  yards,  barn,  stabling,  etc.,  and 
grounds  as  at  present  located  or  located  at  my  death,  except  that 
Thomas  shall  have  the  use  of  such  stabling  that  is  not  wanted. 
Seventh.  It  is  my  will  that,  if  either  James,  Kate,  or  Margaret 
Frail  shall  die  unmarried,  their  share  shall  go  to  the  survivor  or 
survivors  of  them ;  and  it  is  mv  further  will  that  at  the  death  of 
all  these  parties  named  in  this  article  dying  unmarried  their  in- 
terests shall  all  go  to  my  son  Thomas  Frail,  his  heirs  and  assigns, 
forever."  James  Frail,  one  of  the  sons  mentioned  in  the  will, 
died  in  1891,  in  the  lifetime  of  his  father.  The  daughter  Mar- 
garet was  married  in  1894  to  David  Carstairs,  and  is  one  of  the 
appellees.  Kate  never  was  married,  and  died  in  1896.  Said 
Margaret  Carstairs  bought  the  interests  of  John  Frail  and  Mary 
E.  Bevier  in  the  north  sixty  acres,  and,  with  her  husband,  David 
Carstairs,  filed  the  bill  in  this  case  for  a  partition  of  said  160 
acres.  The  north  sixty  acres  wa§  devised  to  four  of  the  children, 
and  there  is  no  disagreement  concerning  that  tract.  There  was  a 
contest  between  the  appellant,  Thomas  Frail,  and  the  appellee 
Margaret  Carstairs,  as  to  the  south  100  acres.  The  cause  was 
heard  on  exceptions  to  the  master's  report,  and  a  decree  was 
entered  finding  that  the  appellee  Margaret  Carstairs  was  the 
owner  in  fee  simple  of  one-fourth  of  said  south  100  acres  as 
directly  devised  to  her,  and  owner  of  the  shares  of  James  and 
Kate  as  survivor  of  them.  The  land  was  partitioned  in  accord- 
ance with  the  decree,  giving  three- fourths  of  the  100  acres  in  fee 
simple  to  Margaret  Carstairs  and  one-fourth  to  Thomas  Frail. 
From  the  decree  confirming  said  partition,  Thomas  Frail  per- 
fected his  appeal. 

James  Frail,  one  of  the  devisees,  died,  leaving  no  issue,  before 
his  father,  Barnabas  Frail,  and  the  estate  devised  to  him  by  the 
will  did  not  vest.  Our  statute  provides  for  such  case  as  follows : 
"  Whenever  a  devisee  or  legatee  in  any  last  will  and  testament, 
being  a  child  or  grandchild  of  the  testator,  shall  die  before  such 
testator,  and  no  provision  shall  be  made  for  such  contingency, 
the  issue,  if  any  there  be,  of  such  devisee  or  legatee,  shall  take 
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the  estate  devised  or  bequeathed  as  th<  devisee  or  legatee  would 
have  done  had  he  survived  the  testator,  and  if  there  be  no  such 
issue  at  the  time  of  the  death  of  such  testator,  the  estate  disposed 
of  by  such  devise  or  legacy  shall  be  considered  and  treated  in  all 
respects  as  intestate  estate."  (Rev.  Stat.,  chap.  39,  §  11.) 
Appellees  say  that  the  interest  devised  to  James  Frail  was  only 
a  provision  to  give  him  a  home  and  support  for  such  time  as  he 
continued  to  live  on  the  estate  and  remained  unmarried;  or  that 
the  devise  was  of  a  life  estate  to  three  children,  with  a  contingent 
remainder  to  the  survivor,  and  that  it  was  not  such  an  estate  as 
would  descend  as  intestate  estate.  The  devise  to  James  was  not 
a  mere  provision  for  occupancy  and  support  while  unmarried,  nor 
a  mere  devise  of  a  life  estate,  since  the  limitation  over  was  to 
take  effect  only  upon  the  event  of  one  of  the  devisees  dying 
immarried.  By  the  seventh  clause  of  the  will  it  was  only  upon 
the  happening  of  the  doubtful  and  uncertain  event  of  the  death 
of  either  James,  Kate,  or  Margaret  unmarried  that  the  share  of 
either  should  go  to  the  survivor  or  survivors  of  them,  and  upon 
the  death  of  all  said  parties  unmarried  all  their  shares  were  to  ga 
to  Thomas  Frail  in  fee.  The  estate  devised  was  not  reduced  to  a 
life  estate  by  that  provision,  but  it  remained  a  fee,  for  the  reason 
that  it  might  and  would  continue  forever  unless  the  contingency 
upon  which  the  limitation  over  was  to  take  effect  should  occur. 
While  it  was  a  fee,  it  was  made  determinable  upon  the  happening 
of  a  certain  event.  As  James  left  no  issue,  and  no  provision  was 
made  for  the  contingency  of  his  death  before  the  testator,  the 
statute  applies,  and  the  interest  devised  to  him  descended  as  in- 
testate estate.  The  devise  of  an  undivided  one-fourth  to  James, 
with  all  its  conditions  and  limitations,  lapsed  by  his  death,  and 
that  interest  went  to  the  heirs-at-law  exactly  as  if  the  devise  had 
not  been  made.  All  of  the  heirs  were  therefore  necessary  par- 
ties, and  were  entitled  to  their  respective  interests  in  said  share; 
but  they  were  not  all  made  parties,  and  were  not  before  the  court. 
The  intention  of  the  testator,  as  declared  in  his  will,  is  to  be 
carried  into  effect  unless  prevented  by  some  rule  of  law ;  and  it  is 
not  contended  that  there  is  any  such  rule  in  this  case.  The 
validity  of  the  various  provisions  of  the  will  is  conceded,  and  the 
court  is  merely  called  upon  to  ascertain  and  carry  into  effect  the 
intention  of  the  testator.    So  far  as  the  will  became  effective,  it 
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devised  one-fourth  of  the  loo  acres  to  Thomas  Frail  without 
limitation,  and  one-fourth  each  to  Kate  and  Margaret,  with  a 
limitation  over  to  the  survivor  in  the  event  of  the  death  of  either 
of  them  unmarried,  and,  in  the  event  of  the  death  of  both  un- 
married, to  said  Thomas  Frail.  At  the  death  of  Kate  her  share 
devised  by  the  will  vested  in  Margaret  as  survivor.  Kate  also 
inherited  an  interest  in  the  share  devised  to  James,  which  passed 
as  intestate  estate,  and  this  interest  went  to  her  heirs-at-law.  It 
is  argued  in  behalf  of  appellant  that  there  could  be  no  partition 
during  the  lifetime  of  the  appellee  Margaret  Carstairs,  because,  if 
she  should  not  be  married  at  her  death,  he  would  take  the  fee  in 
the  one-half  now  vested  in  her.  Margaret  is  married,  and  has  a 
child ;  but  it  is  contended  that,  if  her  husband  should  die  before 
her,  and  she  should  not  marry  again,  she  would  die  unmarried, 
within  the  meaning  of  the  will.  The  original  and  unusual  meaning 
of  the  word  "  unmarried  *'  is  never  having  been  married,  but 
circumstances  may  show  that  it  is  used  in  the  sense  of  not  having 
a  husband  or  wife  living  at  the  time  of  death.  (Peters  v.  Baike, 
170  111.  304,  48  N.  E.  1012.)  When  the  will  was  made,  James, 
Kate,  and  Margaret  were  living  with  the  testator.  Kate  and 
Margaret  had  never  been  married.  James  was  a  childless 
widower,  and  his  wife  had  been  dead  for  twenty-eight  years. 
Undoubtedly,  the  testator  used  the  word,  with  reference  to  James, 
in  the  sense  of  not  then  having  a  wife.  The  provision  of  the  will 
for  a  home  for  the  unmarried  children  and  the  use  of  the  premises 
undoubtedly  referred  to  those  who  should  remain  as  they  were 
when  the  will  was  made,  and  not  contract  a  future  marriage; 
and,  if  one  should  be  married,  that  one  would  lose  the  benefit  of 
the  home  provided  for.  Taking  the  provisions  of  the  will  and 
the  circumstances  together,  we  think  the  testator  referred  to  a 
future  marriage.  Margaret  was  married,  and  is  no  longer  within 
the  description  of  the  children  for  whom  the  premises  were  to  be 
maintained  as  a  home.  The  provision  for  a  home  has  come  to  an 
end,  and  it  would  be  an  unnatural  construction  of  the  will  to  hold 
that,  if  David  Carstairs  should  die,  Margaret  would  again  become 
entitled  to  the  home  as  unmarried,  or  that  her  interest  should  go 
to  Thomas.  The  contingency  of  her  dying  unmarried,  as  meant 
by  the  testator,  has  become  impossible.  We  conclude  from  the 
will  that  one-fourth  of  the  fee  to  the  100  acres  is  vested  in  the 
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appellant,  Thomas  Frail,  one-half  in  the  appellee  Margaret  Car- 
stairs,  and  the  remaining  one-fourth  in  the  heirs-at-law  of  the 
testator.  The  conclusion  of  the  Circuit  Court  as  to  the  share 
devised  to  James  was  different,  and  therefore  the  decree  must 
be  reversed.  The  decree  is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Marshall  vs.  Coleman  et  al* 

ISupreme  Court  of  Illinois,  October  19,  1900;  187  111.  556,  58  N.  E.  628.I 

Executors'  and  Administrators  —  Annual  Accounts  — 
Final  Accounts  —  Charges  —  Allowance  —  Advance- 
ments —  Evidence  —  Sufficiency  —  Appeal  and  Error. 

1.  That  the  annual  reports  of  an  administrator,  allowing  certain  claims, 

had  been  approved  by  the  County  Court  without  objection,  did  not 
preclude  contestants  from  objecting  to  their  allowance,  on  the  ground 
of  fraud,  by  filing  exceptions  to  the  administrator's  final  report,  since 
the  approvals  of  such  annual  reports  were  only  judgments  de  bene  esse, 
and  but  prima  facie  correct. 

2.  Decedent's  grandson  lived  with  decedent  as  a  member  of  his  family 

for  ten  years,  at  the  latter's  invitation.  There  was  no  evidence 
tending  to  overcome  the  presumption  that  his  care  and  maintenance 
during  that  time  were  intended  to  be  gratuitous.  The  grandfather 
died  in  1890,  and  his  son  was  appointed  administrator  of  his  estate. 
The  grandson  died  in  1892,  leaving  an  estate  consisting  of  his  dis- 
tributive share  of  his  grandfather's  estate.  His  uncle  (a  brother  of 
the  father's  administrator)  was  made  administrator  of  his  estate. 
Three  months  before  the  latter's  appointment  he  made  out  an  ac- 
count against  the  grandson's  estate  for  the  latter's  care  and  mainte- 
nance during  the  time  he  lived  with  his  grandifather.  The  grand- 
mother was  persuaded  to  make  oath  to  this  claim,  though  she  ex- 
pressed doubts  as  to  the  justice  of  making  it.  Shortly  after,  it  was 
presented  to  the  grandson's  administrator,  who  waived  the  issuance 
of  process,  and  allowed  it  without  objection,  though  it  was  barred 
by  limitations.  Held,  that  the  claim  and  its  allowance  were  fraudu- 
lent^ and  hence  it  was  proper  to  charge  the  administrator  with  the 
sum  so  paid,  in  his  final  accounting. 


♦Rehearing  denied,  December  7,  x9oa 
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3.  Rev.  Stat,  chap.  59,  §  7,  provides  that  "  no  gift  or  grant  shall  be 

deemed  to  have  been  made  in  advancement  unless  so  expressed  in 
writing  or  charged  in  writing,  by  the  intestate,  as  an  advancement,  or 
acknowledged  in  writing  by  the  child."  There  was  no  written  evi- 
dence that  an  alleged  advancement  of  deceased  to  his  daughter  had 
been  made,  except  an  instrument  purporting  to  acknowledge  such 
advancement,  signed  by  a  granddaughter  after  the  daughter's  death. 
The  evidence  showed  that  this  instrument  had  been  obtained  by 
fraud  and  misrepresentation  on  the  part  of  the  granddaughter's- 
uncles.  The  administrator,  an  interested  witness,  testified  that  he 
and  his  deceased  father  had  been  partners  in  the  banking  business,, 
and  that  his  father  had  shown  him  a  ledger  account,  headed  **  To 
Advancement  Charged;"  that  the  ledger  had  been  found  in  the 
woodshed  after  the  father's  death,  with  the  leaf  containing  the  al- 
leged account  torn  out.  It  appeared  that  the  father's  administrator 
had  paid  the  grandson  his  distributive  share  of  his  mother's  interest  in 
his  grandfather's  estate,  and  had  afterward  secured  a  refund  of  an 
amount  equal  to  the  alleged  advancement  from  the  grandson's  ad> 
ministrator.  Held,  that  the  evidence  was  not  sufficient  to  show  that 
any  advancement  had  been  made,  and  hence  the  grandson's  admin- 
istrator would  be  charged  with  the  sum  so  refunded  by  him. 

4.  Under  Rev.  Stat.,  chap.  3,  §  114,  making  an  administrator  chargeable 

with  10  per  cent,  interest  on  moneys  in  his  possession  as  assets  of  the 
estate  after  two  years  and  six  months  from  date  of  his  letters,  unless 
good  cause  is  shown  why  such  interest  should  not  be  taxed,  an  ad- 
ministrator was  properly  charged  with  10  per  cent,  interest  on 
moneys  in  his  possession,  where  he  had  refused  to  make  final  settle- 
ment of  his  account  until  compelled  to  do  so  by  a  citation  from 
the  Probate  Court,  though  four  and  one-half  years  had  elapsed  since 
he  became  administrator. 

5.  In  proceedings  to  settle  the  account  of  an  administrator,  it  was  sought 

to  charge  him  with  an  item  of  $3,500  which  he  had  refunded  to  the 
estate  of  his  intestate's  father.  The  County  Court  charged  the  ad- 
ministrator with  $1,750,  and  he  appealed.  Held,  that  it  was  not  neces- 
sary for  the  heirs  to  appeal  from  the  judgment  disallowing  the  other 
$1,750  as  a  charge,  but  they  could  assign  such  disallowance  as  a 
cross-error  in  the  administrator's  appeal. 

6.  Since  the  items  of  an  administrator's  account  are  separate,  advantage 

could  not  be  taken  of  the  disallowance  of  an  item  by  an  assignment 
of  cross-errors  in  an  appeal  by  the  administrator,  but  it  could  only 
be  raised  by  a  separate  appeal. 

7.  In  a  judicial  accounting  of  an  administrator,  it  was  proper  to  disallow 

charges  for  expenses  in  coming  from  and  returning  to  court  in  an- 
swer to  a  citation  issued  against  him  because  of  his  failure  to  settle- 
his  accounts,  since  such  expenses  were  tb^  result  of  his  own  aeglect 
of  duty. 
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8.  Where  the  costs  of  judicial  proceedings  to  settle  the  account  of  an 
administrator  resulted  from  the  misconduct  of  the  administrator  him- 
self, in  failing  to  settle  his  accounts,  it  was  proper  to  charge  them 
against  him  personally. 

Appeal  from  Appellate  Court,  Fourth  District. 

Judicial  accounting  by  W.  Scott  Marshall,  as  administrator  of 
the  estate  of  Edward  B.  Goodner,  deceased,  in  which  Marietta  E. 
Coleman  and  others  filed  exceptions.  From  a  judgment  of  the 
Appellate  Court  (89  111.  App.  41),  modifying  a  decree  of  the 
Circuit  Court  sustaining  the  exceptions,  plaintiff  appeals. 
Affirmed  in  part,  and  reversed  in  part. 

The  appellant,  W.  Scott  Marshall,  administrator  of  the  estate 
of  Edward  B.  Goodner,  deceased,  filed  on  January  5,  1897,  in 
the  County  Court  of  Marion  county,  his  final  report  as  admin- 
istrator, in  compliance  with  an  order  of  the  Probate  Court  made 
on  a  citation  issued  at  the  instance  of  the  appellee  Marietta  E. 
Coleman.  This  final  report  was  of  his  acts  and  doings  as  such 
administrator  from  August  24,  1892,  to  January  5,  1897,  and 
was  a  summary  of  former  reports  made  by  him  as  administrator 
—  the  first  report  having  been  filed  on  September  19,  1894,  and 
being  of  his  acts  and  doings  as  such  administrator  from  Decem- 
ber I,  1892,  to  September  14,  1894;  the  second  annual  report 
having  been  filed  on  February  26,  1895,  and  being  of  his  acts  and 
doings  as  administrator  from  September  14,  1894,  to  February 
25,  1895 ;  the  third  report  having  been  filed  on  September  2,  1895, 
and  being  of  his  acts  and  doings  as  such  administrator  from  the 
date  of  his  second  report  to  August  31,  1895;  the  fourth  annual 
report  having  been  filed  on  October  3,  1896,  and  being  of  his 
acts  and  doings  as  such  administrator  from  the  date  of  his  third 
report  to  October  3,  1896;  and  the  fifth  report  being  the  report  so 
as  aforesaid  made  on  January  5,  1897,  as  a  final  report  in  answer 
to  the  citation  issued  as  aforesaid.  Orders  were  entered  by  the 
County  Court  approving  the  first  four  reports  above  mentioned, 
at  or  about  the  respective  dates  at  which  they  were  filed.  Ex- 
ceptions were  filed  in  January,  1897,  to  certain  items  in  the  first, 
third,  and  fifth  reports  of  the  appellant  as  such  administrator,  by 
the  appellees,  as  heirs  of  the  intestate,  Edward  B.  Goodner,  de- 
ceased.   These  exceptions  charge  neglect,  fraud,  and  collusion  on 
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the  part  of  the  appellant,  as  administrator,  in  the  allowance  of 
the  claims  specified  in  said  items  as  being  unjust  and  ill^al 
claims ;  the  exceptions  charging  not  only  that  each  of  said  claims 
was  unjust,  illegal,  and  invalid,  but  that  it  was  barred  by  the 
statute  of  limitations  at  the  time  of  its  presentation  against  the 
estate,  and  that  said  claims  were  allowed  by  the  appellant,  as 
administrator,  without  honestly  interposing  legal  defenses 
thereto,  and  by  his  collusion. 

On  April  8,  1897,  after  hearing  had  and  testimony  heard,  the 
County  Court  entered  a  judgment  sustaining  the  exceptions  in 
part,  disallowing  the  sum  of  $1,560  paid  by  appellant  upon  the 
claim  of  Harriet  E.  Marshall,  and  ordering  appellant  to.  reform 
his  final  report  by  charging  himself  with  $1,560,  and  interest  for 
two  years  thereon  at  5  per  cent.,  from  February  i,  1893;  also, 
disallowing  the  amount  paid  or  refunded  by  appellant,  as  admin- 
istrator of  the  estate  of  Edward  B.  Goodner,  deceased,  to  wit, 
the  sum  of  $3,500  paid  to  James  E.  Marshall,  administrator  of 
the  estate  of  Edward  B.  Marshall,  deceased,  the  amount  so  re- 
funded having  been  the  one-half  of  an  alleged  advancement  of 
$7,000  claimed  by  appellant  to  have  been  made  by  the  said  Ed- 
ward B.  Marshall  in  his  lifetime  to  his  daughter  Melvina  Good- 
ner, since  deceased,  and  in  her  lifetime  the  wife  of  Dr.  Lyman  T. 
Goodner  (said  Melvina  Goodner  being  the  mother  of  the  de- 
ceased, Edward  B.  Goodner),  and  charging  appellant,  as  such 
administrator,  with  said  sum  of  $3,500,  and  interest  for  two  years 
at  5  per  cent. ;  also,  charging  appellant  with  $56  allowed  to  him 
on  his  claim  for  medical  services ;  also,  setting  aside  the  claim  of 
Charles  P.  Marshall  in  part,  and  charging  appellant,  as  admin- 
istrator, with  $168  thereof;  ordering  that  appellant,  the  ad- 
ministrator, be  allowed  $75-74  additional  fees,  and  disallowing 
his  claim  of  $53.23  (or  $52.27)  for  his  cash  outlay  (making  in 
all  the  sum  of  $5,954.72)  ;  and  directing  distribution  of  the  effects 
in  kind  as  noted  in  the  report. 

From  the  judgment  so  entered  by  the  County  Court  an  appeal 
was  taken  by  the  appellant,  W.  Scott  Marshall,  administrator,  to 
the  Circuit  Court  of  Marion  county.  On  April  28,  1897,  the 
final  report,  together  with  the  other  reports  of  the  appellant  as 
administrator,  and  the  exceptions  of  the  appellees  above  named, 
were  filed  in  the  Circuit  Court.    A  hearing  was  had  de  novo  in 
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the  Circuit  Court,  and  on  May  12,  1898,  a  decree  or  judgment 
was  entered  by  the  Circuit  Court  finding  that  the  exceptions  to 
the  final  report  of  the  appellant  as  administrator  were  in  the  main 
sustained  by  the  evidence,  and  should  be  allowed  as  therein  speci- 
fied; that  appellant  had,  by  negligence  and  collusion,  failed  to 
interpose  legal  and  statutory  defenses  in  the  allowance  of  claims 
against  the  estate,  and  had  failed,  without  sufficient  cause,  to 
make  final  settlement  of  said  estate  within  the  period  required  by 
statute  —  and  finding  that  appellant  should  be  charged  with  the 
following  claims,  or  parts  of  claims,  with^  proper  interest,  as  fol- 
lows: $1,560  of  the  claim  of  Harriet  E.  Marshall,  with  10  per 
cent,  interest  for  three  years  and  two  months  (a  total  of  $2,054) ; 
$168  of  the  claim  of  Charles  P.  Marshall,  with  10  per  cent,  in- 
terest for  three  years  and  two  months  (a  total  of  $221.20)  ;  $14.88 
of  the  claim  of  expense  of  administration;  $1,750  of  the  claim 
of  J.  E.  Marshall,  administrator  of  the  estate  of  E.  B.  Marshall, 
deceased,  with  10  per  cent,  interest  for  two  years,  seven  months, 
and  twenty-seven  days,  in  favor  of  the  plaintiff  Nellie  May  Good- 
ner  (a  total  of  $2,215.18).  And  thereupon  it  was  ordered  and 
decreed  therein  that  the  appellant,  as  administrator  of  the  estate 
of  Edward  B.  Goodner,  deceased,  should  be  charged  with  $26.24 
reported  by  him  as  on  hand  in  his  final  report,  and  that  his 
account  should  be  surcharged  with  the  items  last  above  named, 
and  that  the  said  appellant  should  reform  his  final  account,  as 
administrator  as  aforesaid,  in  the  manner  above  set  forth,  charg- 
ing himself  with  the  above-named  sums  of  $26.24,  $221.20,  $14.88, 
$2,054,  and  $2,215.18,  deducting  from  the  latter  amount  6  per 
cent,  commissions  on  $1,750,  leaving  $2,110.18,  and  making  the 
whole  amount  charged  against  appellant  $4,426.50.  The  decree 
or  judgment  directed  that,  of  this  amount,  he  should  pay  to 
Marietta  E.  Coleman  $1,158.16,  and  to  Nellie  May  Goodner 
$3,268.34.  It  was  also  therein  ordered  that  the  costs  of  the  pro- 
ceeding, including  the  costs  of  the  Probate  Court,  should  be  paid 
by  the  administrator  from  his  personal  funds.  Appellant  ex- 
cepted to  the  decree  and  all  its  findings,  and  prayed  an  appeal  to 
the  Appellate  Court.  Upon  appeal  to  the  Appellate  Court,  the 
Appellate  Court  rendered  a  judgment  as  follows,  to  wit:  That 
"the  decree  of  the  Circuit  Court  requiring  appellant  to  surcharge 
himself  with  $1,560  of  the  item  of  the  cktim  of  Harriet  E. 
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Marshall,  with  ten  per  cent,  interest,  is  affirmed ;  and  the  decree 
requiring  him  to  surcharge  himself  with  $14.88  of  appellant's 
daim  for  expenses  is  also  affirmed.  The  decree  requiring  appel- 
lant to  surcharge  himself  with  $168  of  the  claim  of  Charles  P. 
Marshall  is  reversed.  The  decree  requiring  appellant  to  sur- 
charge himself  with  $1,750,  and  ten  per  cent,  interest,  of  the 
$3,500  item,  and  that  Mrs.  Coleman  is  estopped  from  any  claim 
to  said  item,  is  affirmed.  The  decree  charging  appellant  with 
costs,  to  be  paid  out  of  his  private  funds,  is  affirmed.  Three- 
fourths  of  the  costs  in  this  [Appellate]  Court  will  be  taxed  to 
appellant,  and  one- fourth  to  appellees ;  and  the  cause  is  remanded 
to  the  Circuit  Court,  with  instructions  to  enter  a  decree  in  ac- 
cordance with  the  views  herein  expressed."  The  present  appeal 
is  prosecuted  from  the  judgment  so  as  above  entered  by  the 
Appellate  Court. 

Edward  B.  Marshall  was  a  physician  and  banker,  who  lived 
for  many  years  before  his  death  in  Centralia,  111.  He  died  in- 
testate at  that  place  on  April  17,  1890,  leaving  an  estate  of  more 
than  $124,000.  He  left,  him  surviving,  his  widow,  Harriet  E. 
Marshall,  and  four  sons,  to  wit:  W.  Scott  Marshall,  James  E. 
Marshall,  Xenophon  S.  Marshall,  and  Charles  P.  Marshall,  and 
two  grandchildren,  the  children  of  a  deceased  daughter,  Melvina 
E.  Goodner,  wife  of  Dr.  Lyman  T.  Goodner ;  said  grandchildren 
being  Marietta  E.  Goodner  (now  Marietta  E.  Coleman,  wife  of 
Carlton  M.  Coleman,  of  Colorado)  and  Edward  B.  Goodner. 
Mrs.  Melvina  E.  Goodner  died  before  her  father.  Dr.  E.  B.  Mar- 
shall, died,  and  left,  her  surviving,  her  husband.  Dr.  Lyman  T. 
Goodner,  and  two  children  —  the  said  Edward  B.  Goodner  and 
Marietta  E.  Goodner,  above  named.  Dr.  Lyman  T.  Goodner, 
after  the  death  of  his  wife,  Melvina  E.  Goodner,  and  on  August 
24,  1876,  married  one  Helen  L.  Chapman  (thereafter  Helen  L. 
Goodnpr).  Dr.  Lyman  T.  Goodner  in  his  lifetime  lived  at  Nash- 
ville, in  Washington  county,  111.  By  his  second  wife,  Helen  L. 
Goodner,  he  had  a  child,  to  wit,  the  appellee  Nellie  May  Goodner, 
born  on  August  2,  1878.  Dr.  Lyman  T.  Goodner  died  on  March 
20,  1880,  leaving  no  estate.  After  the  death  of  their  father, 
Lyman  T.  Goodner,  the  two  children,  Edward  B.  Goodner,  and 
Marietta  E.  Goodner,  ceased  to  live  with  their  stepmother,  Helen 
L.  Goodner,  at  Nashville,  and  went  to  Centralia,  to  live  with 
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their  grandfather,  Edward  B.  Marshall,  the  father  of  their  de- 
ceased mother.  There  is  some  testimony  going  to  show  that 
Marietta  E.  Goodner  went  to  live  with  her  grandfather  before 
his  death,  to  wit,  in  1878.  Marietta  E.  Goodner  from  1878  or 
1880,  and  Edward  B.  Goodner  from  1880  up  to  the  time  of  his 
grandfather's  death,  in  1890,  lived  with  their  grandfather  in 
Centralia.  The  two  grandchildren  were  brought  up  or  raised  by 
their  grandfather  in  his  family,  and  as  members  of  his  family. 
After  the  death  of  Dr.  Edward  B.  Marshall,  his  son  James  E. 
Marshall  was  appointed  administrator  of  his  estate.  Charles  P. 
Marshall  was  appointed  guardian  of  his  nephew  Edward  B* 
Goodner.  Edward  B.  Goodner  died  intestate  on  April  15,  1892, 
being  then  unmarried,  and  a  minor  a  little  over  nineteen  years  of 
age,  and  leaving  no  children,  but  leaving,  as  his  only  heirs-at-law, 
his  sister  of  the  whole  blood,  Marietta  E.  Goodner  (afterward 
Marietta  E.  Coleman),  one  of  the  appellees  herein,  and  his  sister 
of  the  half  blood,  Nellie  May  Goodner,  the  other  of  the  appellees 
herein.  On  August  24,  1892,  the  appellant,  W.  Scott  Marshall, 
the  uncle  of  Edward  B.  Goodner,  filed  a  petition  in  the  County 
Court  of  Marion  county  asking  that  he  be  appointed  administrator 
of  the  estate  of  his  nephew  Edward  B.  Goodner,  deceased,  and  in 
said  petition  stated  that  Edward  B.  Goodner  had  died  seized  and 
possessed  of  real  and  personal  property  consisting  solely  of  a 
distributive  share  in  the  estate  of  E.  B.  Marshall,  deceased,  and 
also  stating  that  said  Edward  B.  Goodner  left,  him  surviving,  his 
sister.  Marietta  E.  Goodner,  as  his  heir,  but  saying  nothing  about 
his  half-sister,  Nellie  May  Goodner.  The  appellant,  W.  Scott 
Marshall,  was,  in  accordance  with  the  prayer  of  his  petition,  ap- 
pointed administrator  of  the  estate  of  Edward  B.  Goodner,  de- 
ceased, on  August  24,  1892.  Xenophon  S.  Marshall,  one  of  the 
sons  of  Dr.  E.  B.  Marshall,  died  after  the  death  of  his  father, 
and  also  after  the  death  of  his  nephew  Edward  B.  Goodner,  to 
wit,  in  1893,  and  left,  him  surviving,  no  widow  or  child  or  chil- 
dren, or  the  descendants  of  anv  child  or  children.  No  adminis- 
tration  was  ever  taken  out  upon  his  estate.  Nellie  May  Goodner 
was  bom  August  2,  1878,  and  consequently  became  of  age  on 
August  2,  i8g6.  On  June  20,  1892,  three  months  before  the 
appellant  was  appointed  administrator  of  the  estate  of  Edward 
B.  Goodner,  deceased,  James  E.  Marshall,  then  cashier  of  the 
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bank  in  Centralia  of  which  his  brother,  the  appellant,  W.  Scott 
Marshall,  was  the  president,  made  out  a  claim  in  favor  of  his 
mother,  Mrs.  Harriet  E.  Marshall,  the  widow  of  Dr.  E.  B.  Mar- 
shall, against  the  estate  of  his  nephew  Edward  B.  Goodner  for 
$1,926.85,  consisting  of  two  items,  to  wit:  "  To  care  and  main- 
tenance from  April  17,  1880,  to  April  17,  1890,  of  Edward  B. 
Goodner,  520  weeks,  at  $3.00  per  week,  $1,560.00;  to  care  and 
maintenance  from  April  17,  1890,  to  February  2,  1892,  of  Ed- 
ward B.  Goodner,  91  weeks  and  five  days,  at  $4.00  per  week, 
$366.85."  This  claim,  as  appears  from  an  affidavit  thereto 
annexed,  was  sworn  to  by  Harriet  E.  Marshall  on  June  20,  1892^ 
before  her  son  James  E.  Marshall,  as  notary  public.  This  claim 
was  filed  against  the  estate  of  Edward  B.  Goodner  on  January  3, 
1893 ;  and  there  appears  among  the  papers  of  the  estate  the  fol- 
lowing document,  signed  by  W.  Scott  Marshall  as  administrator 
of  E.  B.  Goodner's  estate,  to  wit:  "And  now  comes  W.  Scott 
Marshall,  administrator  of  the  within-named  estate,  and  enters 
his  appearance,  and  waives  issuing  of  process  as  to  this  claim, 
without  objection  to  its  allowance."  The  claim  was  marked 
"  Allowed  "  by  the  appellant,  as  administrator.  On  January  3^ 
1893,  a  claim  for  $298  in  favor  of  Charles  P.  Marshall  against 
the  estate  of  his  deceased  nephew,  Edward  B.  Goodner,  was  filed 
in  said  County  Court,  consisting  of  five  items  dated  in  1886,  1887^ 
1888,  1889,  and  1890,  for  medical  services  claimed  to  have  been 
rendered  to  Edward  B.  Goodner,  deceased,  in  his  lifetime  and  in 
those  years.  This  claim  was  sworn  to,  as  appears  from  the  an- 
nexed affidavit,  by  Charles  P.  Marshall,  and  was  allowed  by  W* 
Scott  Marshall,  administrator.  After  the  death  of  her  g^nd- 
father,  Dr.  E.  B.  Marshall,  on  April  17,  1890,  the  appellee  Mari- 
etta E.  Coleman  (then  Marietta  E.  Goodner)  lived  in  the  family 
of  her  grandmother,  Harriet  E.  Marshall,  up  to  some  time  in  1895 
or  1894,  when  she  went  to  Colorado  on  account  of  her  health. 
She  went  to  Colorado  on  June  6,  1894,  and  lived  at  Monument, 
in  that  State.  While  there  she  married  Carlton  M.  Coleman,  who 
was  then  a  resident  of  Colorado. 

At  the  July  term,  1895,  of  the  County  Court  of  Marion  county,, 
and  about  July  i,  1895,  James  E.  Marshall,  as  administrator  of 
tlTe  estate  of  his  deceased  father,  Edward  B.  Marshall,  deceased, 
filed  a  petition  in  said  County  Court  stating  that  as  administrator 
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he  had  received  $124,787.25,  and  had  paid  out  for  funeral  ex- 
penses and  other  indebtedness  $12,764.28;  stating  the  names  of 
the  heirs  left  by  E.  B.  Marshall,  the  marriage  of  his  daughter 
Melvina  with  Lyman  T.  Goodner,  and  that  Edward  B.  Marshall 
made  large  advancements  in  money  and  other  property  for  the 
support  and  comfort  of  Melvina  E.  Goodner  and  her  husband, 
amounting  to  the  sum  of  $7,000;  also,  stating  the  death  of  Ed- 
ward B.  Goodner,  intestate,  **  leaving  no  widow,  child,  or  chil- 
dren, or  any  descendants  of  a  child  or  children,  but  leaving  Mari- 
etta E.  Coleman,  nee  Goodner,  his  only  sister,  and  no  brothers^ 
him  surviving ; "  also,  stating  the  appointment  of  appellant, 
W.  Scott  Marshall,  as  administrator  of  Edward  B.  Goodner's 
estate,  and  that  he  was  not  as  yet  able  to  make  final  report  and  be 
discharged.  This  petition  also  stated  that  James  E.  Marshall,  a& 
administrator  of  Edward  B.  Marshall's  estate,  from  time  to  time 
made  distribution  to  the  widow  and  heirs  of  his  father's  estate, 
and  in  so  distributing  had,  by  "  mistake  and  inadvertence,"  paid 
to  Marietta  E.  Coleman  (fonnerly  Goodner),  and  to  the  said 
Edward  B.  Goodner  before  his  death,  and  since  his  death  to  his 
administrator,  each  the  sum  of  $3,500  more  than  in  law  they  were 
entitled  to  out  of  the  assets  of  said  E.  B.  Marshall's  estate.  The 
petition  represented  that  Marietta  E.  Coleman  had  refunded  to 
the  petitioner  the  sum  of  $3,500  so  paid  to  her  by  mistake  and 
inadvertence,  but  that  W.  Scott  Marshall,  administrator  as  afore- 
said, refused  to  pay  back  and  refund  to  the  petitioner  the  said 
sum  of  $3,500  so  paid  to  Edward  B.  Goodner  and  to  his  admin- 
istrator; and  the  petition  prayed  for  an  order  requiring  and  di- 
recting the  appellant,  as  administrator  of  said  Edward  B.  Good- 
ner's  estate,  to  refund  and  pay  back  to  petitioner,  James  E. 
^larshall,  the  sum  of  $3,500  above  mentioned  out  of  the  assets 
received  by  him  from  petitioner.  With  this  petition  was  filed  a 
document  dated  June  25,  1895,  signed  by  Marietta  E.  Coleman, 
in  the  body  of  which  she  is  described  as  "  sole  heir-at-law  of  the 
estate  of  Edward  B.  Goodner,  deceased,"  and  thereby  consents 
that  the  said  W.  Scott  Marshall,  administrator  of  the  estate  of 
Edward  B.  Goodner,  should  pay  back  to  James  E.  Marshall,  as 
administrator  of  the  estate  of  Edward  B.  Marshall,  the  sum  of 
$3»500,  alleged  to  be  an  amount  paid  to  the  estate  of  Edward  B. 
Goodner  by  said  James  E.  Marshall,  as  administrator  of  the 
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•estate  of  Edward  B.  Marshall,  deceased,  through  inadvertence 
and  mistake.  A  document  dated  January  14,  1895,  was  drawn 
up  and  signed  in  Marion  county  by  Charles  P.  Marshall,  W. 
Scott  Marshall,  and  James  E.  Marshall,  and  was  then  fofwarded 
to  Colorado  to  Marietta  E.  Coleman,  who  signed  the  same  under 
the  signatures  of  her  three  uncles  on  or  about  January  25,  1895, 
and  returned  the  same  to  her  uncle  Charles  P.  Marshall,  at  Cen- 
tralia.  By  this  document,  dated  January  14,  1895,  the  signers 
thereof,  calling  themselves  the  only  surviving  heirs-at-law  of 
Edward  B.  Marshall,  deceased,  recognized  and  admitted  the  ad- 
vancement to  Melvina  E.  Goodner  and  to  her  husband,  Lyman 
T.  Goodner,  "  as  advancement  to  them,  and  that  the  same  was 
received  by  them  during  their  lives  as  advancement,  and  by  them 
was  acknowledged  and  received  from  year  to  year  from  May  i, 
1866,  up  to  October  i,  1878,  amounting  to  the  sum  of  $7,000.00, 
which  sum  was,  as  such  advancement,  understood  and  agreed 
should  be  deducted  from  the  distributive  share  of  said  Melvina 
E.  Goodner  out  of  the  estate  of  her  father,  E.  B.  Marshall,  at  his 
<leath,  and  the  distribution  of  his  estate  among  his  said  children 
and  grandchildren."  This  last-named  document  was  also  filed  in 
the  County  Court  of  Marion  county.  In  May  or  June,  1895, 
Marietta  E.  Coleman  and  her  husband,  Carlton  M.  Coleman, 
came  on  from  Colorado  to  Centralia  in  response  to  a  letter  writ- 
ten to  Mrs.  Coleman  by  her  uncle  Charles  P.  Marshall,  on  April 
30,  1895,  in  which  he  stated  to  her  that  the  heirs  to  the  real  estate 
of  E.  B.  Marshall,  deceased,  were  contemplating  a  partition  or 
division  of  the  same,  and  asking  her  whether  she  wished  to  settle 
the  matters  in  a  court  of  law,  or  to  make  an  offer  to  settle  her 
share  in  said  estate  for  cash,  and  closing  with  these  words :  "  We 
will  entertain  an  offer  of  sale  from  you,  if  made  within  fifteen 
days.*'  Upon  their  arrival  in  Centralia,  and  on  June  5,  1895, 
Mrs.  Coleman  and  her  husband  and  her  three  uncles,  James  E. 
^larshall,  W.  Scott  Marshall,  and  Charles  P.  Marshall,  signed  a 
certain  agreement,  reciting  that  she  and  her  husband  that  day 
sold,  by  three  quitclaim  deeds  of  that  date,  to  her  three  uncles,  all 
their  interest  in  the  real  estate  of  which  Edward  B.  Marshall 
died  seized,  for  $3,700.  It  is  also  stated  in  said  document,  dated 
June  5,  1895,  that  the  advancement  of  $7,000  above  mentioned 
was  made  by  E.  B.  Marshall  in  his  lifetime  to  his  daughter  Mel- 
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vina  E.  Goodner,  and  that  by  mistake  and  inadvertence  James  E. 
Marshall,  as  administrator  of  the  estate  of  Edward  B.  Marshall, 
deceased,  had  paid  to  Mrs.  Coleman  $3,500,  half  of  said  advance- 
ment, and  also  had  paid  by  inadvertence  and  mistake  the  other 
half  thereof  to  W.  Scott  Marshall,  the  administrator  of  the  estate 
of  Edward,  B.  Goodner,  deceased,  being  $3,500;  and  the  agree- 
ment recites  that  the  refunding  of  said  advancement  is  to  be  a 
part  of  the  consideration  of  the  purchase  of  said  real  estate,  and 
states  the  manner  in  which  it  is  to  be  refunded.  The  agreement 
also  contains  certain  provisions  as  to  what  is  to  be  done  in  case 
any  contest  shall  arise  over  the  validity  of  said  advancement.  On 
July  I,  1895,  in  the  matter  of  the  estate  of  E.  B.  Goodner,  de- 
ceased, an  order  was  entered  reciting  as  follows :  "  Comes  J.  E. 
Marshall,  administrator  of  the  estate  of  E.  B.  Marshall,  deceased, 
♦  *  *  and  files  his  petition  praying  for  an  order  on  W.  Scott 
Marshall,  administrator  aforesaid,  to  refund  to  the  petitioner  the 
sum  of  $3,500,  heretofore  distributed  and  paid  over  to  him  for 
the  benefit  of  the  heirs  of  E.  B.  Goodner,  deceased ;  and  the  court, 
being  now  sufficiently  advised  in  the  premises,  orders  that  the 
prayer  of  the  petitioner  be  granted."  Said  sum  of  $3,500  was 
accordingly  paid  over  by  the  appellant,  as  administrator,  to  his 
brother  James  E.  Marshall,  as  administrator,  in  accordance  with 
said  order. 

W.  F.  Bundy,  for  appellant. 

G.  A.  Hoff  and  Alomo  Hoff,  for  appellee  Marietta  E.  Coleman. 

Chas,  T.  Moore,  for  appellee  Nellie  M.  Goodner. 

Magruder,  J.  (after  stating  the  facts). —  i.  The  appellees  in 
this  case  attack  certain  items  in  the  final  report  of  appellant  as 
administrator  of  the  estate  of  their  deceased  brother,  Edward  B. 
Goodner.  These  items  represent  moneys  paid  out  by  the  appel- 
lant, as  such  administrator,  upon  certain  claims  filed  against  the 
estate.  It  is  charged  that  these  claims  were  improperly  allowed 
by  the  appellant  as  such  administrator,  and  that  he  was  guilty  of 
fraud  and  collusion  in  so  allowing  the  same,  and  neglected  his 
•duty  in  not  presenting  proper  defenses  thereto.     The  two  main 
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items  contested  by  the  appellees  are  $1,560,  with  interest  thereon, 
paid  upon  a  claim  filed  by  Harriet  E.  Marshall,  mother  of  appel- 
lant, and  grandmother  of  appellee  Marietta  £.  Coleman,  and 
$3i5oo  refunded  by  the  appellant  out  of  the  moneys  of  the  estate 
of  Edward  B.  Goodner,  deceased,  to  appellant's  brother  James 
E.  Marshall,  administrator  of  the  estate  of  Edward  B.  Marshall, 
deceased,  father  of  appellant,  and  grandfather  of  appellee  Mari- 
etta E.  Coleman,  being  the  half  of  an  advancement  of  $7,000 
alleged  to  have  been  made  by  Edward  B.  Marshall,  deceased,  in 
his  lifetime,  to  his  daughter  Melvina  E.  Goodner  and  her  hus- 
band, Lyman  T.  Goodner,  sister  and  brother-in-law  of  the  appel- 
lant, and  mother  and  father  of  the  appellee  Marietta  E.  Coleman. 
The  contest  here  is  not  between  the  holders  of  these  claims,  or  of 
the  judgments  entered  by  the  County  Court  allowing  these  claims, 
on  the  one  side,  and  the  administrator  of  the  estate  of  Edward  B. 
Goodner,  deceased,  on  the  other.  The  contest  here  arises  out  of 
exceptions  made  to  the  final  report  of  the  appellant,  as  adminis- 
trator, by  the  appellees,  as  heirs  of  the  estate  of  Edward  B.  Good- 
ner, deceased.  The  claims  objected  to  were  allowed  by  the  County 
Court  originally,  and  it  is  claimed  by  the  appellant  that,  having 
been  allowed,  they  were  judgments  entered  in  regular  form,  and 
cannot  be  attacked  in  the  County  Court  through  exceptions  to  the 
final  report  made  to  that  court.  When  the  exceptions  were  filed 
by  appellees,  the  estate  had  not  been  closed,  and  the  administrator 
presented  his  final  report  in  answer  to  a  citation  requiring  him 
to  do  so.  This  final  report  recapitulated  the  items  in  four  reports 
previously  made  by  him  to  the  court.  The  whole  matter  was 
within  the  control  of  the  County  Court,  and,  upon  exceptions  to 
the  final  report,  the  items  in  the  former  reports  were  subject  to 
review  and  correction  by  the  County  Court.  The  general  rule,  as 
announced  in  the  text-books,  is  that  "  a  partial  or  annual  account 
is  only  a  judgment  de  bene  esse,  often  rendered  ex  parte,  and  only 
prima  facie  correct.  On  final  settlement  it  may  be  opened  to  cor- 
rect errors  due  to  fraud  or  mistake,  although  the  error  was  not 
excepted  to  or  appealed  from  when  the  partial  account  was  ren- 
dered." (7  Am.  &  Eng.  Encyc.  of  Law  [ist  ed.],  442-446.)  The 
allowance  of  a  claim  by  the  County  Court  is  not  conclusive  against 
the  heir  excepting  to  the  administrator's  final  report,  when  such 
allowance  is  subject  to  impeachment  for  fraud  or  collusion  in  a 
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court  of  equity.  (In  re  Corrington,  124  111.  363,  16  N.  E.  252; 
Ward  V.  Durham,  134  111.  195,  25  N.  E.  745 ;  Shepard  v.  Speer, 
140  111.  238,  29  N.  E.  718;  Schlink  v.  Maxton,  153  111.  447,  38 
N.  E.  1063.)  A  judgment  allowing  a  claim  against  the  estate  of  a 
deceased  person  is  only  conclusive  against  the  heir-at-law  or 
devisee,  in  respect  to  personal  estate,  where  there  has  been  no 
fraud  or  collusion  in  the  rendition  of  such  judgment.  (Ward  v. 
Durham,  supra.)  The  heir  always  has  a  standing  in  court  to 
institute  a  proceeding  to  set  aside  the  allowance  of  a  claim  by  the 
Probate  Court  through  fraud,  and  the  County  Court,  in  the  settle- 
ment of  estates  of  deceased  persons,  exercises  an  equitable  juris- 
diction. (Schlink  V.  Maxton,  supra,  and  cases  there  cited.) 
In  Bliss  V.  Seaman  ( 165  111.  422,  46  N.  E.  279)  the  facts  showed 
that  the  appellees  there  introduced  in  evidence  the  several  reports 
and  accounts  of  an  executor,  which  had  been  approved  by  the 
Probate  Court,  and  then  introduced  testimony  for  the  purpose  of 
contradicting  and  surcharging  said  reports  and  accounts;  and  it 
was  there  contended  that  the  adjudications  of  the  Probate  Court, 
and  orders  made  by  it  approving  the  different  reports  and  partial 
settlements,  were  final  and  conclusive  judgments,  and  not  subject 
to  collateral  attack,  and  that  said  reports  and  accounts  could  not 
be  impeached  in  the  manner  in  which  the  reports  and  accounts 
of  appellant  are  sought  to  be  impeached  by  the  exceptions  filed 
in  the  case  at  bar  to  the  final  report  of  appellant  as  administrator ; 
and  this  court  there  said  (p.  428,  165  III,  p.  281,  46  N.  E.)  : 
"  The  statute  (§  112,  chap.  3,  Rev.  Stat.)  makes  provision  that  all 
executors  and  administrators  shall,  every  year,  exhibit  accounts 
of  their  administration,  but  that  no  final  settlement  shall  be  made 
and  approved  by  the  court  unless  the  heirs  of  the  decedent  have 
been  notified  thereof.  A  partial  or  annual  account  of  an  execu- 
tor or  administrator  is  usually  an  ex  parte  proceeding,  and  is 
only  a  judgment  de  bene  esse,  and  only  prima  facie  correct,  and, 
although  not  excepted  to  or  appealed  from,  is  open  to  subsequent 
correction  or  challenge."  We  are  accordingly  of  the  opinion 
that  as  the  estate  of  the  deceased  Edward  B.  Goodner  was  not 
closed,  the  County  Court  of  Marion  county  had  a  right,  when 
appellant's  final  report  was  presented  for  approval,  to  hear  testi- 
mony for  the  purpose  of  contradicting  and  surcharging  his  for- 
mer reports  and  accounts  as  administrator,  and  to  surcharge  and 
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correct  the  same  if  the  testimony  so  introduced  justified  such 
action.  (Millard  v.  Harris,  119  111.  185,  10  N.  E.  387;  Long  v. 
Thompson,  60  111.  2y;  Curts  v.  Brooks,  71  id.  125.) 

2.  The  amount  of  the  claim  of  Harriet  E.  Marshall,  mother 
of  appellant,  and  grandmother  of  appellee  Marietta  E.  Coleman, 
which  was  allowed  against  the  estate  of  Edward  B.  Goodner,  de- 
ceased, was  $1,926.85.  As  t6  $366.85  of  this  amount  there  seems 
to  be  no  dispute.  The  contention  is  as  to  $1,560  of  the  claim,  re- 
cited on  its  face  to  be  for  "  care  and  maintenance  from  April  17, 
1880,  to  April  17,  1890,  of  Edward  B.  Goodner,  520  weeks,  at 
$3.00  per  week."  In  regard  to  this  claim  the  Appellate  Court  say 
in  their  opinion :  "  That  the  claim  was  conceived  in  fraud,  and  that 
appellant  knew  it  and  assisted  in  carrying  out  the  scheme,  the 
•evidence  leaves  little  doubt  in  our  minds."  The  same  conclusion 
in  regard  to  the  claim  thus  announced  by  the  Appellate  Court 
was  reached  by  the  County  Court  and  the  Circuit  Court.  After 
a  careful  examination  of  the  record,  we  concur  in  what  is  thus 
:said  by  the  Appellate  Court.  This  claim  of  $1,560  was  made  out 
ty  James  E.  Marshall  on  June  20,  1892  —  three  months  before 
any  administrator  was  appointed  upon  the  estate  of  his  nephew, 
Edward  B.  Goodner.  The  evidence  shows  that,  after  James  E. 
Marshall  made  out  this  claim,  he  presented  it  to  his  mother  and 
obtained  her  oath  to  its  correctness.  It  was  made  out  two  years 
after  the  death  of  Edward  B.  Marshall.  The  appellee  Marietta 
E.  Coleman  was  present  when  the  claim  was  presented  to  her 
grandmother  by  her  uncle  James  E.  Marshall.  James  E.  Mar- 
shall figured  up  how  much  his  nephew's  board  would  be  for 
about  thirteen  years,  and,  when  appellee  Marietta  E.  Coleman 
expressed  her  surprise,  and  asked  whether  her  grandmother  was 
going  to  charge  her  brother's  estate  for  his  board,  James  E.  Mar- 
shall answered :  "  No ;  this  will  be  figured  up,  and  your  grandma 
will  sign  a  receipt,  which  will  be  all  right  to  make  it  look  as 
though  she  received  the  money.  It  will  be  taken  out  of  your 
mother's  estate,  to  protect  your  interest  from  this  little  half- 
sister."  When  James  E.  Marshall  left,  Mrs.  Harriet  E.  Marshall 
said  to  her  granddaughter  that  she  did  not  understand  these 
things,  and  that  she  might  be  signing  her  rights  away.  The  tes- 
timony shows  clearly  that  Harriet  E.  Marshall  herself  had  her 
doubts  about  the  justness  and  correctness  of  presenting  any  such 
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claim.  The  appellee  Nellie  May  Goodner  was  bom  in  1878  — 
the  year  when  Marietta  E.  Goodner  went  to  live  with  her  grand- 
father at  Centralia.  Her  half-sister,  Nellie  May  Goodner,  re- 
mained with  the  mother  of  the  latter,  Mrs.  Helen  L.  Goodner, 
who  was  the  stepmother  of  appellee  Marietta.  The  half-sister 
lived  in  Nashville,  in  Washington  county,  while  Marietta  lived 
with  her  grandfather  in  Centralia,  and  it  is  evident  from  the  tes- 
timony that  Marietta  had  not  seen  much  of  her  stepmother  or 
half-sister  for  many  years  when  the  matter  of  thrs  claim  came  up. 
She  was  made  to  believe  by  her  uncles  that  her  half-sister  was 
intending  to  make  a  claim  upon  her  deceased  brother's  estate 
which  was  unjust  and  not  warranted  by  the  law.  She  was  ignor- 
ant of  the  law,  and  the  fact  that  her  half-sister  was  as  much  an 
heir  of  her  deceased  brother  as  she  herself  was,  was  concealed 
from  her.  The  uncles  of  Marietta,  who  was  then  young  and 
inexperienced,  inspired  her  with  the  fear  that  her  half-sister  was 
intending  to  take  more  of  her  deceased  brother's  estate  xthan  was 
just,  and  this  fear  was  worked  upon  to  keep  her  from  making  any 
opposition  to  the  claim  presented  against  the  estate  of  her  brother 
in  the  name  of  her  grandmother.  The  object  of  making  out  and 
presenting  that  claim  was  to  reduce  as  much  as  possible  the  inter- 
est in  Edward  B.  Goodner's  estate  which  would  go  to  his  half- 
sister,  the  appellee  Nellie  May  Goodner.  As  is  said  by  the  Appel- 
late Court  in  their  opinion  in  deciding  this  case :  James  E.  Mar- 
shall intended  **  to  deplete  the  estate  of  his  dead  nephew  by  turn- 
ing as  much  of  it  as  possible  back  into  the  Marshall  family,  and 
this  purpose  will  be  more  clearly  seen  from  the  claimed  '  advance- 
ment '  hereinafter  referred  to."  After  the  claim  was  made  out 
and  sworn  to,  the  appellant,  W.  Scott  Marshall,  filed  a  petition 
asking  the  County  Court  to  appoint  himself  administrator  of  the 
estate  of  Edward  B.  Goodner,  deceased.  Shortly  after  his  ap- 
pointment as  such  administrator  this  claim  was  presented  in  the 
County  Court,  and  the  appellant,  as  administrator,  made  no  de- 
fense against  it,  but  entered  his  appearance,  and  waived  the  issu- 
ance of  process,  and  allowed  it  without  objection.  He  himself 
knew  the  character  of  the  claim,  and  the  object  of  its  presenta- 
tion, because  the  evidence  shows  that  the  appellee  Marietta  E. 
Coleman  asked  him  about  the  claim,  and  he  told  her  that  it  was 
for  her  protection.      He  thus  made  the  same  statement  to  her 
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which  was  made  to  her  by  her  uncle,  James  E.  Marshall;  and 
whether  the  statements  made  by  James  E.  Marshall  to  appellee 
Marietta  in  the  presence  of  her  grandmother  were  competent  or 
not,  in  view  of  the  absence  at  that  time  of  the  appellant,  it  is 
proven  that  the  matter  of  this  claim  was  talked  of  with  James 
E.  Marshall  afterward  in  the  presence  of  the  appellant.  As  he 
made  the  same  statements  in  regard  to  it  which  his  brother  James 
E.  Marshall  had  made,  the  admission  of  the  testimony  objected 
to  could  have  done  him  no  injury. 

Where  items  in  the  account  of  an  administrator  or  guardian 
which  are  apparently  regular  upon  their  face  are  allowed,  there 
is  a  prima  facie  presumption  in  favor  of  their  regularity;  but, 
"  if  it  appears  from  the  face  of  the  account  that  items  were 
improperly  allowed,  no  such  presumption  will  sustain  them." 
{Bond  V.  Lockwood,  33  111.  212.)  Inasmuch  as  the  items  in  this 
claim  were  for  care  and  maintenance  from  April  17,  1880,  to 
April  17,  1890,  and  the  claim  was  not  presented  until  January  3, 
1893,  against  the  estate  of  Edward  B.  Goodner,  it  is  manifest 
that  nearly  all  of  the  items  in  the  claim  had  been  barred  by  the 
statute  of  limitations  when  the  claim  was  presented.  It  is  true 
that  in  the  County  Court  there  are  no  pleadings,  and  the  statute 
of  limitations  need  not  be  set  up  in  writing;  but  the  statute  of 
limitations  was  applicable  without  being  specially  pleaded,  and 
the  defense  of  the  statute  of  limitations  should  have  been  inter- 
posed by  the  appellant.  In  Bromzvell  v.  BromwelVs  Estate  (139 
111.  424,  28  N.  E.  1057)  we  said  (p.  427,  139  111.,  p.  1058,  28 
N.  E.)  :  **  If  these  transactions  were  in  fact  loans  of  money, 
they  created  an  indebtedness  which  was  evidenced  by  no  writing, 
and  which  was  therefore  subject  to  the  limitation  of  five  years. 
No  evidence  was  offered  tending  to  take  the  case  out  of  the 
statute,  or  to  bring  it  within  any  of  the  exceptions  therein  con- 
tained, and  the  plaintiff's  claim  must  therefore  be  held  to  have 
been  barred  by  limitation  nearly  five  years  before  it  was  filed  in 
the  Probate  Court.  No  formal  pleadings  being  required  in  the  Pro- 
bate Court,  the  statute  of  limitations  applied,  without  being  spe- 
cially pleaded,  and  under  the  evidence  in  the  record  there  can  be  no 
question  that  it  constitutes  a  complete  bar  to  said  claim."  Some 
authorities  hold  that  an  administrator  is  not  obliged  to  plead  the 
general  statute  of  limitations  in  actions  on  claims  against  the 
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estate,  and  others  hold  that  it  is  the  duty  of  the  personal  repre- 
sentative to  interpose  the  bar  of  the  statute  on  every  claim  not 
properly  asserted  within  the  statutory  period.  ( 1 1  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  919;  2  Woerner  Admn.  [2d  ed.],  §  401.) 
The  tendencv  of  the  decisions  in  this  State  has  been  in  favor  of 
the  position  that  the  statute  should  be  insisted  upon  by  the  admin- 
istrator against  claims  which  are  barred  by  its  terms.  (McCoy 
V.  Morrow,  18  111.  519;  Langworfhy's  Heirs  v.  Baker,  23  id.  430; 
Stillman  v.  Young,  16  id.  318;  Bromwell  v.  Schubert,  40  111. 
App.  330.)  Where  an  administrator,  through  bad  faith  or  by 
failure  to  exercise  reasonable  diligence,  diminishes  the  funds  in 
his  hands  for  distribution,  he  should  be  required  to  account,  and 
can  be  compelled  to  render  a  just  and  true  accounting  by  the 
Probate  Court  in  the  exercise  of  its  equitable  jurisdiction. 
{In  re  Corrington,  124  111.  363,  16  N.  EJ.  252;  Whitney  v.  Fed- 
dicord,  63  111.  249.)  But,  even  where  it  is  held  that  an  admin- 
istrator is  not  obliged  to  plead  the  general  statute  of  limitations 
in  actions  on  claims  against  the  estate,  he  is  only  justified  in  not 
pleading  the  statute  when  the  claim  is  "  otherwise  justly  due  " 
or  "  otherwise  well  founded."  (11  Am.  &  Eng.  Encyc.  of  Law 
[2d  ed.],  919;  2  Woerner  Admn.  [2d  ed.],  §  401.)  As  it  is 
clear  from  what  has  already  been  said  that  the  claim  now  under 
consideration  was  not  justly  due  or  well  founded,  it  was  the  duty 
of  appellant  to  interpose  that  statute  as  a  defense.  The  claim 
is  for  care  and  maintenance  of  a  grandson,  Edward  B.  Goodner, 
for  ten  years,  by  a  grandmother,  Harriet  E.  Marshall.  During 
the  ten  years  in  question  Edward  B.  Marshall,  the  husband  of 
Harriet  E.  Marshall,  was  alive,  and  was  the  head  of  the  family. 
If  any  claim  for  care  and  maintenance  existed,  it  was  not  in 
favor  of  Harriet  E.  Marshall,  but  in  favor  of  the  estate  of 
Edward  B.  Marshall,  deceased.  During  the  years  in  question 
Edward  B.  Goodner  was  a  member  of  the  family  of  his  grand- 
father, and  the  care  and  maintenance  which  were  extended  to 
him  by  his  grandfather  are  presumed  to  have  been  so  extended 
gratuitously,  in  the  absence  of  evidence  as  to  any  arrangement 
that  they  were  to  be  paid  for.  (Heffron  v.  Brown,  155  111.  322, 
40  N.  E.  583;  Switzer  v.  Kee,  146  111.  577,  35  N.  E.  160;  Miller 
V.  Miller,  16  111.  296;  Faloon  v.  Mclntyre,  118  id.  292,  8  N.  E. 
315;  Brush  V.  Blanchard,  18  111.  46;  Collar  v.  Patterson,  137  id. 
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403,  27  N.  E.  604.)  No  evidence  appears  in  this  record  to  rebut 
the  presumption  that  the  care  and  maintenance  referred  to  in 
this  bill  were  furnished  to  the  deceased  Edward  B.  Goodner  by 
his  grandfather  gratuitously.  There  is  nothing  to  show  that  it 
was  ever  the  intention  of  the  grandfather  to  charge  his  grandson 
with  the  support  which  he  gave  him.  No  entry  of  any  charge 
was  made  in  his  books.  The  facts  in  regard  to  the  relations  of 
these  parties  were  not  presented  to  the  County  Court,  and  no 
defense  was  made  to  the  claim  by  the  administrator  upon  the 
grounds  here  suggested.  In  this  respect  there  was  a  gross  neg- 
lect of  his  duty  a§  administrator  by  the  appellant.  As  adminis- 
trator, he  was  charged  with  a  trust  and  with  the  duty  of  protect- 
ing the  estate  against  unjust  claims.  We  are  of  the  opinion  that 
the  action  of  the  lower  courts  in  charging  appellant  with  the 
above  amount  so  paid  out  upon  this  claim,  and  interest  thereon^ 
was  correct. 

3.  The  next  contention  is  in  reference  to  the  advancement 
which  is  alleged  to  have  been  made  by  Edward  B.  Marshall,  in 
his  lifetime,  to  his  daughter  Melvina  E.  Goodner  and  her  hus- 
band, Lyman  T.  Goodner.  ,  This  matter  of  the  advancement  was 
not  broached  or  put  into  tangible  shape  until  several  years  after 
the  death  of  both  Edward  B.  Marshall  and  Edward  B.  Goodner. 
Appellant  says  that  Edward  B.  Marshall  advanced  $7,000  to  his 
daughter  Melvina  E.  Goodner  and  her  husband  during  his  life- 
time, in  various  sums,  from  time  to  time,  during  the  period  from 
May  I,  1866,  to  October  i,  1878.  There  is  no  written  evidence 
that  any  such  advancement  was  made  or  intended  by  the  de- 
ceased, Edward  B.  Marshall.  James  E.  Marshall  paid  to  the 
appellee  Marietta  E.  Coleman  and  to  the  estate  of  Edward  B. 
Goodner,  deceased,  their  distributive  share  in  the  estate  of  their 
grandfather  without  making  any  deduction  for  such  advance- 
ment. He  therefore  could  not  have  known  of  it  when  he  paid 
over  such  distributive  share,  although  it  is  claimed  by  appellant 
that  it  was  a  matter  of  **  family  knowledge."  James  E.  Marshall 
presented  a  petition  to  the  County  Court  saying  that  he  had  paid 
over  the  amount  of  such  advancement,  to  wit :  $7,000,  to  the  two 
grandchildren  of  Edward  B.  Marshall,  by  *'  mistake  and  inad- 
vertence ;"  and  the  County  Court  was  requested  to  enter  an  order, 
and  did  enter  an  order,  directing  the  appellant,  as  administrator 
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of  Edward  B.  Goodner's  estate,  to  pay  back  $3,500  —  the  one- 
half  of  the  alleged  advancement.  If  there  was  no  advancement, 
then  the  refunding  of  this  $3,500  by  the  appellant  to  James  E. 
Marshall,  administrator  of  Edward  B.  Marshall's  estate,  was 
wrong. 

Section  7,  chap.  39,  Rev.  Stat.,  in  regard  to  **  Descent,"  provides 
as  follows :  "  No  gift  or  grant  shall  be  deemed  to  have  been 
made  in  advancement  unless  so  expressed  in  writing  or  charged 
in  writing,  by  the  intestate,  as  an  advancement,  or  acknowledged 
in  writing  by  the  child  or  other  descendant."  (2  Starr  &  C.  Annot. 
Stat.  [2d  ed.]  1432.)  In  view  of  this  statute,  this  court  has 
held  in  several  cases  that  an  advancement  which  is  not  evidenced 
in  the  manner  required  by  the  statute  is,  in  legal  effect,  no  ad- 
vancement at  all,  however  clear  it  may  appear  that  it  was  so 
intended.  (Long  v.  Long,  118  111.  638,  9  N.  E.  247;  Bartmess 
v.  Fuller,  170  111.  193,  48  N.  E.  452;  WUkinson  v.  Thomas,  128 
111.  363,  21  N.  E.  596.)  In  Wilkinson  v.  Thomas  {supra)  we 
held  that  parol  statements  and  oral  declarations  are  insufficient 
to  establish  an  advancement.  When  the  order  was  made  by  the 
County  Court  allowing  the  $3,500  in  question  to  be  refunded, 
no  evidence  was  produced  before  that  court  to  sustain  the  claimed 
advancement.  Indeed,  the  county  judge  himself  testifies  in  this 
case  that  no  evidence  was  offered  in  favor  of  the  claims  of  Harriet 
E.  Marshall,  Charles  P.  Marshall,  or  W.  Scott  Marshall  against 
Edward  B.  Goodner's  estate,  except  that  shown  by  the  claims 
themselves,  and  that  no  evidence  was  offered  in  favor  of  the 
refunding  of  the  $3,500  mentioned  in  the  petition  of  J.  E.  Mar- 
shall, other  than  the  petition  itself,  as  shown  among  the  files  in 
the  case.  But,  upon  the  hearing  upon  the  exceptions  filed  to  the 
final  report  of  appellant,  he  makes  a  statement  in  regard  to  this 
advancement,  and  his  statement  is  the  only  evidence  upon  the 
subject.  It  is  to  be  noted  that  the  appellant  is  in  this  matter  an 
interested  witness,  testifying  against  the  heirs  and  estate  of  his 
deceased  nephew,  Edward  B.  Goodner,  because,  when  the  amount 
of  the  advancement  is  returned  to  the  estate  of  Edward  B.  Mar- 
shall, deceased,  a  distributive  portion  thereof,  amounting,  with 
the  inherited  interest  of  the  deceased,  Xenophon  S.  Marshall,  to 
the  sum  of  $1,600,  or  thereabout,  goes  to  the  appellant,  as  a  son 
and  heir  of  E.  B.  Marshall. 
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Appellant  says  that  he  and  his  father,  E.  B.  Marshall,  were 
partners  in  the  banking  business  at  Centralia,  and  in  such  busi- 
ness used  a  ledger  which  was  opened  in  1873  J  ^hat  his  father,  E. 
B.  Marshall,  carried  some  individual  accounts  in  this  partnership 
ledger;  that,  not  earlier  than  1873  or  later  than  1875,  E.  B.  Mar- 
shall showed  appellant  an  account  on  the  ledger  against  Lyman 
T.  Goodner  and  wife,  headed,  "  To  Advancement  Charged."  He 
says  that  E.  B.  Marshall  footed  up  the  account  and  it  amounted 
to  $7,600 ;  that  after  the  death  of  E.  B.  Marshall  his  administra- 
tor made  a  search  for  the  book  and  it  could  not  be  found ;  that  in 
1892,  two  years  after  the  death  of  E.  B.  Marshall,  this  book  was 
found  in  a  woodshed,  with  the  leaf  which  is  alleged  to  have  con- 
tained the  advancement  torn  out.  Appellant  swears  that  he  did 
not  tear  the  leaf  out,  and  James  E.  Marshall  swears  that  he  did 
not  tear  it  out.  The  index  to  the  ledger,  under  the  letter  "  G," 
was  offered  in  evidence  by  appellant,  and  it  showed,  "  L.  T. 
Goodner."  The  index  would  seem  to  point  to  an  account  in  the 
ledger  against  L.  T.  Goodner,  and  not  against  Melvina  E.  Good- 
ner. In  their  opinion  deciding  this  case,  the  Appellate  Court  say : 
"  We  are  not  satisfied  that  the  advancement  was  established  by 
legal  evidence,  either  as  to  its  origin,  or  its  continuance,  if  so 
established."  We  agree  with  this  conclusion  of  the  Appellate 
Court.  In  the  first  place,  the  document  dated  January  14,  1895, 
being  the  first  paper  which  appears  in  this  record  in  regard  to  the 
advancement,  describes  the  moneys  advanced  as  having  been 
"  received  from  year  to  year  from  May  i,  1866,  up  to  October  i, 
1878,  amounting  to  the  sum  of  $7,000."  That  is  to  say,  Edward 
B.  Marshall  is  represented  as  having  made  advancements  to  his 
daughter  Melvina  during  a  period  of  more  than  two  years  after 
her  death.  The  evidence  does  not  show  the  exact  date  of  the 
death  of  Melvina  E.  Goodner,  the  first  wife  of  Dr.  Lyman  T. 
Goodner,  but  it  does  show  that  Dr.  Lyman  T.  Goodner  married 
his  second  wife  on  August  24,  1876.  He  could  not  therefore 
have  made  advancements  to  his  daughter  Melvina  E.  Goodner  as 
late  as  October  i,  1878,  when  the  account  in  regard  to  the  ad- 
vancements is  stated  to  have  ended.  Appellant  says  that  the 
amount  of  the  advancements,  as  shown  by  the  ledger,  was  $7,600, 
and  yet  the  amount  claimed  was  only  $7,000.  The  ledger  referred 
to  was  appellant's  own  book,  because  he  states  that  ft  was  a  book 
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belonging  to  the  partnership  between  himself  and  his  father. 
He  cannot  make  evidence  for  himself  by  entries  in  his  own  books. 
It  appears  that  this  book  was  brought  to  the  bank,  of  which  the 
appellant  was  president,  and  of  which  his  brother  James  E.  Mar- 
shall was  cashier,  after  the  death  of  his  father.  It  is  said  that 
the  leaf  on  which  the  advancement  charges  were  made  was  torn 
out  of  the  book.  As  it  is  denied  that  such  mutilation  was  made 
by  either  appellant  or  his  brother  James  E.  Marshall,  the  pre- 
sumption is  that  the  leaf,  if  any  leaf  in  the  book  contained 
advancement  charges,  was  torn  out  by  the  deceased,  Edward  B. 
Marshall,  himself.  The  ledger  was  found  in  his  woodshed  upon 
his  homestead  premises,  as  we  understand  the  evidence.  It  must 
therefore  have  been  in  his  own  possession  at  the  time  of  his  death. 
Where  a  .will  is  found  in  a  mutilated  condition  in  the  possession 
of  a  testator  after  the  latter's  death,  and  there  is  no  evidence  to 
fix  the  spoliation  on  any  other  person,  the  court  will  presume 
that  it  was  done  by  the  testator  with  the  intention  of  canceling 
the  will.  (Moore  v.  Moore,  i  Phillim.  Ecc.  375 ;  Loxley  v.  Jack- 
son, 3  id.  126;  Wilson  v.  Wilson,  id.  552;  Davis  v.  Davis,  2 
Adams  Ecc.  223;  Taylor  v.  Pegram,  151  111.  106,  37  N.  E.  837; 
Boyle  V.  Boyle,  158  111.  228,  42  N.  E.  140.)  There  is  nothing 
in  the  record  to  rebut  the  presumption  that,  if  any  leaf  containing 
advancement  charges  was  torn  out  of  this  ledger,  it  was  done  by 
the  deceased,  Edward  B.  Marshall,  himself,  anima  cancellandi. 
There  is  no  evidence  in  the  record  to  show  that  this  $7,000  was 
ever  paid  to  Melvina  E.  Goodner  or  her  husband.  It  does  not 
appear  when  the  entries  in  the  ledger  were  made,  nor  whether 
or  not  there  were  original  entries  in  any  journal  before  they  were 
posted  in  the  ledger,  and,  if  so,  when  such  entries  were  made  in 
the  journal.  The  appellant  does  not  attempt  to  prove  the  con- 
tents of  the  leaf  which,  as  he  alleges,  was  torn  out  of  the  book, 
and  which,  as  he  further  alleges,  contained  the  items  of  advance- 
ment. It  does  no  good  to  prove  the  loss  of  a  written  instrument 
unless  secondary  evidence  is  introduced  of  its  contents.  (Hansen 
v.  Insurance  Co.,  57  Iowa,  741,  11  N.  W.  670;  Kearney  v.  Mayor, 
etc.,  92  N.  Y.  617.)  If  the  contents  of  the  lost  leaf  were  proven, 
it  would  be  evidence  offered  in  the  interest  of  the  intestate,  E.  B. 
Marshall.  It  would  not  be  competent  testimony,  except  as  to 
such  entries  as  are  shown  to  have  been  made  contemporaneously 
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With  the  facts  of  the  record.  Book  accounts  are  only  admissible 
in  favor  of  the  party  who  keeps  them  when  the  entries  are  made 
contemporaneously  with  the  transactions  recorded,  and  the  same 
rule  applies  to  books  and  entries  of  deceased  persons.  (Greenl. 
Ev.  [13th  ed.],  §  118;  Whart.  Ev.,  §§  246-688;  2  Woerner  Admn. 
[2d  ed.],  §  558;  Nelson  v.  Nelson,  90  Mo.  460,  2  S.  W.  413.) 
"  Declarations  or  book  entries  of  the  donor  subsequent  to  the 
transaction  are  inadmissible  unless  they  are  of  the  res  gestce  or 
against  interest."  (2  Woerner  Admn.  [2d  ed.],  §  558.)  The 
evidence  is  not,  in  our  opinion,  sufficient  to  show  that  any  ad- 
vancement was  made  as  claimed.  It  is  not  contended  that  Nellie 
May  Goodner,  who  was  a  minor  until  August  2,  1896,  made  any 
admissions  or  waivers  in  regard  to  this  advancement  which  were 
binding  upon  her.  As  the  Appellate  Court  say  in  their  opinion : 
"  The  appellant's  acts,  so  far  as  this  advancement  is  concerned, 
and  so  far  as  they  affected  Nellie  May  Goodner,  were  in  fraud 
of  her  rights."  Therefore  the  Circuit  Court  did  not  err  in  sus- 
taining the  exceptions  of  the  appellee  Nellie  May  Goodner  to  the 
refunding  of  the  $3,500,  so  far  as  the  $1,750  of  it  which  would 
be  distributed  to  her  is  concerned. 

The  Appellate  Court,  however,  sustained  the  Circuit  Court  in 
overruling  the  exceptions  of  tlie  appellee  Marietta  E.  Coleman 
to  the  refunding  of  the  $3,500,  and  sustained  the  Circuit  Court 
in  refusing  to  charge  the  appellant  with  $1,750,  the  half  of  the 
$3,500  which  would  belong  to  Marietta  E.  Coleman  as  distributee 
of  her  deceased  brother's  estate,  and  as  his  heir.  We  cannot 
agree  with  the  Appellate  Court  in  this  conclusion.  We  think  that 
the  County  Court  decided  correctly  in  requiring  the  appellant 
to  account  for  the  whole  of  the  $3,500  paid  out  by  him  —  both 
the  part  which  would  go  to  the  appellee  Nellie  May  Goodner  and 
the  part  which  would  go  to  the  appellee  Marietta  E.  Coleman. 
What  may  have  been  done  with  the  $3,500  by  James  E.  Marshall 
after  he  received  it  is  not  the  question  here.  The  question  here 
is,  whether  appellant's  account  as  administrator  should  be  sur- 
charged to  the  amount  of  the  sums  wrongfully  paid  out  by  him. 
There  can  be  no  question  that  the  document  dated  January  14, 
1895,  signed  by  Marietta  E.  Coleman,  was  obtained  from  her  by 
gross  fraud  and  misrepresentation  on  the  part  of  her  uncles  and 
their  attorney  in  Centralia.     She  signed  this  document  when  she 
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was  a  resident  of  Colorado,  and  the  wife  of  a  citizen  of  Colorado. 
It  was  sent  to  her  by  mail.  She  at  first  declined  to  sign  it,  and 
wrote  for  some  information  in  regard  to  it,  but  finally  did  sign 
it,  in  view  of  letters  written  to  her  by  her  uncle  Charles  P.  Mar- 
shall, and  the  attorney  of  her  uncle  W.  Scott  Marshall,  the  appel- 
lant herein.  These  letters  play  upon  her  fear  that  her  half-sister 
will  do  something  to  take  her  estate  away  from  her.  A  partition 
suit  in  reference  to  the  real  estate  seems  to  have  been  begun  by 
Nellie  May  Goodner.  She  was  a  legal  heir  of  her  deceased  half- 
brother,  Edward  B.  Goodner,  and  this  fact  must  have  been  known 
to  appellant  and  his  brothers.  The  Illinois  statute  making  her 
half-sister  an  heir  was  not  known  to  Marietta  E.  Coleman.  The 
representations  which  induced  her  to  sign  the  document  dated 
January  14,  1895,  came  to  her  in  letters  sent  to  Colorado,  of  which 
State  she  was  then  a  citizen.  The  maxim,  "  Ignorantia  legis 
neminem  excusat"  has  no  application  here,  for  the  reason  that 
mistakes  as  to  foreign  laws  are  regarded  as  mistakes  of  fact. 
Ignorance  of  law  which  will  not  excuse  is  ignorance  of  the  laws 
of  one's  own  countr>'  or  State,  but  the  laws  of  foreign  countries 
or  other  States  are  facts.  {Schaefer  v.  Wunderle,  154  111.  577, 
39  N.  E.  623.)  Being  a  resident  of  Colorado,  she  was  not 
affected  with  knowledge  of  the  statutes  of  Illinois,  in  which  State 
she  did  not  reside.  The  document  of  January  14,  1895,  sent  to 
her,  was  signed  by  her  three  uncles.  One  of  them  was  the  ad- 
ministrator of  her  deceased  brother's  estate,  the  other  was  the 
administrator  of  her  grandfather's  estate,  and  the  third  was  the 
guardian  of  her  brother.  They  stood  to  her  in  peculiarly  con- 
fidential and  fiduciary  relations.  'WTiere  two  persons  ^tand  in 
such  relation  to  each  other  that  confidence  is  necessarily  reposed 
by  one  in  the  other,  and  the  one  has  over  the  other  an  influence 
which  naturally  grows  out  of  that  confidence,  the  abuse  of  such 
confidence  or  influence,  to  obtain  an  advantage  at  the  expense 
of  the  confiding  party,  will  not  be  permitted  to  prevail,  even 
though  the  transaction  could  not  have  been  impeached  if  no  such 
confidential  relations  had  existed.  {Tate  v.  Williamson,  2  Ch. 
App.  55 ;  10  Am.  &  Eng.  Encyc.  of  Law,  327 ;  i  id.  375 ;  Pur- 
vines  v.  Harrison,  151  111.  219,  37  N.  E.  705;  Sayles  v.  Christie, 
58  N.  E.  480;  White  v.  Ross,  160  111.  56,  43  N.  E.  336.)  In 
order  to  induce  Mrs.  Coleman  to  sign  the  document  dated  Jan- 
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uary  14,  1895,  a  lawyer,  who  was  also  the  father-in-law  of  appel- 
lant, wrote  her  a  letter  referring  to  the  probability  that  a  suit 
would  be  brought  by  her  half-sister,  and  advising  her  to  sign  the 
advancement  paper  of  July  14,  1895,  expressing  the  opinion  that 
her  uncles  would  be  honest  with  her  in  the  matter.  Her  uncle 
Charles  P.  Marshall  wrote  her  a  letter  in  which  he  said :  "  When 
a  document  is  signed  by  your  three  uncles,  you  ought  to  know 
that  it  means  straight  business,  even  though  you  do  not  under- 
stand the  purpose  at  the  time."  It  does  not  appear  that  Mrs. 
Coleman  was  a  party  to  any  scheme  to  defraud  her  half-sister, 
but  she  was  made  to  believe  that  her  half-sister  had  no  rights  in 
the  estate  of  her  deceased  brother.  We  agree  with  the  Appel- 
late Court  when  they  say  in  their  opinion  in  regard  to  Mrs.  Cole- 
man :  "  We  are  satisfied  from  the  evidence  that  up  to  June  5, 
1895,  she  was  the  dupe  of  designing  men."  We  are,  however, 
still  further  of  the  opinion  that  she  was  the  dupe  of  designing  men 
on  June  5,  1895,  and  Jmie  25,  1895,  when  she  signed  the  subse- 
quent papers  signed  by  her,  having  reference  to  this  advancement, 
and  mentioned  in  the  statement  preceding  this  opinion.  They  were 
all  parts  of  one  and  the  same  fraudulent  scheme.  As  soon  as  the 
document  dated  January  14,  1895,  was  signed  by  her  and  received 
by  her  uncles,  one  of  them  wrote  her  a  letter  on  April  30,  1895, 
proposing  to  buy  out  her  interest  in  the  real  estate  of  her  de- 
ceased grandfather.  When  she  came  to  Centralia  from  Colorado, 
she  and  her  husband  were  taken  to  the  bank,  of  which  her  uncle 
the  appellant  was  the  president  and  her  uncle  James  E.  Marshall 
was  the  cashier,  in  the  evening,  and  there  remained  with  them  all 
night,  until  4  or  5  o'clock  in  the  morning.  The  appellant  repre- 
sented to  her  that  it  was  necessary  for  her  to  keep  out  of  the  way, 
in  order  to  avoid  service  of  summons  upon  her  in  some  suit  which 
had  been  instituted  by  her  half-sister.  As  this  suit  was  a  simple 
partition  suit,  which  her  half-sister  had  a  right  to  bring,  it  would 
have  made  no  difference  if  she  had  been  served  with  process,  but 
she  was  made  to  believe  that  it  was  a  serious  matter.  In  addi- 
tion to  this,  she  was  told  by  the  appellant  that  they  had  in  their 
possession  letters  written  by  her  father  in  his  lifetime  which,  if 
made  public,  would  disgrace  her,  and  that  they  would  disgrace 
her  by  the  publication  of  such  letters  unless  she  came  to  their 
terms  in  regard  to  the  advancement  and  in  regard  to  the  sale  of 
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her  interest.  In  view  of  these  and  other  facts  which  it  is  impos- 
sible for  us,  within  the  limits  of  this  opinion,  to  further  com- 
ment upon,  the  written  consents  to  this  advancement  which  were 
procured  from  her  w^ere  so  procured  by  fraud  and  misrepresen- 
tation, and  she  ought  not  to  be  bound  thereby.  The  validity  of 
the  deeds  of  her  lands  which  she  executed  to  her  uncles  is  not 
involved  in  this  proceeding,  and  we  pass  no  opinion  upon  that 
question.  But  the  documents  show  that  the  purchase  of  her 
interest  in  the  land  by  her  uncles  was  made  use  of  by  them  in 
order  to  force  her  to  consent  to  the  refunding  of  the  advancement. 
She  and  her  husband,  who  was  a  young  man  teaching  school  in 
Colorado,  without  acquaintance  in  Illinois,  and  without  practical 
business  knowledge,  had  no  disinterested  legal  adviser  to  inform 
them  in  regard  to  their  rights,  and  were  imposed  upon  and  de- 
frauded. We  are  of  the  opinion  that  the  Appellate  and  Circuit 
Courts  should  have  required  the  appellant  to  account  for  the 
whole  of  the  $3,500  which  appellant  paid  out  to  the  administrator 
of  E.  B.  Alarshall's  estate  on  account  of  the  portion  of  this 
alleged  advancement  which  had  been  paid  to  Edward  B.  Good- 
ner's  estate. 

Appellant  was  properly  charged  with  10  per  cent,  interest. 
Under  the  statute  an  administrator  is  chargeable  with  10  per  cent, 
annual  interest  on  moneys,  bonds,  notes,  and  credits  in  his  posses- 
sion or  control  as  property  or  assets  of  the  estate  after  a  period 
of  two  years  and  six  months  from  the  date  of  his  letters  of  admin- 
istration, unless  good  cause  is  shown  to  the  court  why  guch  should 
not  be  taxed.  (Rev.  Stat.,  chap.  3,  §  114.)  It  appears  here  that 
appellant  refused  to  make  final  settlement,  and,  when  compelled 
to  render  a  final  account  on  citation,  he  filed  a  written  protest 
against  any  order  of  distribution  at  that  time,  although  it  was 
about  four  and  a  half  years  after  his  appointment.  He  had  this 
money  in  his  hands,  and,  as  he  paid  it  out  under  circumstances 
which  required  his  account  to  be  surcharged,  and  neglected  to 
make  settlement,  he  has  failed  to  show  the  court  good  cause  why 
the  10  per  cent,  interest  should  not  be  charged  against  him. 
(In  re  SchoHeld's  Estate,  99  111.  513.) 

4.  It  is  said  by  the  appellant  that  the  appellee  Marietta  E.  Cole- 
man should  have  taken  an  appeal  from  the  judgment  of  the  Cir- 
cuit Court,  and  that  she  was  not  entitled  to  assign  as  cross-error 
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in  the  Appellate  Court  that  tlie  Circuit  Court  disallowed  one-half 
of  the  $3,500  above  referred  to.  We  are  of  the  opinion  that  this 
question  can  be  raised  by  the  assignment  of  cross-errors,  and  a 
cross-error  has  been  assigned  by  the  appellee  Marietta  E.  Cole- 
man as  to  this  item.  The  item  in  the  reports  of  the  administrator 
was  one  item  of  $3,500,  and  the  exceptions  filed  were  filed  to  that 
particular  item.  The  order  made  by  the  County  Court  was  an 
order  that  the  appellant  should  refund  $3,500.  This  item  was 
one,  and  not  divisible.  It  has  been  held  that  each  item  in  an 
administrator's  account  is  a  separate  claim,  depending  alone  upon 
its  own  merits,  having  no  connection  with  the  other  items,  and 
that  an  appeal  by  the  administrator  from  an  order  or  judgment 
rejecting  one  of  his  claims  against  the  estate  only  brings  up  for 
review  the  propriety  of  the  ruling  in  respect  to  such  rejected 
claim.  (Millard  v.  Harris,  119  111.  185,  10  N.  E.  387;  Curts  v. 
Brooks,  71  111.  125;  Morgan  v.  Morgan,  83  id.  196.)  This  rule 
is  applicable  as  between  the  claim  of  Harriet  E.  Marshall  for 
$1,560,  and  the  claim  of  Charles  P.  Marshall  for  $168,  and  the 
claim  for  the  refunding  of  the  $3,500.  Each  of  these  claims  is  a 
separate  item.  The  rule  however  in  regard  to  a  separate  appeal 
from  a  judgment  as  to  each  separate  item  in  an  administrator's 
account  has  no  application  here,  because  the  item  as  to  which 
the  cross-error  is  assigned  was  in  the  County  Court  one  item  of 
$3,500,  and  not  two  items  of  $1,750  each.  The  allowance  of  a 
part  of  it,  instead  of  the  whole,  does  not  split  it  into  two  claims. 

5.  As  to  the  item  of  $168  for  medical  charges  by  Charles  P. 
Marshall  against  the  estate  of  Edward  B.  Goodner,  deceased,  no 
appeal  was  taken  from  the  order  of  the  Circuit  Court  or  from  the 
judgment  of  the  Appellate  Court  in  reference  to  the  allowance  of 
that  item.  As  it  was  a  separate  item  in  the  account,  its  allowance 
cannot  be  here  attacked  by  means  of  the  assignment  of  a  cross- 
error. 

6.  The  appellant  charges  $14.88  for  traveling  expenses  from 
Chicago  and  return,  in  answer  to  a  citation  from  the  County 
Court.  This  item  of  $14.88  was  disallowed  by  the  Circuit  Court, 
and  the  order  disallowing  the  same  has  been  affirmed  by  the 
Appellate  Court.  The  action  of  the  lower  courts  in  regard  to 
this  item  was  correct.  After  appellant  was  appointed  adminis- 
trator of  the  estate  of  Edward  B.  Goodner,  he  removed  to  the  city 
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of  Chicago,  and  this  item  is  made  up  of  charges  for  his  traveling 
expenses  in  coming  from  and  returning  to  Chicago  in  answer  to 
a  citation  which  was  issued  against  him  because  he  failed  to  settle 
his  accounts.    The  item  was  properly  disallowed. 

7.  The  complaint  is  made  that  the  costs  were  taxed  against  the 
appellant  personally,  and  not  against  him  as  administrator.  This 
action  of  the  lower  courts  was  proper,  because  the  costs  of  this 
proceeding  have  been  caused  by  the  misconduct  of  the  appellant 
himself. 

The  judgment  of  the  Appellate  Court  is  affirmed,  except  so  far 
as  that  judgment  affirmed  the  decree  of  the  Circuit  Court  requir- 
ing appellant  to  surcharge  himself  with  only  $1,750,  and  10  per 
cent,  interest,  of  the  $3,500  item,  instead  of  requiring  him  to  sur- 
charge himself  with  the  whole  of  the  $3,500  item,  and  10  per  cent, 
interest.  He  should  have  been  charged  with  the  whole  of  the 
$3,500  and  ID  per  cent,  interest.  Accordingly  the  judgment  of 
the  Appellate  Court  and  the  decree  of  the  Circuit  Court  are  re- 
versed, so  far  as  they  failed  to  require  appellant  to  surcharge 
himself  with  the  whole  of  the  $3,500  item,  and  10  per  cent,  in- 
terest thereon ;  and  the  cause  is  remanded  to  the  Circuit  Court, 
with  directions  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed. 

Partly  affirmed,  and  partly  reversed. 


Note.—  ADVANCEMENTS. 

(a)  A  question  of  intention. 

(b)  Presumption. 

(c)  As  affected  by  will. 

(d)  Evidence. 

(e)  Husband  and  wife. 

(0  Insurafice  policy  as  subject. 

(a)  A  qnaation  of  intention,  depends  on  intention  of  parent.  (Rid- 
dle's Estate,  19  Pa.  St.  431;  Graves  v.  Spedden,  46  Md.  527;  Watkins  v. 
Young,  31  Gratt.  84;  CutliflF  v.  Boyd,  72  Ga.  302;  Dilley  v.  Love,  61  Md. 
^08;  Brook  V.  Latimer,  44  Kan.  431,  24  Pac.  946;  Hattersley  v.  Bissert, 
51  N.  J.  Eq.  600,  29  Atl.  187;  Ruch  v.  Bierry,  no  Ind.  444,  11  N.  E.  312; 
Gunn  v.  Thruston,  130  Mo.  345,  32  S.  W.  654;  McDearman  v.  Hodnett, 
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83  Va.  281,  2  S.  E.  643;  Johnson  v.  Belden,  20  Conn.  321;  Fellows  v. 
Little,  46  N.  H.  Z7\  Melvin  v.  BuUard,  82  N.  C.  33;  Matter  of  Morgan, 
104  N.  Y.  83,  9  N.  E.  861;  Bay  v.  Cork,  31  111.  336;  Adams  v.  Cowen,  177 
U.  S.  471,  20  Sup.  Ct.  Rep.  668,  5  Prob.  Rep.  Annot.  572.) 

An  advancement  may  be  converted  by  consent  into  an  absolute  gift; 
and  a  gift  into  an  advancement  (Wheeler  v.  Wheeler,  47  Vt.  637; 
Wallace  v.  Owen,  71  Ga.  545.) 

But  not  to  prejudice  of  creditors.  (Bomar  v.  Means,  53  S.  C.  232,  31 
S.  E.  234.) 

(b)  Presumptioii —  A  substantial  gift  of  money  or  property  to  a  child 
is  presumptively  an  advancement  which  may  be  rebutted  by  evidence. 
(Dilley  v.  Love,  6i  Md.  608;  Watkins  v.  Young,  31  Gratt.  84;  Hattersley 
V.  Bissert,  51  N.  J.  Eq.  597,  29'Atl.  187;  Finch  v.  Garrett,  102  Iowa,  382, 
71  N.  W.  429,  2  Prob.  Rep.  Annot.  458;  Bay  v.  Cork,  31  111.  336; 
Fennell  v.  Henry,  70  Ala.  484;  Gunn  v.  Thruston,  130  Mo.  345,  32  S.  W. 
654;  West  V.  Beck,  95  Iowa,  520,  64  N.  W.  599;  Appeal  of  Miller,  107 
Pa.  St.  221;  Holliday  v.  Wingiield,  59  Ga.  208;  Steele  v.  Frierson,  8$ 
Tenn.  431;  Partridge  v.  Havens,  10  Paige,  618,  626;  Sanford  v.  Sanford, 
61  Barb.  394;  Harper  v.  Harper,  92  N.  C.  300;  Wolfe  v.  Kable,  107  Ind. 
56s,  8  N.  E.  559;  Ruch  V.  Bierry,  no  Ind.  444,  11  N.  E.  312;  McClave  v. 
McClave,  60  Nebr.  464,  83  N.  W.  668.) 

No  such  presumption  when  transaction  assumes  the  form  of  a  convey- 
ance for  value.    (Appeal  of.  Miller,  supra.) 

Nor  does  such  presumption  attach  to  moderate  amounts  given  to  a 
child  for  spending  Aioney,  or  to  defray  ordinary  expenses  and  the  like. 
(Sanford  v.  Sanford,  supra.  And  see  Mitchell  v.  Mitchell,  8  Ala.  414; 
Taylor  v.  Taylor,  L.  R.  20  Eq.  ISS) 

Money  expended  for  education  presumed  to  be  in  discharge  of  a 
parental  duty.    (Riddle's  Estate,  19  Pa.  St.  431.) 

But  intention  to  give  as  an  advancement  will  be  given  effect.  (Gar- 
rett v.  Colvin,  26  So.  963.) 

A  mere  gift  raises  no  such  presumption  of  intention.  (Johnson  v. 
Belden,  20  Conn.  322;  Wallace  v.  Reddick,  119  111.  151,  8  N.  £.  801.) 

The  nature  and  extent,  or  amount  of  property,  and  surrounding  facts 
jind  circumstances  would  seem  to  determine  the  existence  of  any  pre- 
sumption. (Graves  v.  Spedden,  46  Md.  527.  And  compare  preceding 
cases.) 

(The  subject  of  advancement  is  now  so  largely  governed  or  regulated 
by  statute  that  legislative  provisions  should  invariably  be  carefully  ex- 
amined in  the  first  instance.) 

(c)  Am  aifacted  by  vUl. —  As  dependent  upon  construction  of  inten- 
tion expressed  in  a  will.  (Mengel's  Appeal,  116  Pa.  St.  292,  9  Atl.  439; 
Keiser  v.  Keiser,  199  Pa.  St.  77,  48  Atl.  811;  Eller  v.  Lillard.  107  N.  C 
486,  12  S.  £.  462;  Blackstone's  A|»peal,  64  Conn.  414,  30  Atl.  48;  Coyne 
v.  Boyce,  78  Md.  22,  26  Atl.  1021;  Albert  v.  Albert,  74  Md.  526,  22  Atl. 
408;  Strock's  Estate,  158  Pa.  St.  355,  27  Atl.  1003;  Snider  v.  Snider,  149 
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Pa.  St.  362,  24  Atl.  284;  Hill  V.  Bloom,  41  N.  J.  Eq.  276,  7  Atl.  438; 
McQintock's  Appeal,  58  Mich.  152,  24  N.  W.  549;  Estate  of  Lyon,  70 
Iowa,  375,  30  N.  W.  642;  Matter  of  Morgan,  104  N.  Y.  83,  9  N.  E.  861; 
Langdon  v.  Astor,  16  N.  Y.  9,  30;  Matter  of  Twombly,  24  Misc.  Rep.  51, 
53  N.  Y.  Supp.  385;  Matter  of  Robert,  in  N.  Y.  372,  18  N.  E.  843; 
Tillotson  V.  Race,  22  N.  Y.  122.) 

And  that  where  there  is  a  will  the  doctrine  of  advancements  has  no 
application.    (See  Blanks  v.  Clark,  68  Ark.  98,  56  S.  W.  1063.) 

(d)  Evidence. —  Declarations  of  parent  at  the  time,  and  admissions  of 
child  at  the  time  or  afterward,  may  be  evidence;  or  intention  may  be 
established  by  proof  of  surrounding  facts  and  circumstances  from  which 
it  may  be  inferred.  (Graves  v.  Spedden,  46  Md.  527;  Riddle*s  Estate,  19 
Pa.  St.  431;  Bruce  v.  Slemp,  82  Va,  354;  Frey  v.  Heydt,  116  Pa.  St.  601, 
II  Atl.  535;  Dilley  v.  Love,  61  Md.  603;  Palmer  v.  Culbertson,  143  N. 
Y.  216,  38  N.  E.  199.) 

Declkrations  of  parent  as  evidence.  (See  also  Nelson  v.  Nelson,  90 
Mo.  460,  2  S.  W.  413;  Brook  v.  Latimer,  44  Kan.  432,  24  Pac.  946: 
Finch  V.  Garrett,  102  Iowa,  382,  71  N.  W.  429,  2  Prob.  Rep.  Annot.  458; 
Gunn  V.  Thruston,  130  Mo.  345,  32  S.  W.  654;  McDearman  v.  Hodnett, 
83  Va.  281,  2  S.  E.  643;  Harness  v.  Harness,  49  Ind.  384;  West  v.  Beck, 
95  Iowa,  520,  64  N.  W.  599;  Wallace  v.  Owen,  71  Ga.  544;  Wheeler  v, 
Wheeler,  47  Vt.  37;  Ray  v.  Loper,  65  Mo.  470;  Joyce  v.  Hamilton,  in 
Ind.  163,  12  N.  E.  294;  Fellows  v.  Little,  46  N.  H.  27;  Merkel's  Appeal. 
89  Pa.  St.  343;  Melvin  v.  Bullard,  82  N.  C.  33;  Wallace  v.  Reddick,  119 
111.  151,  8  N.  E.  801;  Tillotson  v.  Race,  22  N.  Y.  122;  Bailey  v.  Barclay. 
60  S.  W.  377.  These  cases  disclose  a  sharp  conflict  on  the  points  as  to 
whether  declarations  of  parent  subsequent  to  the  gift  are  admissible.) 

Admissibility  of  parol  evidence.  (See  also  Kershaw  v.  Kershaw,  102 
111.  314;  Dill  v.  Webb,  61  Ind.  88;  Brock  v.  Brock,  92  Va.  173,  23  S.  E. 
224;  Palmer  v.  Culbertson,  143  N.  Y.  217,  38  N.  E.  199.) 

(e)  Eiuband  and  wife. —  A  gift  to  a  husband  during  coverture  is  an 
advancement  to  the  wife.    (Bruce  v.  Slemp,  82  Va.  358.)     • 

And  so  a  conveyance  to  a  wife  may  be  established  by  proper  evidence 
as  an  advancement  to  the  husband.    (Palmer  v.  Culbertson,  143  N.  Y. 

217,  38  N.  E.  199.) 

There  must  be  some  evidence  of  intention.  (Callender  v.  Woodward, 
52  S.  W.  756  [Tenn.],  afld.  by  Sup.  Ct.;  lb.) 

(f)  Insurance  policy  as  subject* — That  it  may  be  a  proper  subject 
of  advancement  is  recognized  in  Culberhouse  v.  Culberhouse  (68  Ark. 
405,  59  S.  W.  38);  but  is  denied  in  Vinson  v.  Vinson  (29  So.  701). 
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Lancaster  et  al.  vs.  Lancaster. 

[Supreme  Court  of  Illinois,  October  19,  1900;  187  III.  540,  58  N.  E.  462.] 

Wills  —  Construction  —  Qualifying  Clauses  —  Devise  to 

A  Class  —  Determination  of  Class. 

1.  Testator's   will  provided:     *'  I  give  and  bequeath  to  the   legal  and 

direct  descendants  —  the  heirs  of  their  bodies  begotten  and  their 
heirs  —  of  my  brother  W.,  and  his  wife,  M.  (now  both  deceased), 
the  one-fourth  part  of  my  estate."  Held,  that  the  clause,  "  the  heirs 
of  their  bodies  begotten  and  their  heirs,"  limited  the  clause  immedi- 
ately preceding,  and  hence  the  devise  did  not  descend  to  the  heirs 
generally  of  the  ancestors  named,  but  only  to  the  heirs  of  their 
bodies. 

2.  Where  a  testator  bequeaths  to  the  "  legal  and  direct  descendants  — 

the  heirs  of  their  bodies  begotten  and  their  heirs  —  of  my  brother 
W.,  and  his  wife,  M.  (now  both  deceased),  the  one-fourth  part  of 
my  estate,"  children  of  a  daughter  of  W.  and  M.,  who  died  prior  to 
testator's  death,  will  not  take  under  the  will,  since  the  law  fixes  the 
time  of  the  testator's  death  as  the  time  when  the  devisees  are  to  be 
ascertained  and  when  the  division  is  to  be  made. 

3.  Where  testator's  will  provided :     '*  I  give  and  bequeath  to  my  sister- 

in-law,  G.,  to  herself  and  during  her  lifetime,  and  to  the  heirs  of  her 
body  begotten,  after  her  death,"  a  certain  portion  of  the  estate,  and 
before  the  death  of  testator  said  sister-in-law  died,  the  **  heirs  of  her 
body  "  living  at  the  time  of  testator's  death  take  that  part  of  the 
estate  by  virtue  of  the  original  gift  to  them  as  a  class,  to  be  ascer- 
tained when  the  will  should  take  effect,  and  not  as  her  heirs 
generally. 

Appeal  from  Superior  Court,  Cook  county;  A.  H.  Chetlain, 
Judge. 

Bill  for  partition  by  Robert  H.  Lancaster  against  Otto  S.  Lan- 
caster and  others.  From  a  decree  in  favor  of  the  plaintiff,  certain 
defendants  appeal. 

Reversed. 

Follett  W.  Bull,  Louis  Gr  oilman,  and  Smith,  Helmer,  Moult  on 
&  Price,  for  appellants. 
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Hatnlmey  Scott  &  Lord  {Frank  E.  Lord  and  Gwynn  Garnett, 
of  counsel),  for  appellee  Robert  H.  Lancaster. 

William  Prescott,  for  appellee  William  Wallace. 

Wilkin,  J. —  This  is  a  proceeding  in  chancery  by  Robert  H. 
Lancaster,  one  of  the  devisees  under  the  will  of  Nimrod  Lan- 
caster, in  the  Superior  Court  of  Cook  county,  to  partition  certain 
lots  and  tracts  of  land,  and  adjust  incumbrances  thereon,  de- 
scribed in  the  bill,  as  a  part  of  the  estate  of  Nimrod  Lancaster^ 
deceased,  late  of  Chicago,  who  died  testate  on  June  14,  1895. 
The  will  which  is  the  basis  of  the  claim  of  the  respective  parties 
to  the  lands  in  controversy  was  executed  in  July,  1890,  and  is  as 
follows : 

"  Chicago,  July  — ,  1890.  Know  all  persons  by  these  presents, 
that  I,  Nimrod  Lancaster,  of  the  city  of  Chicago,  do  hereby  make 
my  last  will  and  testament,  and  that  I  am  firm  in  body  and  sound 
in  mind.  Item  First.  I  will  that  all  my  estate,  both  real  and 
personal,  shall  be  divided  into  four  equal  parts.  Item  Second. 
I  give  and  bequeath  to  the  legal  and  direct  descendants  —  the 
heirs  of  their  bodies  begotten  and  their  heirs  —  of  my  eldest 
brother,  William  P.  Lancaster,  and  his  wife,  Mary  Lancaster 
(now  both  deceased),  the  one-fourth  part  of  my  estate  so  divided 
as  above  mentioned.  Item  Third.  I  give  and  be(}ueath  to  the 
legal  and  direct  descendants  —  the  heirs  of  their  bodies  begotten 
and  their  heirs  —  of  my  brother  Robert  P.  Lancaster,  and 
Amanda  Lancaster,  his  wife  (now  both  deceased),  the  one- fourth 
part  of  my  estate  so  divided  as  above  mentioned.  Item  Fourth. 
I  give  and  bequeath  to  the  heirs  of  their  bodies  begotten,  and 
their  heirs,  of  my  sister,  Sallie  Wallace,  and  her  husband,  Thomas 
Wallace  (now  both  deceased),  one- fourth  part  of  my  estate  so 
divided  as  above  mentioned.  Item  Fifth.  I  give  and  bequeath  to 
my  sister-in-law,  Mrs.  Edmonia  P.  Guard  (now  living  at  Cleves, 
Ohio),  to  herself  during  her  lifetime  and  to  heirs  of  her  body 
begotten  after  her  death,  one-fourth  part  of  my  estate  so  divided 
as  above  mentioned.  Item  Sixth.  It  is  my  will,  and  I  so  be- 
queath, that  my  friend,  William  A.  Barton,  and  his  wife,  Harriet 
Barton,  shall  remain  in  and  occupy,  free  of  rent,  the  house  (2941 
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Wabash  Ave.)   they  now  have,  for  ten  years  after  my  death. 
Nimrod  Lancaster." 

"  Item  Seventh.  I  do  hereby  constitute  and  appoint  Mrs,  Mary 
Phipps,  my  niece,  and  her  husband,  William  C.  Phipps,  my  exec- 
utors, to  execute  this  my  last  will  and  testament.  November  23, 
/1891." 

The  petitioner  is  one  of  the  "  heirs  of  the  bodies  "  of  Robert  P. 
and  Amanda  Lancaster,  designated  in  item  3.  Upon  the  hear- 
ing below  there  was  no  controversy  as  to  the  description  of  prop- 
erty sought  to  be  partitioned,  the  incumbrances,  or  the  right  to 
partition,  but  the  contest  arose  as  to  the  proper  construction  to  be 
placed  upon  the  second,  third,  fourth,  and  fifth  items  of  the  will ; 
and  several  interpretations  were  insisted  upon  in  the  court  below 
by  the  respective  parties,  but  one  of  which,  as  stated  below,  is 
urged  here.  The  decree  there  rendered  was  in  conformity  with 
the  prayer  of  petitioner  as  to  the  interpretation  and  construction 
of  the  will  finding,  in  effect,  that  under  each  clause  the  devisees 
who  took  the  estate  were  the  persons  who,  at  the  time  of  the 
testator's  death,  were  the  heirs,  generally,  of  the  ancestors  named 
in  the  several  items.  From  that  decree  this  appeal  is  prosecuted, 
and  the  only  construction  here  insisted  upon  by  the  appellants,  dif- 
ferent from  that  placed  upon  it  by  the  chancellor,  is  that  under 
the  language,  "  to  the  legal  and  direct  descendants,"  all  who  have 
descended  directly  from  the  ancestors  named  in  items  2,  3,  and  4 
take  as  devisees,  and  that  the  several  gifts  are  not  affected  by  the 
subsequent  words,  "  the  heirs  of  their  bodies  begotten  and  their 
heirs."  Although  the  rights  of  appellants  arise  under  item  3  of 
'  the  will,  in  construing  the  several  gifts  it  will  be  sufHcient  for  the 
present  to  give  attention  first  to  item  2,  .the  language  of  each, 
except  the  last,  being  in  substance  the  same.  What  is  the  proper 
construction  to  be  given  to  the  language  of  this  item,  "  I  give  and 
bequeath  to  the  legal  and  direct  descendants  —  the  heirs  of  their 
bodies  b^otten  and  their  heirs  —  of  my  eldest  brother,  William 
P.  Lancaster,  and  his  wife,  Mary  Lancaster  (now  both  deceased), 
the  one- fourth  part  of  my  estate  so  divided  as  above  mentioned  ?  " 
The  clause,  "  to  the  legal  and  direct  descendants,"  would,  if  stand- 
ing alone,  undoubtedly  be  interpreted  as  designating  a  large  class ; 
but  it  is  clearly  qualified  by  the  language  which  follows,  "  The 
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heirs  of  their  bodies  begotten  and  their  heirs."  This  latter  clause 
is  a  parent*ietical  expression,  and  is  to  be  understood  as  explain- 
ing or  qualifying  the  clause  immediately  preceding.  Interpreted 
as  such  parenthetical  clauses  are  generally  understood,  the  sen- 
tence would  read  as  though  it  had  been  written,  "  I  give  and  be- 
queath to  the  legal  and  direct  descendants  —  that  is  to  say,  the 
heirs  of  their  bodies  and  their  heirs  —  of  my  eldest  brother,  Wil- 
liam P.  Lancaster,  and  his  wife,"  etc.  This  construction  is  made, 
without  adding  to  the  language  employed,  but  by  simply  setting 
out  in  words  what  is  actually  expressed  by  the  grammatical  con- 
struction and  punctuation  of  the  sentence.  Nor  does  it  result  in 
rejecting  the  first  clause,  as  claimed  by  appellants,  but  it  gives 
■effect  to  both  clauses.  "  The  heirs  of  their  bodies  "  are,  in  fact, 
'"  legal  and  direct  descendants,"  but  it  cannot  be  said  that  all  the 
^'  legal  and  direct  descendants  "  are  "  heirs  of  their  bodies."  The 
interpretation  insisted  upon  by  appellants  would  necessarily  re- 
ject the  second  clause,  and  violate  the  well-known  general  rule 
of  construction  which  requires  the  giving  effect  to  every  part  of 
a  written  instrument  in  its  interpretation,  if  it  can  be  done. 

The  next  consideration  is,  who,  under  the  foregoing  construc- 
tion, shall  take  under  item  2  of  the  will  ?  Manifestly,  only  those 
who,  singly  or  as  a  class,  come  within  the  description  of  "  heirs  of- 
the  bodies  "  of  the  ancestors  named.  Being  a  simple  devise  to  a 
class,  and  the  will  not  expressly  or  by  necessary  implication  fix- 
ing a  time  when  the  devisees  are  to  be  ascertained,  or  when  the 
<livision  is  to  be  made,  the  law  will  fix  it  at  the  testator's  death, 
that  being  the  time  .when  the  will  first  speaks.  (McCartney  v. 
Osburn,  118  111.  403,  9  N.  E.  210.  See  also  Kellett  v.  Shepard, 
139  111.  433,  34  N.  E.  254.)  From  the  evidence  in  the  record  we 
iind  the  only  person  living  at  the  testator's  death  who  comes 
within  the  description  *'  heirs  of  the  bodies  "  of  William  P.  and 
Mary  Lancaster  to  be  the  defendant  John  E.  Lancaster,  the  son. 
The  decree  below  however  divides  the  part  of  the  estate  men- 
tioned in  that  item  into  two  parts,  giving  one  to  John  E.  Lan- 
caster and  the  other  to  the  heirs  generally  of  his  deceased  sister, 
Mrs.  Jane  Grubbs,  they  being  the  only  children  of  the  ancestors 
mentioned ;  and  it  is  contended  by  appellee  that  the  estate  should 
be  divided,  according  to  the  statute  of  descent,  among  the  heirs 
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generally  of  the  ancestors  mentioned  in  the  several  items.  The 
position  cannot  be  sustained.  Jane  Grubbs  was  living  at  the 
time  of  the  making  of  the  will,  but  not  at  the  date  of  the  testator*s 
death,  and  was  therefore  not  in  being  at  the  time  the  estate  vested. 
Had  the  devise  bej^n  to  Jane  Grubbs  and  John  E.  Lancaster 
specifically  as  **  the  heirs  of  the  bodies  "  of  the  ancestors,  then  the 
share  of  Mrs.  Grubbs,  she  being  dead  at  the  time  of  the  vesting 
of  the  estate,  would  have  lapsed,  and  her  heirs  generally,  even 
in  that  case^  could  not  have  taken.  The  devise  here  being  to  a 
class,  the  death  of  one  of  them  before  the  testator  will  not  cause 
a  lapse  of  any  part  of  the  gift,  "  but  those  of  the  described  class 
who  survive  the  testator  will  take  the  whole."  (13  Am.  &  Eng. 
Encyc.  of  Law  [ist  ed.],  33,  and  cases  cited.)  John  E.  Lancaster 
is  the  sole  person  coming  within  the  designated  class,  and  the  chil- 
dren and  grandchildren  of  Mrs.  Grubbs  can,  by  no  proper  con- 
struction of  the  will,  be  included  therein. 

It  is  unnecessary  to  enter  into  a  discussion  of  items  3  and  4  of 
the  will,  as  the  language  of  each  is  the  same  as  in  item  2,  and  the 
same  rules  of  construction  and  interpretation  necessarily  apply. 
Item  s  is  unlike  the  others,  but  it  is  a  direct  gift  for  life  to  Mrs. 
Edmonia  P.  Guard,  with  remainder  to  the  class  named  in  that 
devise.  (See  Kurd's  Rev.  Stat.  1897,  p.  391,  §  6.)  The  life 
estate  being  at  an  end  when  the  will  took  effect,  Mrs.  Guard  hav- 
ing died  before  the  testator,  the  "  heirs  of  her  body  "  living  at 
the  death  of  the  testator  take  that  part  of  the  estate,  and  take  it, 
not  as  her  heirs  generally,  but  by  virtue  of  the  original  gift  to 
them  as  a  class,  to  be  ascertained  when  the  will  should  take  effect. 

For  the  error  indicated,  the  decree  below  will  be  reversed,  and 
the  cause  remanded,  with  direction  to  the  Superior  Court  to  make 
partition  of  the  lands  in  conformity  with  the  views  herein 
expressed. 

Reversed  and  remanded. 
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Joy  vs,  Elton  et  al. 

[Supreme  Court  of  North  Dakota,  October  i6,  1900;  9  N.  Dak.  426,  83 

N.  W.  875.] 

Executors  and  Administrators  —  Judgment  against  Exec- 
utor —  Collateral  Attack  —  Effect  —  Executor's  Bond 
—  Bondsman's  Liability  —  Trlal  —  Directed  Verdict  — 
Executor  and  Trustee. 

1.  This  action  is  brought  upon  an  executor's  bond  filed  by  the  defendant, 

Stillman  W.  McLaughlin,  in  the  County  Court  of  Grand  Forks 
county,  in  connection  with  ancillary  letters  testamentary  issued  by 
said  court  to  said  McLaughlin;  McLaughlin  having  previously 
received  original  letters  testamentary  in  a  foreign  State,  in  which 
the  deceased  was  domiciled  at  death.  The  suit  is  brought  to  recover 
a  balance  claimed  to  be  due  the  estate  from  said  McLaughlin  as 
executor.  The  only  evidence  of  any  such  balance  was  a  certain 
judgment  entered  by  the  County  Court  of  Grand  Forks  county 
upon  an  accounting  made  in  said  court  by  the  executor.  Held,  that 
a  judgment  entered  by  the  County  Courts  of  this  State  upon  the 
final  accounting  of  an  executor  is  of  equal  rank  with  judgments 
entered  in  other  courts  of  record  in  this  State,  and  is  conclusive  as 
against  collateral  attack,  except  upon  jurisdictional  grounds  and 
those  of  collusion  and  fraud. 

2.  Such  judgment  is  conclusive  as  against  the  bondsmen  as  well  as  the 

executor,  and,  as  against  the  bondsmen,  imports  verity,  and  is  not 
merely  prima  facie  evidence  of  its  contents.  Such  judgment  is  not 
a  judgment  against  mere  indemnitors,  within  the  meaning  of  chapter 
69  of  the  Civil  Code;  and  hence  the  fact  that  the  bondsmen  were 
not  present,  and  were  not  made  parties  to  the  accounting,  does  not 
invalidate  the  judgment  as  against  the  bondsmen.  Held,  upon  the 
facts  set  out  in  the  opinion,  that  the  judgment  sued  on  in  this  case 
is  conclusive  against  the  executor  and  his  bondsmen,  and  that  the 
same  is  not  vulnerable  to  collateral  attack  upon  jurisdictional 
grounds.  Held,  further,  that  the  trial  court  erred  in  directing  a  ver- 
dict for  the  defendants;  also, 

3.  Held,  that  where  the  same  person  is  named  in  a  will  both  as  executor 

and  as  trustee,  and  is  by  the  terms  of  the  will  required  to  execute 
certain  trusts  created  by  the  will,  the  two  capacities  —  those  of  execu- 
tor and  trustee  —  are  distinct  and  independent  of  each  other. 

4.  Held,  further,  that  such  an  executor,  after  taking  possession  of  assets 

belonging  to  the  estate  as  executor,  cannot  relieve  himself  and  his 
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bondsmen,  with  respect  to  such  assets,  by  his  own  mere  mental 
Operations,  and  thereby  cross  the  line  dividing  the  two  capacities. 
To  be  discharged  from  his  liability  as  an  executor,  he  must  take 
some  affirmative  action  of  a  character  which  is  open  and  notorious, 
such  as  would  be  an  accounting  in  the  court  from  which  he  received 
his  letters  as  executor,  and  a  discharge  as  executor. 
^Syllabus  by  the  court.) 

Appeal  from  District  Court,  Grand  Forks  county ;  C  J.  Fisk, 
Judge. 

Action  by  Willis  A.  Joy,  as  administrator  of  the  estate  of 
Catherine  L.  Wording,  deceased,  against  James  Elton  and  Still- 
man  W.  McLaughlin,  as  executors  of  the  estate  of  Catherine  L. 
Wording,  and  others.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals. 

Reversed. 

Bosard  &  Bosard,  for  appellant 

Corbett  &  Murphy  and  Templeton  &  Rex,  for  respondents. 

Wallin,  J. —  This  action  is  brought  against  Stillman  W.  Mc- 
Laughlin and  his  bondsmen  to  recover  aif  alleged  balance  in  the 
hand«  of  said  McLaughlin  as  executor  of  the  last  will  of 
Catherine  L.  Wording,  deceased.  The  action  was  tried  to  a  jury, 
and  at  the  close  of  the  testimony  the  trial  court,  on  motion  of  the 
defendants'  counsel,  directed  the  jury  to  return  a  verdict  in  favor 
of  the  defendants.  Such  verdict  was  returned,  and  judgment 
was  entered  thereon  dismissing  the  action.  Plaintiff  appeals  to 
this  court  from  such  judgment. 

A  decision  of  the  case  will  involve  a  consideration  of  the  fol- 
lowing facts,  which  appear  of  record:  The  last  will  and  testa- 
ment of  Catherine  L.  Wording  appointed  said  McLaughlin  sole 
executor.  The  deceased  at  the  time  of  her  death  was  domiciled 
in  the  county  of  Racine  and  State  of  Wisconsin.  The  will  was 
probated  in  the  County  Court  of  Racine  county,  and  letters  testa- 
mentary were  issued  to  McLaughlin  by  said  court  on  the  i6th 
day  of  May,  1890;  and  upon  an  authenticated  copy  of  said  will, 
and  the  order  of  said  County  Court  of  Racine  county  admitting 


JOY  V.  ELTON  ET  AL.  123 

the  same  to  probate,  said  will  was  admitted  to  probate  in  the 
County  Court  of  Grand  Forks  county,  N.  Dak.,  on  the  21st  day  of 
May,  1890.  On  the  21st  day  of  July,  1890,  said  McLaughlin 
delivered  to  the  County  Court  of  Grand  Forks  county  his  bond 
as  executor,  which  is  the  bond  in  suit.  Said  bond  was  in  due 
form,  and  was  signed  by  the  other  defendants  as  sureties,  and  by 
McLaughlin  as  principal.  On  the  same  day  said  County  Court 
of  Grand  Forks  county  issued  ancillary  letters  testamentary  to 
said  McLaughlin  as  executor  under  said  will.  It  further  appears 
that  on  the  27th  day  of  December,  1897,  said  McLaughlin  filed 
his  written  resignation  with  said  County  Court  for  Grand  Forks 
cotmty,  and  that  said  resignation  was  subsequently,  and  on  April 
19,  1898,  accepted  by  said  court,  and  said  McLaughlin  was  then 
and  there,  by  an  order  of  said  court,  discharged  as  such  executor. 
On  the  day  said  resignation  was  filed  by  said  McLaughlin,  and 
pursuant  to  a  previous  order  made  by  said  court  in  Grand  Forks 
county,  said  executor  filed  his  final  account  of  his  proceedings  as 
executor,  whereupon  such  proceedings  were  had  in  said  court 
upon  said  account  that  said  court  entered  its  order  and  decree 
declaring  in  substance  that  said  executor,  as  such,  then  had  in 
his  hands  a  balance  of  the  assets  of  the  estate  of  the  deceased,  in 
the  sum  of  $8,407.91.  On  the  same  day  (April  19,  1898)  said 
court  in  Grand  Forks  county  entered  an  order  making  an  allow- 
ance of  a  certain  amount  as  commissions  and  fees  to  said  executor, 
to  be  paid  out  of  said  balance  in  his  hands,  on  condition,  never- 
theless, that  said  balance,  after  deducting  said  fees  and  commis- 
sions, should  be  paid  into  said  court  by  said  executor  within  a 
period  of  fifteen  days  from  the  date  of  said  final  order  and  de- 
cree. None  of  the  said  orders  or  decrees  made  on  the  19th  day  of 
April,  1898,  was  appealed  from,  nor  have  the  same  been  judicially 
vacated  or  set  aside  in  any  manner.  Upon  the  hearing  of  said 
final  account  of  said  executor  in  the  County  Court  for  Grand 
Forks  county,  as  before  stated,  the  said  executor  and  all  the 
legatees  under  the  will,  and  the  County  Court  of  Racine  county. 
Wis.,  were  represented  by  their  attorneys,  respectively.  Said  final 
order  and  decree  contains  the  following  recital :  "  Upon  a  full 
hearing  of  said  account,  and  by  the  consent  of  all  parties  present, 
it  is  ordered,  adjudged,  and  decreed  that  said  account  be  stated  as 
follows."     Tlien  follows  a  statement  of  the  account,  showing 
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items  of  debit  and  credit,  and  also  a  balance  of  said  estate  in  the 
hands  of  the  executor  in  the  amount  above  stated,  but  subject  to 
a  conditional  reduction  by  an  allowance  of  the  sum  stated  as  for 
fees  and  commissions  as  already  explained.  The  action  is  brought 
to  recover  the  balance  of  $8,407.91  as  found  by  the  County  Court 
of  Grand  Forks  county  at  said  accounting.  Plaintiff  offered  evi- 
dence tending  to  show,  and  the  fact  is  not  disputed,  that  no  part 
of  the  balance  so  found  has  ever  been  paid  by  said  executor, 
either  into  the  County  Court  of  Grand  Forks  county,  or  to  the 
plaintiff  in  this  action,  or  at  all.  All  of  the  matters  of  fact  as 
above  narrated  are  substantially  admitted  by  the  answer,  and  are 
not  controverted  by  the  defendants,  except  that  defendants  allege 
that  the  allowance  made  in  said  final  decree  for  services  rendered 
by  the  executor  was  an  absolute  allowance,  and  was  not  made 
conditionally. 

Defendants  admit  that  plaintiff  is  administrator  de  bonis  non 
of  said  estate,  and  allege  that  letters  were  issued  to  plaintiff  as 
such  by  said  court  in  Racine  county,  Wis.,  on  July  8,  1898,  and 
allege  that  the  said  County  Court  of  Grand  Forks  county  did,  in 
due  form,  make  its  order  appointing  plaintiff  administrator  of 
said  estate,  and  issued  letters  of  administration  with  the  will 
annexed  to  plaintiff  on  or  about  October  11,  1898.  Defendants 
all^e  in  substance  in  their  answer  that  said  testatrix  was  domi- 
ciled in  Racine  county.  Wis.,  at  the  time  of  her  death,  and  that 
under  the  laws  of  that  State  the  County  Court  of  Racine  county 
aforesaid  had  full  and  exclusive  jurisdiction  in  the  matter  of  said 
estate  over  all  the  personal  property  belonging  to  said  estate,  wher- 
ever situated,  and  over  all  the  real  estate  belonging  to  said  estate, 
and  situated  in  the  State  of  Wisconsin ;  that  after  said  will  was 
probated  in  the  County  Court  of  said  county  of  Racine,  and  before 
letters  testamentary  were  issued  by  said  court  to  McLaughlin  as 
before  stated,  said  McLaughlin  filed  a  bond  in  said  court  in  the 
penal  sum  of  $60,000,  in  form  as  required  in  such  cases  by  the  laws 
of  the  State  of  Wisconsin,  and  conditioned  in  effect  as  follows : 
That  said  McLaughlin  should  administer,  according  to  the  terms 
of  said  will  and  the  laws  of  said  State,  all  the  property  belonging 
to  said  estate,  and  to  render  just  and  true  accounts  of  his  admin- 
istration to  said  court  in  Wisconsin.  It  is  further  alleged  by  the 
answer  that  said  court  in  Wisconsin  has  at  all  times  retained  its 
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said  jurisdiction  over  the  estate,  and  that  McLaughlin,  as  such 
executor,  from  time  to  time  made  and  filed  in  said  court  accounts 
of  his  doings  as  such  executor,  and  such  accounts  were  so  filed  on 
the  following  dates:  October  22,  1892;  January  19,  1894;  April 
20,  1895;  April  10,  1897;  and  January  24,  1898.  The  answer 
further  alleges  that  said  court  in  Wisconsin  has  proceeded  to 
exercise  its  jurisdiction  over  said  estate,  and  in  so  doing  has 
acted  upon  and  allowed  claims  against  the  estate,  in  whole  or  in 
part,  and  that  numerous  claims  so  allowed  have  been  paid  by 
said  executor  upon  the  order  of  said  court  in  Wisconsin.  The 
answer  further  charges  that  the  deceased  did  not  have  any  estate 
of  any  kind  or  character  in  the  State  of  North  Dakota,  save  only 
two  parcels  of  real  estate,  neither  of  which  were  situated  in  Grand 
Forks  county,  and  that  all  of  said  estate,  except  said  two  parcels 
of  land,  consisted  of  real  estate  in  other  States  than  North 
Dakota,  and  in  notes,  mortgages,  and  other  personal  property. 
A  copy  of  the  will  is  made  a  part  of  the  answer,  which  will  made 
a  large  number  of  bequests  and  legacies  to  divers  persons  and 
public  institutions.  The  only  provision  of  the  will  which  need  be 
set  out  is  as  follows :  "  I  expressly  direct  that  none  of  the  fore- 
going legacies  or  bequests  are  to  be  paid,  but  all  my  estate  be 
allowed  to  accumulate  until  such  time  as  the  principal  and  accrued 
interest  of  all  mortgages  and  other  investments  belonging  to  my 
said  estate  shall  be  sufficient  to  pay  all  said  legacies  and  bequests." 
The  answer  further  states,  in  effect,  that,  pursuant  to  the  direc- 
tion contained  in  said  paragraph  of  the  will,  said  executor  had 
long  prior  to  the  date  of  the  decretal  order  made  by  the  County 
Court  of  Grand  Forks  county,  April  19,  1898,  reduced  to  money 
all  of  the  assets  of  said  estate  except  the  sum  of  $6,646.19,  which 
item  of  uncollected  assets  the  answer  alleges  has  been  duly  turned 
over  to  the  plaintiff  in  this  answer.  The  record  shows  that  this 
item  appears  as  a  credit  item  in  the  final  account  filed  at  Grand 
Forks,  and  the  same,  being  uncontroverted,  was  allowed  by  the 
court  in  the  accounting.  This  item  does  not  however  enter  into 
the  balance  found  in  the  hands  of  the  executor,  and  is  not  con- 
nected  with  the  same.  Defendants  further  allege  that  said  exec- 
utor, in  the  discharge  of  his  trust  under  the  will,  and  in  obedience 
to  the  directions  of  the  will,  had,  prior  to  the  date  of  filing  his 
said  final  account  in  the  County  Court  of  Grand  Forks  county, 
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from  time  to  time  invested  and  reinvested  the  moneys  of  said 
estate,  and  that  said  investments  and  reinvestments  had  aggre- 
gated about  $50,500 ;  that  the  net  balance  as  found  to  be  due  the 
estate  from  the  executor  as  stated  in  said  decretal  order  is  made 
up  entirely  of  investments  made  as  above  stated  between  January 

I,  1897,  and  December  28,  1897,  and  for  which  investments  the 
executor  claimed  credits  in  his  said  final  account,  but  which  were 
disallowed  by  said  court  either  in  whole  or  in  part ;  and  that  had 
all  the  investments  made  as  aforesaid,  and  reported  in  said  final 
account,  been  allowed  and  credited  to  said  executor,  there  would 
have  been  no  balance  or  alleged  balance  in  the  hands  of  said 
executor.  Defendants  further  aver  that  said  McLaughlin  has 
accounted  for  and  turned  over  to  plaintiff  all  the  moneys  in  his 
hands  realized  from  the  assets  of  said  real  estate,  and  has  fully 
accounted  as  hereinbefore  stated.  The  evidence  offered  by  the 
defendants,  so  far  ^s  the  same  is  material,  was  documentary,  and 
consisted  of  authenticated  exhibits  numbered  from  9  to  21,  in- 
clusive. Exhibits  9,  10,  11,  and  12  were  documents  entitled  in  the 
County  Court  of  Racine  county,  and  were  the  accounts  of  said 
executor  in  the  matter  of  said  estate,  verified  by  the  executor,  and 
filed  in  said  court  at  Racine;  and  authenticated  copies  thereof 
were  also  filed  in  the  County  Court  of  Grand  Forks  county. 
These  exhibits,  respectively,  are  dated  October  i,  1892;  January 

II,  1894;  April  18,  189s;  January  I,  1897.  Exhibit  14  is  not 
dated,  but  it  was  filed  in  court  at  Grand  Forks,  December  28, 
1897,  and  the  same  was  entitled  in  the  County  Court  of  Grand 
Forks  county.  It  is  further  referred  to  in  Exhibit  No.  15.  Ex- 
hibit 15  embraces  two  papers.  One  is  a  duplicate  of  Exhibit  14, 
which  exhibit  was  filed  in  said  County  Court  at  Racine  on  Janu- 
ary 24,  1898.  The  second  paper  in  Exhibit  15  is  an  order  of  the 
Racine  County  Court  calling  attention  to  certain  inaccuracies  and 
omissions  shown  in  Exhibit  14 ;  and  said  order  required  the  exec- 
utor to  file  in  said  court  in  Racine  on  or  before  March  i,  1898, 
a  more  complete  and  detailed  account,  and  embracing  certain 
particulars  not  satisfactorily  set  forth  in  the  final  account  em- 
braced in  Exhibit  14,  which  account  was  and  is  a  duplicate  of  the  ' 
final  account  filed  by  the  executor  at  Grand  Forks,  and  upon 
which  the  County  Court  in  Grand  Forks  county  acted  in  making 
its  decretal  order  on  April  19,  1898,  as  already  stated.    Exhibit 
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i6  embraces  an  order  of  the  County  Court  at  Racine  fixing  the 
time  for  the  presentation  of  claims  in  said  court  against  said' 
estate,  and  an  order  stating  in  detail  that  certain  claims  were 
allowed.  This  exhibit  was  not  filed  at  Grand  Forks.  Exhibits 
17  to  21,  inclusive,  were  copies  of  certain  sections  of  the  statute 
laws  of  Wisconsin,  showing  the  jurisdiction  and  powers  of  the 
County  Courts  of  that  State  in  the  matter  of  the  estates  of 
deceased  persons. 

Upon  this  evidence  counsel  for  defendants  moved  for  a  di- 
rected verdict  upon  the  following  grounds:  "  (i)  Because  the 
undisputed  evidence  in  the  case  shows  that  the  shortage  in  the 
accounts  of  S.  W.  McLaughlin,  which  it  is  sought  in  this  action 
to  recover  from  defendants,  was  occasioned  solely  by  reason  of 
his  default  as  trustee  under  the  will  of  said  Catherine  L.  Wording, 
and  not  by  reason  of  any  default  or  misconduct  on  the  part  of 
said  McLaughlin  as  executor  under  the  will  of  said  testatrix. 
(2)  Because  the  demand  sought  to  be  recovered  from  defendants 
herein  arose  through  the  default  of  S.  W.  McLaughlin  as  trustee 
under  the  will  of  Catherine  L.  Wording,  and  plaintiff,  as  admin-* 
istrator  de  bonis  non  of  said  estate,  is  not  the  successor  of  said 
McLaughlin  as  trustee  under  said  will,  and  has  not  legal  capacity 
to  maintain  any  action  touching  the  trust  property  or  any  of  its 
proceeds.  (3)  Because  the  County  Court  of  Grand  Forks  county, 
North  Dakota,  had  no  jurisdiction  to  make  the  order  or  decree  of 
April  18,  1898,  in  evidence,  for  the  reason  that  the  defaults  re- 
cited in  said  order  or  decree  occurred  in  relation  to  personal 
property,  the  situs  of  which  was  at  Racine,  Wisconsin,  where  the 
testatrix  died,  and  of  all  which  personal  property  the  County 
Court  of  Racine  county,  Wisconsin,  always  had  and  retained  sole 
and  exclusive  jurisdiction,  and  which  property  was  obtained  and 
held  by  said  McLaughlin  subject  to  the  jurisdiction  of  said  last- 
named  court,  under  and  by  virtue  of  his  appointment  as  executor 
under  the  will  of  said  deceased.  (4)  Because  the  evidence  in  this 
action  is  insufficient  to  show  that  the  County  Court  of  Grand 
Forks  county.  North  Dakota,  had  any  jurisdiction  to  make  the 
order  or  decree  of  April  18,  1898.  (5)  Because  no  order  or 
direction  has  ever  been  made  or  given  by  the  Probate  Court  of 
Grand  Forks  county   authorizing  plaintiff  to  bring  this  action.'* 

The  decisive  question  for  determination  in  this  court  is,  whether 
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the  direction  of  the  trial  court  to  return  a  verdict  for  the  defend- 
ants was  error.  To  this  question,  in  our  opinion,  an  affirmative 
answer  should  be  given.  It  is  our  opinion  that  the  County  Court 
of  Grand  Forks  county  had  authority  to  make  the  final  order  or 
decree  which  it  entered  in  its  records  on  April  17,  1898.  It  will 
be  conceded  upon  this  record  that  the  sureties  on  McLaughlin's 
bond  are  not  in  a  position  to  question  the  authority  of  the  court 
at  Grand  Forks  to  issue  the  ancillary  letters  testamentary  which 
were  issued,  or  to  dispute  the  binding  force  of  the  bond  which 
they  have  signed,  and  upon  which  such  letters  were  issued  to 
their  principal.  The  sureties,  by  signing  the  bond  in  suit,  en- 
tered into  an  obligation  of  a  specific  nature,  and  one  which  is 
measured  by  the  law  itself.  Section  6349,  Rev.  Codes,  pro- 
vides that  the  bonds  of  executors  and  administrators  shall  be 
**  conditioned  for  the  faithful  discharge  of  all  the  duties  of  the 
trust  imposed  on  him  by  law  or  by  order  of  the  court  according 
to  law."  We  are  therefore  to  inquire  in  this  case  what  duties 
were  imposed  by  law,  or  by  the  lawful  orders  of  the  County 
'Court  of  Grand  Forks  county,  upon  the  executor  for  whom  these 
local  bondsmen  became  sureties.  To  determine  the  questions  in- 
volved, account  must  be  taken  of  certain  matters  which  we  deem 
to  be  of  prime  importance.  It  appears  that  Catherine  L.  Wording, 
deceased,  was  domiciled  at  the  time  of  her  death  in  the  county  of 
Racine,  in  the  State  of  Wisconsin,  and  that  her  last  will  and 
testament  appointed  said  McLaughlin  executor  under  the  will. 
The  will  was  probated  in  the  County  Court  of  said  Racine  county, 
and  original  letters  testamentary  were  issued  in  due  form  to  said 
McLaughlin  by  said  court.  These  letters  were  issued  in  May, 
1890.  It  further  appears  that  later  in  said  month  of  May  Mc- 
Laughlin presented  an  authenticated  copy  of  said  will,  and  of  the 
order  of  court  in  Racine  county  admitting  the  same  to  probate, 
to  the  County  Court  for  Grand  Forks  county,  in  this  State,  and 
that  the  last-named  court  thereafter  issued  to  McLaughlin  letters 
testamentary,  upon  his  filing  in  said  court  the  bond  here  in  suit. 
It  further  appears  that  certain  property,  both  real  and  personal, 
belonging  to  the  estate  of  Catherine  L.  Wording,  deceased,  and 
of  the  value  of  $30,000,  was  then  situated  in  the  State  of  North 
Dakota,  and  in  the  county  of  Grand  Forks.  There  is  no  testimony 
in  this  record  showing  that  any  inventory  of  the  assets  of  the 
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deceased  was  ever  made  or  filed  either  at  Grand  Forks  or  at 
Racine,  Wis. ;  and  hence  this  court  is  unable,  upon  this  record,  to 
determine  either  the  character  or  total  value  of  the  property,  real 
or  personal,  which  was  situated  either  in  the  State  of  Wisconsin 
or  of  North  Dakota  when  letters  testamentary  were  issued  in 
this  State,  or  at  any  time  subsequent  to  that  date,  except  that  it 
does  appear,  as  a  recital  in  the  order  admitting  the  will  to  pro- 
bate in  this  State,  that  $30,000  worth  of  property  was  then  situ- 
ated in  North  Dakota.  The  fact  that  property,  real  or  personal, 
belonging  to  the  estate,  existed  in  North  Dakota,  is  not  contro- 
verted, and  is  alleged  in  the  petition  for  ancillary  letters,  and  is 
found  as  a  fact,  and  recited  by  the  court  in  its  order  issuing  such 
letters.  The  jurisdiction  therefore  of  the  Probate  Court  of  Grand 
Forks  county  to  issue  such  letters,  and  to  do  all  and  singular  the 
things  necessary  to  properly  administer  upon  all  the  property 
coming  into  the  possession  of  such  ancillary  executor  by  virtue 
of  the  letters  so  issued,  cannot  be  questioned.  It  is  elementary  in 
such  cases  that  the  sureties  upon  the  bond  given  locally  and  for 
ancillary  purposes  are  responsible  only  for  the  faithful  conduct 
of  the  ancillary  executor  with  respect  to  duties  assumed  and 
property  received  by  him  pursuant  to  his  local  appointment.  In 
other  words,  the  sureties  in  such  cases  have  a  limited  responsi- 
bility, and  are  not  bound  further.  Nor  would  local  bondsmen  be 
responsible  for  any  misappropriation  of  personal  property  found 
in  this  State,  and  belonging  to  the  estate  of  the  deceased,  or  of 
debts  collected  in  this  State  by  a  foreign  executor  without  suit, 
and  while  acting  solely  under  the  authority  of  letters  testamentary 
issued  in  another  State  by  the  court  of  original  jurisdiction. 
The  title  of  all  personal  property,  wherever  situated,  belonging  to 
the  testator,  is  vested  by  the  will  in  the  executor ;  and  the  exec- 
utor has,  by  virtue  of  his  title  and  his  letters  testamentary,  an 
absolute  right  to  reduce  the  personal  property  to  possession,  and 
to  collect  the  debts.  If  it  happens  that  there  are  local  claims  or 
specific  liens  against  personal  property,  or  debts  situated  or  owing 
in  a  foreign  State,  these  facts  may  necessitate  the  taking  out  of 
ancillary  letters,  and  whenever  this  is  done,  full  responsibility  on 
the  part  of  an  ancillary  executor  and  his  bondsmen  attaches  as  to 
such  debts  and  property;  and  this  is  true  where  there  is  real 
estate  belonging  to  the  deceased  situated  in  a  State  foreign  to  the 
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domicile  of  the  deceased.  The  following  cases  fully  sustain  these 
propositions:  Parsons  v.  Lyman,  20  N.  Y.  103;  Fletcher  v. 
Sanders,  32  Am.  Dec.  96 ;  Baldwin's  Appeal,  81  Pa.  St.  441 ; 
McCord  V.  Thompson,  92  Ind.  565 ;  In  re  Ortiz's  Estate,  86  Cal. 
306,  24  Pac.  1034;  Fox  V.  Tay  (Cal),  id.  855. 

But  counsel  for  the  appellant  strenuously  contend  that  the  lia- 
bility of  the  executor  and  his  local  bondsmen  is  res  judicata;  that 
the  determination  made  by  the  G>unty  Court  of  Grand  Forks 
county  on  April  19,  1898,  wherein  that  court  adjudged  that  a 
balance  of  $8,407.91  was  then  in  the  hands  of  McLaughlin  as 
executor  of  said  estate,  and  further  directing  him  to  pay  that 
amount  into  that  court  within  a  period  of  fifteen  days  thereafter, 
is  a  final  judgment  of  a  court  of  competent  jurisdiction,  and 
as  such  is  entitled  to  all  the  consideration  which  belongs  to  final 
judgments  entered  in  courts  of  record  having  jurisdiction.  In 
other  words,  that  such  judgment,  not  having  been  vacated  or 
appealed  from,  is  final,  and  imports  absolute  verity.  This  alleged 
final  judgment  is  in  the  record,  and  the  same,  together  with  the 
proof  that  it  has  not  been  complied  with,  constitutes  the  evidence 
upon  which  plaintifiF  claims  to  recover  against  the  sureties  named 
as  defendants  in  this  action.  It  must  be  conceded  that  a  judg- 
ment entered  by  a  County  Court  of  this  State  in  any  matter 
within  its  jurisdiction  is  of  equal  rank  and  dignity  with  other 
judgments  entered  by  courts  of  record.  It  is  well  settled  that 
such  judgments  can  be  attacked  collaterally  only  upon  jurisdic- 
tional grounds,  and  upon  those  of  collusion  or  fraud,  and  in  this 
case  neither  collusion  nor  fraud  is  claimed.  It  follows  therefore 
that  this  judgment  is  final,  unless  the  same  can  be  successfully 
impeached  upon  jurisdictional  grounds.  No  claim  is  made  by 
counsel  that  the  decretal  order  in  question  is  assailable  for  want 
of  jurisdiction  upon  any  ground  existing  dehors  the  record ;  but, 
on  the  contrary,  the  precise  contention  is  that  the  alleged  defects 
in  jurisdiction  arise  upon  the  judgment  record  itself,  and  are  ap- 
parent upon  its  face.  In  our  judgment,  it  is  not  vulnerable  upon 
such  grounds.  The  judgment  record  in  evidence,  when  most 
liberally  construed,  embraces  the  following  papers:  (i)  An  ex- 
emplified copy  of  the  will,  and  of  the  order  of  the  County  Court 
of  Racine  county  and  of  Grand  Forks  county  admitting  the  will 
to  probate.     (2)  Certain  accounts  entitled  in  said  estate  and  in 
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the  G)unty  Court  of  Racine  county,  sworn  to  by  the  executor,  and 
from  time  to  time  filed  in  Racine  county,  and  copies  of  which 
were  filed  in  this  State,  and  were  on  file  at  Grand  Forks  when 
the  decretal  order  of  April  19,  1898,  was  entered.  These  ac- 
counts are  heretofore  referred  to  as  Exhibits  9,  10,  11,  and  12. 
(3)  The  account  denominated  a  "final  account,"  filed  at  Grand 
Forks  December  28,  1897,  and  upon  which  the  court  at  Grand 
Forks  expressly  bases  its  judgment  of  April  19,  1898.  This 
account  was,  it  appears,  entitled  in  the  County  Court  of  Grand 
Forks  county,  and  a  duplicate  of  it  was  filed  at  Racine  in  Janu- 
ary, 1898.  This  account  is  known  in  the  record  as  "  Exhibit  14." 
Why  a  duplicate  of  this  exhibit  was  filed  at  Racine  does  not 
satisfactorily  appear,  nor  do  counsel  attempt  to  explain  the  cir- 
cumstance. It  is  a  paper  which  indicates  by  its  nature,  as  well  as 
by  its  title  and  caption,  that  it  properly  belongs  among  the  files 
of  the  court  at  Grand  Forks.  The  County  Court,  by  its  judg- 
ment of  April  19th,  makes  a  statement  showing  fully  and  in 
detail  all  assets  of  the  estate  in  McLaughlin's  hands,  and  with 
which  he  was  chargeable  as  executor,  and  also  showing  all 
credits  due  the  executor  in  the  matter  of  said  estate.  This  state- 
ment is  set  out  at  length  in  the  decretal  order.  The  first  part  of 
such  statement  is  as  follows :  "  Said  executor  shall  be  charged 
with  assets  on  hand  at  last  report  the  sum  of  $34,619.04.**  The 
**  last  report "  thus  specifically  referred  to  is  an  Account  of  the 
executor  filed  in  the  County  Court  of  Racine  county,  an  authen- 
ticated copy  of  which  was  on  file  at  Grand  Forks,  and  had  been 
filed  there  long  prior  to  April  19,  1898.  This  report  is  in  the 
record,  and  is  designated  as  "  Exhibit  12."  A  reference  to  this 
exhibit  discloses  that  the  same  bears  date  January  i,  1897,  is 
verified  by  the  executor,  and  by  him  filed  with  the  court  of  original 
jurisdiction  at  Racine,  and  is  entitled  in  the  County  Court  oif 
Racine  county.  This  account  (Exhibit  12)  embraces  an  enu- 
meration of  and  description  of  the  assets  of  the  estate  in  the  hands 
of  the  executor  at  the  date  of  this  report.  At  this  time,  as  appears 
by  this  account,  the  executor  had  in  his  hands  a  large  amount  in 
notes  and  accounts;  also  a  certain  amount  in  cash,  and  finally 
certain  assets  described  in  the  account  as  follows :  "  Seventeen 
loans  made  since  date  of  Exhibit  11,  aggregating  $14,040.00." 
Exhibit  II,  here  referred  to,  consists  of  the  last  preceding  ac- 
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count  of  the  executor,  filed  in  Racine,  and  a  copy  of  which  was 
on  file  at  Grand  Forks  when  the  decretal  order  of  April  19th  was 
made.  Said  statement  of  the  executor's  account,  as  embodied  in 
the  final  adjudication  made  by  the  County  Court  of  Grand  Forks 
county,  was  further  based  upon  said  final  account  of  the  exec- 
utor. This  final  account,  like  its  immediate  predecessor,  showed 
that  the  executor  at  the  date  of  the  account  had  in  his  possession 
a  large  amount  of  personal  property,  consisting  of  notes,  ac- 
counts, and  collections  made  since  the  date  of  his  last  account, 
and  cash ;  also,  shows  numerous  investments  made  by  the  exec- 
utor since  the  date  of  his  last  preceding  account,  viz.,  since  Janu- 
ary I,  1897,  and  prior  to  the  date  of  the  final  account,  which,  as 
has  been  stated,  was  filed  December  28,  1897.  The  decretal  order 
recites  that  certain  of  these  last-mentioned  investments  so  made 
by  the  executor  were  scaled  down,  and  some  were  disallowed  in 
toto,  and  the  balance  which  the  court  found  to  be  in  the  hands  of 
the  executor,  and  which  the  court  ordered  the  executor  to  pay 
into  court  at  Grand  Forks,  was  arrived  at  by  deducting  the  dis- 
allowed items  from  the  total  credits  as  stated  in  the  final  account. 
The  decretal  order  further  proceeds  to  credit  the  executor  in  the 
sum  of  $3,000  as  disbursed  for  attorney's  fees,  and  with  the  fur- 
ther sum  of  $1,900.96  as  fees  and  commissions  allowed  by  way 
of  compensation  to  the  executor  for  his  services  as  such;  and 
these  items  were,  as  were  all  the  items  in  the  final  account,  com- 
puted by  the  court  in  reaching  the  balance  now  sued  for.  Another 
of  these  accounts  is  embraced  in  Exhibit  No.  9.  This  account, 
as  far  as  can  be  ascertained  from  this  record,  is  the  first  account 
filed  in  the  court  at  Racine  by  the  executor.  It  is  dated  October 
I,  1892.  It  shows  the  total  value  of  the  estate  to  be  $30,429.35, 
and  that  it  consists  of  notes,  cash,  and  accounts  on  hand,  and 
included  also  seven  investments  made  by  the  executor,  of  the 
total  face  value  of  $7,620.  It  also  shows  among  the  assets  of 
the  estate  four  pieces  of  land,  two  of  which  were  situated  in  North 
Dakota.  None  of  the  other  accounts  in  the  record  embrace 
land.  These  sworn  accounts  as  embraced  in  Exhibits  numbered 
9,  10,  II,  12,  and  14,  and  an  exemplified  copy  of  the  will,  and  of 
the  order  admitting  it  to  probate  in  Racine,  Wis.,  were  on  the 
files  of  the  County  Court  at  Grand  Forks ;  and  the  same,  in  our 
judgment,  are  embraced  in  the  judgment-roll  of  the  adjudication 
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made  at  Grand  Forks  on  April  19,  1898.  The  County  Court  of 
Grand  Forks  county  in  making  said  adjudication  made  express 
reference  to  the  final  account,  and  to  the  account  next  preceding 
the  same ;  and,  in  our  opinion,  there  is  a  conclusive  presumption 
also  that  it  acted  upon  all  papers  and  files  then  in  the  court  which 
have  a  necessary  bearing  upon  the  determination  which  was  then 
made.  In  disix)sing  of  the  case  therefore  we  shall  consider  and 
include  in  the  papers  constituting  the  judgment  record  in  the 
County  Court  the  several  exhibits  we  have  mentioned,  as  well  as 
the  will,  and  the  orders  admitting  the  same  to  probate  in  the  State 
of  Wisconsin  and  in  this  State.  From  the  judgment  record  of 
the  Countv  Court  as  thus  defined,  certain  facts  stand  out  in  full 
relief.  First,  we  find  that  the  executor  took  out  letters  in  the 
court  of  original  jurisdiction,  in  which  the  deceased  was  domi- 
ciled at  her  death,  and  that  subsequent  thereto  he  took  out  ancil- 
lary letters  in  this  State.  In  the  absence  of  any  inventory,  the 
record  is  silent  as  to  the  circumstances  under  which  the  executor 
took  possession  of  any  of  the  property  in  this  State  belonging  to 
ithe  estate,  or  as  to  the  character  or  description  of  the  same, 
)except,  as  before  stated,  it  consisted  of  both  real  and  personal 
property  aggregating  $30,000  in  value,  as  already  shown.  The 
above  statement  of  the  facts  which  is  epitomized  from  the  record 
I  will,  we  think,  suffice  to  present  the  legal  questions  which  are 
decisive  of  the  case. 

It  is  the  contention  of  the  respondents*  counsel  that  the  County 
Court  in  making  the  decretal  order  of  April  19th,  which  was 
based  upon  the  final  account  of  McLaughlin  as  made  and  filed 
in  that  court,  acted  without  jurisdiction.  The  argument  is  that 
this  alleged  want  of  jurisdiction  may  be  predicated  upon  either 
one  of  two  entirely  independent  grounds:  First,  it  is  claimed 
that  the  order  in  question,  when  considered  in  connection  with 
the  said  accounts  and  duplicates  of  accounts  —  including  said 
final  account  —  discloses  the  fact  that  the  adjudication  assumes 
to  pass  upon  and  dispose  of  a  large  amount  of  property  which 
had  been  taken  possession  of  by  McLaughlin  by  virtue  of  his 
original  letters  testamentary,  and  that  after  being  so  taken  pos- 
session of,  McLaughlin  made  a  list  of  such  property  and  filed  the 
same  in  said  County  Court  at  Racine,  Wis.,  and  that  said  court 
had  ever  since  retained  exclusive  jurisdiction  over  such  property. 
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A  majority  of  this  court  upon  the  original  presentation  of  the 
case  were  of  the  opinion  that  this  contention  of  counsel  was  sus- 
tained by  the  record  before  us,  and  we  then  so  held.  But  our 
later  investigations,  aided  by  the  arguments  of  counsel  made 
upon  a  rehearing  of  the  case,  has  led  us  unanimously  to  an  oppo- 
site conclusion.  It  is  our  opinion  that  the  several  accounts  and 
duplicates  thereof  which  were  on  file  at  Grand  Forks  when  the 
decretal  order  was  made  do  not  show  necessarily,  much  less  con- 
clusively, that  the  situs  of  the  property  affected  by  the  order,  or 
any  part  of  it,  was  ever  in  the  State  of  Wisconsin,  or  that  the 
same  was  originally  taken  possession  of  by  McLaughlin  under 
his  domiciliary  letters.  None  of  said  accounts  indicate  on  their 
face  the  authority  under  which  McLaughlin  took  the  property 
I ef erred  to  in  them,  respectively;  nor  do  the  same  disclose  the 
Jocus  of  the  property  listed  in  them  when  McLaughlin  took  the 
same  into  his  possession.  It  is  true  that  the  original  accounts, 
except  the  last  and  final  account  of  the  executor,  were  entitled 
and  filed  in  the  County  Court  at  Racine,  and  that  only  duplicates 
thereof  were  filed  at  Grand  Forks.  It  is  conceded  that  this  fact, 
standing  alone,  and  wholly  unexplained  and  unmodified  by  other 
circumstances,  would  tend  strongly  to  show  that  the  schedules 
of  property  embraced  in  said  original  accounts,  respectively,  con- 
sisted of  property  which  McLaughlin  had  taken  possession  of 
under  his  original  letters.  Since  it  was  his  plain  duty  to  list  all 
property  taken  under  the  original  letters,  and  file  the  list  at 
Racine,  the  inference  is  very  strong  that  property  listed  by  him 
and  filed  at  Racine  was  taken  possession  of  under  the  letters 
issued  by  that  court.  But  it  should  not  be  overlooked  that  an 
equally  strong  inference  or  presumption  arises  as  to  the  source 
and  situs  of  the  property  listed  and  embodied  in  the  executor's 
final  account,  which,  as  has  been  seen,  was  originally  filed  in  court 
at  Grand  Forks,  and  was  also  entitled  in  said  court.  It  was  the 
obvious  duty  of  McLaughlin,  under  his  ancillary  letters,  to  take 
possession  of  and  keep  the  property  of  the  deceased  found  in  this 
State,  and  only  the  property  located  here ;  it  was  further  his  plain 
duty  to  file  with  the  court  which  issued  the  ancillary  letters  a 
verified  list  of  the  property  obtained  by  him  under  such  letters, 
and  no  other  property ;  and  finally  it  was  his  duty,  on  being  cited 
into  court  for  that  purpose,  to  file  his  final  account,  embracing  a 
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list  of  all  property  taken  under  his  local  letters,  and  containing 
also  a  verified  statement  of  what  disposition,  if  any,  he  had  made 
of  such  property,  and  no  other  property  could  properly  have  any 
place  in  such  final  accounting  at  Grand  Forks. 

We  concede  that  the  situs  of  property,  and  the  source  from 
which  it  was  originally  derived,  may  be  indicated  by  the  mere  fact 
that  it  was  listed  and  the  list  filed  in  a  certain  court,  out  of  which 
letters  testamentary  had  issued;  but  in  this  case,  where  letters 
issued  out  of  courts  located  in  diflferent  jurisdictions,  account 
must  be  taken  of  the  schedules  filed  in  both  courts,  and  particular 
attention,  we  think,  should  be  paid  to  the  list  of  assets  embraced 
in  the  executor's  final  account.  If  mere  inferences  are  to  control 
as  to  the  situs  of  property,  then  the  inferences  to  be  deduced  from 
filing  lists  of  property  in  the  court  at  Racine  must  be  offset  by 
those  arising  from  filing  the  list  embraced  in  the  final  account 
filed  at  Grand  Forks.  The  record  before  us  does  not  furnish  any 
evidence,  nor  as  much  as  a  suggestion,  that  McLaughlin  or  any  of 
the  numerous  counsel  present  at  the  hearing  had  upon  the  final 
account  made  any  question  touching  the  right  of  the  court  in 
which  the  hearing  was  had  to  adjudicate  upon  all  the  property 
and  subject-matter  contained  in  the  final  account  there  being  con- 
sidered. It  does  not  appear  that  any  one  claimed  at  that  hearing 
that  any  of  the  property  then  involved  ever  had  a  situs  in  the 
State  of  Wisconsin.  Not  only  is  this  record  silent  as  to  any  sug- 
^[estion  that  the  point  was  made  that  the  court  at  Grand  Forks 
was  wanting  in  jurisdiction  for  the  reason  stated,  or  for  any 
other,  but  counsel  for  respondent  tacitly  admit  that  no  point  of 
this  kind  was  raised  at  the  hearing,  but  claim  that  the  point  is 
one  which  cannot  be  waived,  inasmuch  as  it  goes  to  the  jurisdic- 
tion over  the  subject-matter.  But  we  find  evidence  in  this  record 
that  the  property  affected  by  the  decretal  order  in  question  was 
property  originally  taken  possession  of  under  the  ancillary  letters, 
and  such  evidence  is  quite  independent  of  the  strong  inference 
which  arises  from  the  fact  that  McLaughlin  listed  the  property 
as  property  for  which  he  was  accountable  as  executor  to  the  court 
in  which  he  filed  the  final  account.  At  the  hearing  had  upon  the 
final  account  the  executor  was  represented  by  able  counsel,  and 
it  appears  that  such  counsel,  in  open  court,  and  with  the  full  con- 
•currence  of  the  other  counsel  present,  agreed  in  terms  that  the 
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final  account  of  the  executor  then  being  considered  by  the  court 
should  be  stated  in  that  precise  way  in  which  the  court  stated  the 
same,  which  account,  so  assented  to  and  stated,  embraced  debits 
and  credits,  and  showed  the  balance  against  the  executor  as  here- 
inbefore  stated.  This  assent  of  counsel  in  open  court  furnishes 
the  best  possible  evidence,  we  think,  that  the  ancillary  executor, 
as  such,  was  lawfully  chargeable  with  all  the  property  which  he 
had  listed  in  his  final  account,  and  which  was  disposed  of  by  the 
decretal  order  in  question.  Nor  can  the  fact  be  ignored  that  the 
record  sent  to  this  court  does  not  purport  to  embrace  all  the  evi- 
dence offered  in  the  County  Court  at  the  hearing  upon  the  final 
account.  Nor  does  this  record  negative  the  idea  that  other  evi- 
dence in  addition  to  said  several  accounts  and  duplicates  thereof 
was  taken  at  the  hearing  in  the  County  Court.  Counsel  for  the 
defense  offered  certain  evidence  at  the  trial  in  the  District  Court 
which  was  on  file  in  the  County  Court,  but  who  shall  say  upon 
this  record  that  such  evidence  as  was  offered  at  the  trial  was  the 
entire  proof  submitted  in  the  County  Court?  Certainly  no  such 
inference  can  be  drawn  from  the  record  sent  to  this  court.  Con- 
cluding, upon  this  branch  of  the  case,  we  find  that  the  judgment- 
roll  and  evidence  offered  at  the  trial  do  not  necessarily,  much 
less  conclusively,  show  that  any  of  the  property  affected  by  the 
decretal  order  had  its  situs  in  the  State  of  Wisconsin,  or  that  the 
same,  or  any  of  it,  was  originally  taken  possession  of  by  the  exec- 
utor under  his  domiciliary  letters.  The  County  Court  at  the 
accounting  was  vested  with  authority  to  consider  only  the  subject- 
matter  of  the  property  taken  by  the  executor  under  the  ancillary 
letters,  and  to  make  a  decree  disposing  of  such  property,  and  none 
other.  The  exigency  of  the  accounting  demanded  that  the  court 
should  know  and  ascertain  at  the  hearing  just  what  property  had 
been  taken  under  the  authority  of  the  letters  issued  by  such  court. 
It  is  certainly  legitimate  to  presume,  until  the  contrary  appears, 
that  the  court  acted  within  its  powers,  and  that  in  so  doing  it 
considered  all  the  evidence  bearing  upon  the  matter  of  the  situs 
of  the  property  affected  by  the  decree. 

As  we  have  said,  no  inventory  of  the  assets  of  the  estate  found 
in  North  Dakota  was  put  in  evidence  at  the  trial  below,  yet  despite 
this  fact  we  feel  justified  —  nothing  to  the  contrary  appearing  — 
in  assuming  that  such  inventory  was  made  by  McLaughlin,  and 
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in  due  course  was  filed  in  the  court  at  Grand  Forks.  This  pre- 
sumption is  re-enforced  by  the  recital  made  in  the  order  admit- 
ting the  will  to  probate  in  this  State,  which,  as  has  been  seen,  was 
to  the  effect  that  property,  both  real  and  personal,  belonging  to 
the  deceased,  and  of  the  value  of  $30,000,  was  situated  in  this 
State  when  the  will  was  probated  here.  The  law  required  the 
executor  to  take  possession  of  such  property,  and  in  due  course 
to  inventory  the  same  and  file  the  inventory  in  the  court  granting 
the  ancillary  letters.  It  would  manifestly  be  an  unauthorized 
presumption  to  assume,  in  the  absence  of  proof,  that  the  County 
Court  undertook  to  deal  with  and  dispose  of  assets  which  had 
never  been  inventoried  by  the  executor,  or  valued  in  that  court  as 
assets  of  the  estate.  We  deem  it  to  be  our  duty  to  take  the  oppo- 
site view  and  assume  the  filing  of  an  inventory,  and  that  the 
court,  in  making  its  decretal  order,  dealt  exclusively  with  the 
property  listed  in  the  same.  If  the  County  Court  acted  upon  the 
property  listed  and  inventoried  in  that  court,  the  decretal  order 
necessarily  covered  and  affected  only  such  assets  as  were  taken 
into  McLaughlin's  hands  under  the  letters  issued  out  of  that 
court,  and  over  which  that  court  had  plenary  jurisdiction. 

But  counsel  contend,  secondly,  that  the  record  made  in  the 
County  Court  at  the  accounting  at  Grand  Forks  shows  upon  its 
face  that  the  court  then  and  there  assumed  to  adjudicate  upon, 
and  dispose  of  by  its  decretal  order,  certain  property  then  in 
McLaughlin's  hands,  not  as  ancillary  executor,  but  as  testament- 
ary trustee  under  the  will.  Counsel  claim,  and  it  seems  to  be 
conceded,  that  under  the  laws  of  the  State  of  Wisconsin  the 
County  Courts  do  have  jurisdiction  over  testamentary  trustees, 
and  that  the  County  Courts  of  this  State  have  no  such  jurisdic- 
tion, and  hence  that  any  action  taken  or  decree  made  by  the 
County  Court  at  Grand  Forks  affecting  trust  property  in  the 
hands  of  McLaughlin  in  his  capacity  as  trustee  would  be  void  on 
its  face,  as  made  without  authority  of  law.  The  assumption  that 
McLaughlin  had  in  his  hands  at  the  time  of  the  accounting  cer- 
tain assets  of  the  estate,  which  were  trust  funds,  and  held  as  a 
trustee  by  him,  rests  wholly  upon  the  fact  that  it  appears  on  the 
face  of  the  accounts,  and  particularly  by  the  final  account  filed  at 
Grand  Forks,  that  McLaughlin  had  invested  funds  acquired  by 
bim  as  executor,  and  particularly  that  said  account  showed  that 
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such  investments  had  been  made  to  an  amount  exceeding  $14,000 
during  the  year  next  preceding  the  date  of  filing  the  final  account ; 
that  such  investments  appeared  in  the  final  accounts  as  credits, 
and  the  same  was  represented  by  certain  notes  and  securities  then 
in  McLaughlin's  hands,  and  for  which  he  was  then  willing  to 
account  as  executor.  McLaughlin  claimed  of  course  that  such 
securities  were  in  his  hands  as  executor,  and  he  gave  himself 
credit  for  the  same  in  his  said  account  as  executor.  Nor  is  there 
a  trace  of  evidence  or  reason  to  suppose  that  McLaughlin  or  any 
one  else  at  the  hearing  in  the  County  Court  claimed  or  sug- 
gested that  the  securities  in  question  were  not  in  his  hands  in  his 
capacity  as  ancillary  executor,  or  that  he  held  such  securities  as 
trustee.  The  court  however  declined  to  allow  all  of  these  secu- 
rities as  credits,  but,  after  allowing  some  of  them,  disallowed 
others  in  whole  or  in  part.  It  is  claimed  that  the  balance  or 
deficit  found  against  McLaughlin  as  executor  was  caused  by  scal- 
ing down  the  securities  arising  from  the  investments.  Here 
again  it  is  necessary  to  revert  to  the  fact  that  neither  the  District 
Court  nor  this  court  is  in  a  position  to  know  all  the  data  which 
were  before  the  County  Court  at  the  accounting.  As  has  been 
seen,  the  record  shows  nothing  of  the  inventory  filed  at  Grand 
Forks.  It  is  silent  also  as  to  whether  other  oral  or  written  testi- 
mony not  in  this  record  was  in  fact  taken  in  the  County  Court. 
Counsel  stand  on  the  bare  fact  that  McLaughlin  himself  stated 
in  his  final  account,  in  effect,  that  he  had  in  his  hands  as  ancillary 
executor  certain  notes  and  securities  which  were  taken  as  a  result 
of  investments  of  funds  in  his  hands  as  executor.  But  is  such 
a  statement  conclusive  of  the  facts?  We  think  otherwise.  In 
such  a  case  we  think  it  would  be  the  duty  of  the  court  to  inquire 
into  the  matter  and,  among  other  things,  determine  the  prelimi- 
nary fact  whether  the  securities  on  hand  were  in  fact  taken  as 
a  result  of  investing  the  funds  of  the  estate,  or  were  some  other 
securities.  Again,  such  securities  could  not,  against  objection, 
be  lawfully  accepted  in  lieu  of  cash.  If  property  inventoried  had 
been  converted  into  cash,  the  burden  would  be  upon  the  executor 
to  produce  the  cash ;  nor  would  any  new  securities  answer  in  lieu 
of  the  money,  except  in  cases  like  that  at  bar,  where  all  parties 
interested  in  the  estate  came  into  court  and  voluntarily  agreed  to 
accept  certain  securities  in  lieu  of  money.     It  was  therefore  the 
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duty  of  the  County  Court  to  refuse  to  allow  and  give  credit  for 
any  new  securities,  except  in  so  far  as  the  securities  were  vol- 
untarily accepted  by  all  parties  interested  in  the  estate  or  its 
proceeds. 

We  have  seen  that  neither  the  executor  nor  his  counsel  ever 
advanced  the  idea  at  the  accounting  that  the  proceeds  of  the 
estate  obtained  under  the  ancillary  letters  could  be  accounted  for 
by  simply  taking  credit  as  executor,  and  charging  the  same  to 
himself  in  his  capacity  as  trustee.  No  such  charge  was  made  in 
fact  in  the  final  account,  and,  as  we  have  said,  no  such  idea  ap- 
pears to  have  been  broached  at  any  time  in  the  County  Court. 
But  if  the  executor  at  the  accounting  had  sought  to  account  for 
any  of  the  proceeds  of  the  estate  by  simply  taking  credit  for  the 
same  as  executor,  and  charging  them  to  himself  in  his  capacity 
as  a  trustee,  we  think  such  a  charge  could  not  have  been  upheld. 
The  court  at  Grand  Forks  was  wholly  devoid  of  authority  to  deal 
with  the  executor  in  his  trustee  capacity,  and  that  capacity  was 
wholly  foreign  to  the  relation  created  by  the  ancillary  letters. 
Under  such  letters  the  executor's  duties  were  circumscribed. 
After  paying  local  claims,  if  any,  the  ancillary  executor  was  lim- 
ited to  the  mere  matter  of  converting  the  proceeds  of  the  estate 
received  under  his  letters  into  money,  and  then,  after  making  his 
final  account,  to  turn  over  the  net  proceeds  of  the  estate  to  the 
domiciliary  executor  to  be  distributed  and  disposed  of  under  the 
will  by  the  court  of  original  jurisdiction.  Thus  it  will  be  seen 
that  the  ancillary  letters  conferred  no  powers  upon  McLaughlin 
as  a  testamentary  trustee;  nor  did  the  court  which  issued  such 
letters  have  the  least  authority  to  deal  with  McLaughlin  as  trus- 
tee under  the  will,  and,  as  we  have  shown,  the  court  at  Grand 
Forks  did  not  attempt  to  administer  the  trust,  or  to  deal  with 
McLaughlin  in  his  capacity  as  trustee  under  the  will.  The  court 
simply  refused  to  give  the  executor  credit  for  certain  securities 
which  McLaughlin  had  at  the  accounting,  and  which  McLaughlin 
had  in  his  account  given  himself  credit  for  in  his  capacity  as 
ancillary  executor.  We  think  the  action  of  the  County  Court 
was  entirely  proper  and  could  not  have  been  different  under  the 
law.  We  are  therefore  of  the  opinion  that  the  judgment  offered 
in  evidence  at  the  trial  in  the  District  Court  did  not  show  on  its 
face  that  the  County  Court  was  without  jurisdiction  to  enter  the 
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decretal  order  of  April  19,  1898.  It  must  follow  from  what  has 
been  said  that  the  District  Court  erred  in  directing  a  verdict  for 
defendants  upon  the  ground  that  the  records  of  the  County  Court 
put  in  evidence  showed  on  their  face  that  the  County  Court  was 
without  jurisdiction  to  enter  the  decretal  order  which  is  the  basis 
of  this  action.     A  new  trial  will  therefore  be  ordered. 

The  judgment  sued  on  not  being  invalid  for  want  of  jurisdic- 
tion, counsel  contend  that  it  is  merely  prima  facie  evidence  of  its 
contents,  and  is  not  conclusive.  We  shall  hold  that  the  judg- 
ment is  conclusive,  and  imports  the  same  degree  of  verity  as  judg- 
ments entered  by  courts  of  record  in  this  State.  All  doubts  upon 
this  point  are  absolutely  settled  by  section  6186,  Rev.  Codes,  1899, 
which  declares :  *'  The  proceedings  of  a  County  Court  in  the 
exercise  of  its  jurisdiction  are  construed  in  the  same  manner  and 
with  like  intendments,  as  the  proceedings  of  courts  of  general 
jurisdiction,  and  to  its  records,  orders,  and  decrees  there  is  ac- 
corded like  force,  effect,  and  legal  presumptions  as  to  the  records, 
orders,  judgments,  and  decrees  of  courts  of  general  jurisdiction." 
But  if  the  judgment  were  mere  prima  facie  evidence  of  its  con- 
tents, and  hence  disputable,  we  should  hold,  upon  grounds  already 
stated,  that  the  County  Court  was  fully  justified  upon  the  evi- 
dence in  entering  the  judgment  which  was  entered  by  the  full 
consent  of  all  the  parties  interested  in  the  estate. 

We  might  safely  place  our  ruling  upon  an  additional  ground, 
not  before  mentioned.  It  is  this:  We  have  seen  that  there  is 
not  a  particle  of  evidence  in  this  record  that  at  any  time  prior  to 
the  accounting  in  question,  or  since  that  time,  McLaughlin  ever 
claimed  to  act  in  his  capacity  of  trustee  under  the  will.  It  is 
equally  true  that  no  evidence  is  in  this  record  tending  to  show 
that  he  had  taken  the  steps  which  the  law  requires  to  be  taken  in 
order  to  relieve  himself  or  his  bondsmen  from  liability  for  his 
acts  done  as  ancillary  executor.  It  seems  to  be  settled  by  the 
decided  weight  of  the  adjudications  that  where  an  executor  is 
also  a  trustee  under  a  will,  and  qualifies  as  executor,  he  and  his 
sureties  will  be  bound  until  such  time  as  the  executor  shall  ac- 
count as  executor  and  qualify  as  a  trustee.  There  must  be  some 
open  and  notorious  act  done  by  the  executor  whereby  it  may  be 
known  that  the  line  has  been  crossed  which  separates  the  capacity 
of  the  executor  from  that  of  the  trustee.     We  cite  only  a  few  of 
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the  many  authorities  supporting  this  proposition :  Prior  v.  Talbot 
(lo  Cush.  i);  Conkey  v.  Dickinson  (13  Mete.  [Mass.]  51); 
Ne^vcomb  v.  Williams  (9  id.  525)  ;  Miller  v.  Congdon  (14  Gray, 
114)  ;  White  v.  Ditson  (140  Mass.  351,  4  N.  E.  606)  ;  Groton  v. 
Ruggles  (17  Me.  137);  Williams  v.  Gushing  (34  id.  370); 
In  re  Higgins*  Estate  ([Mont.]  39  Pac.  507,  28  L.  R.  A.  116)  ; 
Bellinger  v.  Thompson  ([Oreg.]  37  Pac.  714);  Granson  v. 
Wilsey  ( [Mich.]  39  N.  W.  9)  ;  Newport  Probate  Gourt  v.  Hazard 
(13  R.  I.  i)  ;  State  v.  Branch  (134  Mo.  592,  36  S.  W.  226). 

But  it  is  urged  that  the  sureties  on  the  executor's  bond  who 
did  not  appear  at  the  accounting,  and  were  not  cited  to  appear, 
are  not  bound  by  the  adjudication  made  at  the  accounting.  There 
is  some  authority  sustaining  this  contention,  and  holding  that  the 
questions  settled  as  against  the  executor  may  be  relitigated  in  an 
action  brought  against  the  bondsmen,  and  that  in  such  an  action 
the  record  of  the  adjudication  is  only  presumptive,  and  not  con- 
clusive. (See  Lipscomb  v.  Post  ell,  38  Miss.  476;  Gibson  v.  Rob- 
inson, 90  Ga.  756,  16  S.  E.  969;  Bird  v.  Mitchell,  loi  Ga.  46, 
28  S.  E.  674.)  But,  in  our  judgment,  the  better  rule,  and  that 
supported  by  a  very  decided  weight  of  authority,  is  to  the  con- 
trary. In  Wolff  v.  Shaeffer  (74  Mo.  154)  the  court  said :  "  The 
surety  on  an  administrator's  bond  is  concluded  by,  and  cannot 
attack  collaterally,  a  final  settlement  from  w^hich  there  has  been 
no  appeal."  (See  also  Dix  v.  Morris,  66  Mo.  614 ;  State  v.  Greus- 
bauer,  68  id.  254 ;  Slagle  v.  Entrekin,  44  Ohio  St.  637,  10  N.  E. 
675 ;  Wehrle  v.  Wehrle,  39  Ohio  St.  365 ;  Gasoni  v.  Jerome,  58 
N.  Y.  315;  Braiden  v.  Mercer,  44  Ohio  St.  339,  7  N.  E.  155; 
Invin  v.  Backus,  25  Cal.  214;  Heard  v.  Lodge,  20  Pick.  53; 
Garber  v.  Gom.,  7  Pa.  St.  265;  Salyer  v.  State,  5  Ind.  202; 
People  V.  White,  11  111.  341 ;  Ralston  v.  Wood,  15  id.  160;  Hoi- 
den  V.  Gurry  [Wis.]  55  N.  W.  965;  Jenkins  v.  State  [Md.]  23 
Atl.  608.)  This  rule  is  firmly  settled  in  Wisconsin.  (See 
Meyer  v.  Barth,  72  N.  W.  748 ;  Shepard  v.  Pebbles,  38  Wis.  373.) 
Of  course  this  rule  does  not  preclude  a  collateral  attack  upon  a 
final  judgment  when  made  by  the  bondsmen  upon  the  ground  of 
fraud  and  collusion,  but  in  the  case  at  bar  there  is  no  fraud  or 
collusion  charged.  But  respondents'  counsel  concede  that,  while 
the  rule  as  above  stated  is  established  by  a  preponderance  of  au- 
thority, the  same  is  not  sound  in  principle,  and  that  it  has  been 
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swept  away  and  the  opposite  rule  established  by  the  statute ;  citing- 
chapter  69  of  the  Civil  Code,  which  defines  and  regulates  con- 
tracts of  indemnity.  While  it  is  true  that  bonds  of  executors, 
administrators,  and  guardians  are  obligations  iii  their  nature 
closely  allied  to  indemnity  contracts,  nevertheless  we  are  clear 
that  a  decided  preponderance  of  authority  will  be  found  to  dis- 
tinguish such  bonds  frohl  contracts  of  indemnitor.  Some  authori- 
ties declare  that  these  bonds  are  simply  exceptions  to  the  rule, 
while  other  courts  declare  that  they  differ  radically  in  their  nature 
from  indemnity  contracts,  and  hence  cannot  be  classed  as  excep- 
tions, but  stand  entirely  upon  their  own  terms  and  legal  effect. 
In  New  York  the  reason  of  the  distinction,  as  stated  in  McMahon 
V.  Smith  (24  App.  Div.  25,  49  N.  Y.  Supp.  93),  is  that  the  surety 
voluntarily  places  himself  in  privity  with  the  administrator  or 
executor,  and  is  therefore  bound  by  any  decree  that  the  surrogate 
has  jurisdiction  to  make.  The  majority  rule  is  upheld  by  the 
courts  of  Alabama,  Arkansas,  Louisiana,  Maine,  Massachusetts, 
Michigan,  Missouri,  New  York,  Oregon,  Pennsylvania,  South 
Carolina,  and  Texas.  The  authorities  from  the  States  men- 
tioned will  be  found  in  note  2,  11  Am.  &  Eng.  Encyc  of  Law 
(2d  ed.),  901.  The  judgment  will  be  reversed  and  a  new  trial 
ordered.     All  the  judges  concurring. 

Bartholomew,  C.  J. —  I  concur  in  the  result  announced  in  the 
opinion  formulated  by  Justice  Wallin.  I  do  not  believe,  and 
for  the  reasons  stated  by  my  associate,  and  these  defendants  can 
be  heard  to  say  that  their  principal  held  the  property  for  which 
he  was  charged  by  the  County  Court  of  Grand  Forks  county  in 
the  capacity  of  testamentary  trustee,  and  not  as  executor.  Nor 
do  I  believe  that  these  defendants  can  assail  the  final  order  made 
by  said  court  on  any  grounds  other  than  fraud,  collusion,  or 
want  of  jurisdiction.  They  do  assail  it  in  this  case  for  want  of 
jurisdiction  of  the  subject-matter.  We  have  nothing  before  us 
except  the  documentary  record  upon  which  such  final  order  was 
based.  We  must  indulge  in  support  of  that  order  every  presump- 
tion that  would  be  indulged  in  support  of  the  final  judgment  of 
a  court  of  general  jurisdiction.  (Rev.  Codes,  §  6186.)  It  fol- 
lows that  jurisdiction  must  be  presumed  unless  the  record  con- 
clusively shows  the  want  of  jurisdiction.     I  wish  to  examine  that 
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record  briefly,  because  the  principal  opinion  does  not  clearly  dis- 
close the  reasons  that  control  my  decision. 

Catherine  L.  Wording  died  testate  about  March  i,  1890,  at 
Racine  county,  in  the  State  of  Wisconsin,  she  being  domiciled  in 
said  county  at  the  time  of  her  death.  By  the  terms  of  her  will 
one  McLaughlin,  a  resident  of  Grand  Forks  county,  in  this  State, 
was  named  as  sole  executor.  Such  will  was  duly  proved  and 
admitted  to  probate  by  the  proper  court  in  Racine  county.  Wis., 
on  May  6,  1890,  and  bond  required.  The  record  does  not  show 
whether  any  bond  was  given  or  not,  but,  as  will  appear,  it  does 
show  that  the  executor  proceeded  with  his  duties  as  such  in  such 
court-  In  due  time  a  copy  of  the  will,  with  proof  of  probate 
thereof,  was  filed  in  Grand  Forks  county,  in  this  State,  with  the 
petition  of  the  executor  asking  that  the  will  be  admitted  to  pro- 
bate in  said  county.  The  petitioner  alleged  that  there  was  real 
and  personal  property  belonging  to  the  estate,  and  situate  in  this 
State,  of  the  value  of  $30,000.  Such  proceedings  were  had  that 
on  May  21,  1890,  said  will  was  admitted  to  probate  in  said  county, 
the  order  reciting  that  there  was  property  of  said  estate  in  this 
State;  and  on  July  i,  1890,  the  bond  of  said  executor  in  the  sum 
of  $60,000,  with  these  defendants  as  sureties,  was  duly  filed  and 
approved.  As  these  defendants,  if  liable  at  all,  can  only  be  held 
for  some  default  in  connection  with  the  ancillary  executorship, 
it  becomes  pertinent  to  inquire  what  court,  in  legal  contemplation, 
and  in  the  absence  of  special  circumstances,  had  jurisdiction  over 
the  personal  property  of  said  estate.  We  get  no  aid  from  any 
inventory,  because,  so  far  as  this  record  shows,  no  inventory  was 
filed  in  either  court.  It  is  conceded  that  for  the  purpose  of  ulti- 
mate distribution  the  domiciliary  court  has  exclusive  jurisdiction, 
but  denied  that  such  court  has  exclusive  jurisdiction  for  ordinary 
administration  purposes.  I  think  however  that  the  ordinary 
rule  as  to  personal  property  should  be  applied  in  all  such  cases, 
and  that  the  situs  of  the  personalty  must  follow  the  domicile  of 
the  owner,  and  I  do  not  think  this  is  changed  in  the  least  by  the 
fact  that  such  personal  property  consists  of  evidences  of  debts 
owing  by  parties  resident  in  other  States.  (Doolittle  v.  Lewis, 
7  Johns.  Ch.  45 ;  Vroom  v.  Van  Home,  10  Paige,  549 ;  Middle- 
brook  V.  Bank,  41  Barb.  481 ;  Parsons  v.  Lyman,  20  N.  Y.  103.) 
And  when  the  domiciliary  executor  receives  a  voluntary  pa3rment 
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from  a  debtor  in  a  foreign  jurisdiction,  no  ancillary  executor  hav- 
ing been  appointed  in  such  jurisdiction,  the  payment  so  received 
must  go  into  the  account  of  the  domiciliary  executor.  (See 
cases  last  cited  and  also  Baldwin's  Appeal,  8l  Pa.  St.  441 ; 
McCord  V.  Thompson,  92  Ind.  565 ;  In  re  Ortiz's  Estate,  86  Cal. 
306,  24  Pac.  1034.)  It  does  not  follow  from  this  that  such 
executor  could  satisfy  a  mortgage  in  a  foreign  jurisdiction,  or 
assign  such  mortgage.  Another  rule  that  is  well  settled,  and  I 
think  universal,  is  that  when  it  becomes  necessarj'  to  go  into  the' 
cour^^s  of  a  State  in  order  to  enforce  claims  of  an  estate  of  one 
who  died  domiciled  in  another  State,  a  domiciliary  executor  will 
not  be  recognized.  For  this  reason  the  existence  of  debts  in 
another  jurisdiction  has  always  been  held  sufficient  ground  for 
ancillary  proceeding.  (See  Schouler  Exrs.  §  24,  and  cases  cited.) 
And  no  doubt  after  ancillary  proceedings  had  been  had,  all  prop- 
erty coming  to  the  hands  of  the  ancillary  executor  as  such, 
whether  by  voluntary  or  enforced  payment,  must  be  accounted 
for  in  the  ancillary  court.  Now,  in  the  case  at  bar  the  general 
jurisdiction  of  the  County  Court  of  Grand  Forks  county  cannot 
be  questioned,  nor  can  it  be  questioned  that  there  was  property 
belonging  to  the  estate  within  that  jurisdiction.  The  difficulty 
lies  in  excluding  the  domiciliary  court  from  jurisdiction  over  any 
of  the  property  involved  in  the  final  accounting  made  by  the  ancil- 
lary court.  After  the  approval  of  the  bond  and  granting  of 
ancillary  letters,  as  hereinbefore  stated,  the  next  document  that 
appears  in  the  record  is  known  as  "  Exhibit  9."  It  is  an  authenti- 
cated copy  of  account  filed  by  the  executor,  entitled  in  the  County 
Court  of  Racine  county.  Wis.,  "  In  the  Matter  of  the  Last  Will 
and  Testament  of  Catherine  L.  Wording,  Deceased."  It  bears 
date  October  i,  1892.  This  was  more  than  two  years  after  the 
issuing  of  both  the  domiciliary  and  ancillary  letters.  The  account 
shows  notes  and  accounts  on  hand,  as  per  itemized  list,  $16,820.43  > 
cash  collected,  $13,186.28.  It  also  recites  cash  as  on  hand  (at 
some  past  statement  or  accounting,  presumably,)  in  the  sum  of 
$1,561.82.  It  also  shows  disbursements  for  funeral  expenses  and 
sundry  investments.  As  stated,  this  report  was  made  to  the  Wis- 
consin court  and  purported,  of  course,  to  deal  with  property  re- 
ceived by  the  executor  by  virtue  of  his  appointment  by  such  court. 
Yet  there  is  nothing  whatever  in  the  report  to  show  from  what 
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source  any  of  this  cash  was  received.  It  is  physically  possible 
that  it  might  have  been  received  in  the  ancillary  jurisdiction  after 
the  issuance  of  the  ancillary  letters.  It  is  possible,  too,  that  all 
the  notes  and  accounts  mentioned  may  have  been  owing  by  resi- 
dents within  the  ancillary  jurisdiction.  In  other  words,  it  is  pos- 
sible that  the  Wisconsin  court  had  no  jurisdiction  of  any  of  the 
assets  set  forth  in  the  report.  On  April  17,  1894,  an  exemplified 
copy  of  this  report  was  filed  in  the  case  in  the  County  Court  of 
Grand  Forks  county.  On  the  same  date  an  exemplified  copy  of 
the  next  report  made  to  the  Wisconsin  court  (Exhibit  10)  was 
filed  in  the  County  Court  of  Grand  Forks  county.  This  report 
was  filed  in  the  Wisconsin  court  January  19,  1894,  and  is  of  the 
same  general  nature  as  the  preceding  report,  and  shows  notes  and 
accounts  on  hand,  over  $9,000  collected  since  last  report,  a  num- 
ber of  investments,  and  claims  to  the  amount  of  $1,432.91  against 
the  estate  paid.  Why  these  reports  were  filed  in  both  courts  is 
matter  of  conjecture.  It  was  not  possible  that  both  courts  should 
have  jurisdiction  over  the  same  specific  property.  The  filing  in 
one  court  or  the  other  was  a  useless  act.  True,  after  the  assets 
in  the  ancillary  jurisdiction  had  all  been  reduced  to  cash,  or  to  a 
condition  proper  for  distribution,  and  a  final  settlement  of  the 
estate  had  in  the  ancillary  jurisdiction,  the  balance  then  on  hand 
must  be  passed  to  the  domiciliary  court  for  final  distribution. 
Then  for  the  first  time  does  the  jurisdiction  of  that  court  attach. 
As  I  have  stated,  it  is  possible  that  all  of  this  cash  and  these  notes 
and  accounts  properly  belonged  in  the  ancillary  jurisdiction. 
True,  it  seems  from  this  last  report  that  the  executor  had  been 
using  cash  in  his  hands  to  pay  claims  in  the  Wisconsin  court. 
But  I  will  presume,  in  support  of  this  judgment,  that  in  so  doing 
he  exceeded  his  authority.  Exhibits  11  and  12  are  reports  of  the 
executor  made  in  the  Wisconsin  court,  and  an  exemplified  copy 
subsequently  filed  in  the  Grand  Forks  County  Court.  They  do 
not  differ  in  their  general  tenor  from  the  prior  reports  already 
mentioned.  The  next  report  is  Exhibit  14,  made  in  response  to 
the  order  of  the  ancillary  court,  and  filed  first  in  that  court  and 
subsequently  in  the  Wisconsin  court.  It  was  upon  the  coming 
in  of  this  report  that  the  final  order  was  made.  This  final  order 
(Exhibit  7),  after  scaling  down  or  disallowing  certain  invest- 
ments reported,  continues :     "  Upon  a  full  hearing  of  said  ac- 
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count,  and  by  the  consent  of  all  parties  represented,  it  is  ordered, 
adjudged,  and  decreed  that  said  account  be  stated  as  follows: 
Said  executor  shall  be  charged  with  assets  on  hand  at  last  report 
the  sum  of,"  etc.  This  clearly  shows  that  this  final  order  was 
based  upon  and  related  to  the  specific  property  covered  by  Ex- 
hibit 12  —  a  report  made  to  and  filed  originally  in  the  Wisconsin 
court,  and  which,  in  its  turn,  was  based  upon  preceding  reports 
all  made  to  and  originally  filed  in  that  court.  But  all  presump- 
tions must  be  indulged  in  favor  of  the  validity  of  this  final  order. 
We  cannot  hold  that  it  was  made  without  jurisdiction  unless  it 
conclusively  so  appears  from  the  record.  In  my  judgment,  it  does 
not  so  appear,  and  I  do  not  base  this  upon  the  assumption  that 
there  may  have  been  evidence  dehors  the  record  showing  juris- 
diction. I  think  the  record  rebuts  anything  of  that  kind.  Nor  do 
I  base  it  upon  the  assent  of  counsel  to  the  order.  That  assent 
could  not  confer  jurisdiction  over  the  res.  I  base  it  simply  upon 
the  record  as  herein  discussed. 

The  judgment  is  properly  reversed. 


Adkins  vs.  Loucks  et  al. 

[Supreme  Court  of  Wisconsin,  October  12,  1900;  107  Wis.  587,  83  N. 

W.  934.] 

Attachment  —  When  Lies  —  Decisions  Reviewable  —  De- 
scent AND  Distribution  —  Action  Against  Heir  —  Fraud- 
ulent Conveyances  —  Limitation  of  Actions. 

* 

1.  The  provisional  remedy  for  the  attachment  of  property  under  the 

statutes  of  this  State  is  confined  to  actions  at  law  to  recover  money 
due  from  the  defendant  upon  contract. 

2.  An  action  to  enforce  the  statutory  liability  of  heirs  for  the  debts  of 

their  decedent  to  the  extent  of  property  inherited  by  them  from 
him  is  not  an  action  on  contract 

3.  An  order  vacating  an  attachment  of  property  is  not  reviewable  on 

appeal  from  the  judgment  in  the  action.    It  must  be  reviewed  on 
appeal  from  the  order  settiig  aside  the  attachment. 
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4.  Save  cases  where  interlocutory  judgments  are  allowable  under  the 

special  provision  in  section  2883,  Revised  Statutes,  but  one  final 
judgment  is  permissible  in  any  action.  In  that  the  rights  of  all  the 
parties  must  be  adjudicated. 

5.  If  a  person  convey  property  in  fraud  of  others  who  are  entitled  to 

resort  to  it  for  the  collection  of  their  claims,  and  the  vendee  retain 
part  of  the  consideration  and  part  of  it  be  paid  to  and  retained  by  a 
third  person  as  trustee  for  the  vendor,  and  both  be  guilty  participants 
in  the  fraud,  all  are  proper  parties  defendant  in  an  action  to  enforce 
the  right  of  such  person  to  a  satisfaction  of  his  debt  out  of  the 
property  conveyed. 

6.  The  test  of  whether  more  than  one  cause  of  action  is  stated  in  a  com' 

plaint  is  whether  more  than  one  principal  subject  of  action  or  pri- 
mary right  is  presented  by  the  pleading  for  adjudication. 

7.  In  an  action  to  enforce  the  right  of  a  creditor  to  payment  of  his  claim 

against  the  estate  of  a  deceased  person  out  of  the  property  of  such 
person  in  the  hands  of  his  heirs,  under  section  3274,  Revised  Stat- 
utes,, a  fraudulent  vendee  of  such  property  is  a  proper  defendant,  and 
likewise  is  a  third  person  who  participated  in  the  fraud  and  is  in 
possession  of  the  fruits  thereof  for  the  vendor. 

8.  In  the  circumstances  last  above  stated,  the  only  primary  right  for 

adjudication  is  the  right  of  the  plaintiff  to  payment  of  his  claim  out 
of  the  specific  property.  The  other  matters  are  incidental  and  ger- 
mane to  such  primary  right.  They  do  not  constitute  another  or 
other  causes  of  action. 

9.  If  a  person,  possessed  of  property  as  heir  of  another,  sell  the  same 

with  intent  to  deprive  the  creditors  of  the  estate  of  his  decedent 
from  resorting  thereto  for  the  payment  of  his  claim  under  section 
3274,  Revised  Statutes,  and  the  vendee  participate  in  such  purpose, 
the  sale  is  not  protected  by  section  3285,  Revised  Statutes,  but  fs 
voidable  under  section  2320,  Revised  Statutes. 

10.  A  foreign  guardian  has  no  greater  authority  over  the  estate  of  his 
ward  in  this  State,  after  filing  a  certified  copy  of  his  appointment 
in  the  Probate  Court,  than  a  general  guardian  appointed  by  a  court 
in  this  State.  He  cannot  sell  the  real  estate  of  his  ward  here  situ- 
ated under  his  general  authority,  but  must  obtain  special  authoriza- 
tion therefor  as  provided  by  law  in  case  of  other  guardians,  and  a 
sale  otherw^ise  made  will  not  affect  the  title  attempted  to  be 
transferred. 

11.  If,  when  a  cause  of  action  accrues  in  favor  of  a  resident  of  this  State 
against  a  nonresident  thereof,  the  latter  be  out  of  the  State,  the 
statute  of  limitations,  upon  the  enforcement  of  such  cause  of  action 
here,  will  not  run  against  the  former  while  the  latter  remains  so 
absent. 

(Syllabus  by  the  judge.) 
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Appeal  from  Circuit  Court,  Outagamie  county;  John  (jOod- 
LAND,  Judge. 

Action  by  Charks  G.  Adkins  against  Wallace  E.  Loucks  and 
others.    From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Three  appeals  from  the  Circuit  Court  for  Outagamie  county. 

Action  to  enforce  the  liability  of  heirs  under  section  3274, 
Rev.  Stat.  The  action  was  commenced  May  25,  1897,  against 
Dolly  M.,  Martha  M.,  William  H.,  and  Myrtle  Loucks,  minor 
heirs,  and  Wallace  E.,  Stephen  P.,  and  Kate  Rose  Loucks,  adult 
heirs,  of  Phineas  Loucks,  deceased.  The  complaint  set  forth  in 
substance  the  following  facts:  April  i,  1874,  Phineas  Loucks 
made  a  promissory  note  and  delivered  it  to  plaintiff,  promising 
to  pay  plaintiff  or  bearer  $338.71  one  day  after  date,  with  interest 
at  the  rate  of  10  per  cent,  per  annum.  April  4,  1876,  he  paid 
$63.33,  May  22,  1877,  $300,  and  October  28,  1890,  $50.  There 
is  due  the  principal  of  the  note  and  interest  from  its  date  at  the 
rate  mentioned  therein,  less  the  payments  acknowledged.  Phineas 
Loucks  removed  to  California  in  1877,  ^^^  thereafter  remained 
absent  from  this  State  till  he  died  in  1891.  He  left  no  heirs  ex- 
cept the  defendants,  his  children,  to  whom  his  property  in  this 
State  descended  at  his  death.  He  then  owned,  in  Outagamie 
county,  this  State,  an  undivided  one-half  interest  or  more  in  the 
northeast  Va  of  the  southeast  K  of  section  18,  town  32,  range  18 
east,  worth  about  $600.  He  left  no  other  property  in  this  State. 
Ko  administration  has  been  granted  in  this  State.  There  are  no 
means  by  which  plaintiff  can  collect  his  claim  except  by  resorting 
to  the  land  aforesaid  and  the  statutory  liability  of  the  heirs  under 
section  3274,  Revised  Statutes.  Judgment  was  asked  for,  making 
plaintiff's  claim  a  lien  upon  the  land. 

On  an  affidavit  stating  the  same  facts  as  those  above  set  forth, 
and  containing  no  allegation  of  indebtedness  of  the  defendants  to 
plaintiff,  a  writ  of  attachment  was  sued  out,  under  which  the 
interest  of  defendants  in  the  land  mentioned  was  seized.  January 
5,  1898,  defendant  answered,  pleading  the  six-years  statute  of 
limitations,  and  putting  in  issue  substantially  all  the  allegations  of 
the  complaint  except  that  in  regard  to  Loucks'  removal  to  Cali- 
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fomia  and  his  death  in  1891,  his  leaving  the  land  in  Wisconsin, 
its  descent  to  defendants  as  his  heirs,  and  that  he  left  no  other 
property  in  this  State.  The  writ  of  attachment  was  set  aside  as 
unauthorized  by  law  and  unsupported  by  proper  affidavit. 

July  22,  1897,  defendants  were  permitted  to  serve  a  supple- 
mental answer  to  the  effect  that  subsequent  to  the  commencement 
of  the  action,  and  before  the  filing  of  any  notice  thereof,  they 
alienated  the  land  mentioned  for  value  and  in  good  faith  to  Louis 
Jacquot,  who  was  a  bona  fide  purchaser  thereof.  Thereafter 
plaintiff  was  permitted  to  file  a  supplemental  complaint  and  to 
bring  in,  as  defendants,  Humphrey  Pierce,  the  guardian  ad  litem 
of  the  minor  defendants  and  attorney  for  the  defendants,  Louis 
Jacquot,  the  alleged  purchaser  of  the  land,  and  John  Hurst.  The 
supplemental  complaint  charged,  in  effect,  in  addition  to  the 
allegations  contained  in  the  original  complaint,  that  the  heirs  of 
Phineas  Loucks  in  bad  faith  attempted  to  convey  their  interests 
in  the  land  to  Jacquot  and  that  he  conveyed  the  interest  he  thereby 
obtained  to  defendant  Hurst;  that  the  entire  consideration  for 
the  land,  which  was  to  move  to  the  heirs,  had  not  been  paid ;  that 
such  part  as  had  been  paid  was  in  the  possession  of  defendant 
Pierce;  that  each  and  all  of  the  parties  had  knowledge  of  and 
participated  in  the  purpose  of  divesting  said  heirs  of  the  title  to 
the  property,  and  that  such  purpose  was  to  place  the  land  and  the 
proceeds  thereof  beyond  the  reach  of  plaintiff  and  prevent  the 
collection  of  his  claim.  It  was  further  charged  that  the  validity 
of  the  title  of  Hurst,  as  to  the  interest  in  the  land  which  he 
claimed  to  have  obtained  through  Jacquot,  was  dependent  upon 
whether  a  foreign  guardian,  without  any  authorization  from  a 
court  of  this  State,  can  by  his  deed  pass  title  to  real  estate  of  his 
ward  there  situated.  The  pleading  set  out  in  detail  the  history  of 
the  formation  of  the  scheme  of  conveying  the  land  to  Jacquot,  and 
his  conveying  the  same  to  Hurst,  and  alleged  with  particularity 
that  the  purpose  thereof  was  to  defraud  plaintiff,  and  that  such 
purpose  was  participated  in  by  each  and  all  of  the  added 
defendants. 

Defendant  Pierce  interposed  a  general  demurrer  to  the  com- 
plaint, and  also  demurred  upon  the  ground  that  several  causes  of 
action  were  improperly  united.  Defendants  Hurst  and  Jacquot 
joined  in  a  like  demurrer.     The  demurrers  were  sustained.     A 
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judgment  was  rendered  dismissing  the  complaint  as  to  Pierce 
with  costs  in  his  favor,  and  a  like  judgment  was  rendered  in 
favor  of  defendants  Hurst  and  Jacquot. 

The  allegations  of  the  complaint,  aside  from  the  new  matter 
brought  in  in  relation  to  the  alienation  of  the  property  to  Jacquot, 
were  established  by  the  evidence.  Plaintiff  objected  to  evidence 
offered  by  defendants  as  to  the  bona  fides  of  the  alienation  of  the. 
property  to  Jacquot  because  the  action  had  been  dismissed  as  to 
him,  leaving  no  issue  as  to  the  good  faith  of  the  alienation  that 
could  be  effectually  tried.  The  objection  was  overruled.  Evi- 
dence was  given  that  a  fair  consideration  for  the  land  was  paid 
by  Jacquot.  Plaintiff  did  not  offer  any  evidence  on  the  issues 
presented  by  the  supplemental  complaint. 

The  findings  were  as  follows : 

The  allegations  of  the  complaint,  independent  of  the  new  mat- 
ter brought  in  by  supplemental  complaint,  are  true. 

January  24,  1898,  the  adult  heirs,  in  good  faith  and  for  value, 
alienated  their  interest  in  the  real  estate  sought  to  be  charged,  to 
Louis  Jacquot. 

W.  W.  HUrst  was  appointed  general  guardian  of  the  minor 
defendants  by  a  court  of  competent  jurisdiction  in  California,  and 
was  authorized  by  such  court  to  sell  the  interest  of  such  minors 
in  the  land  in  question.  He  made  a  sale  thereof  to  Jacquot  pur- 
suant to  such  authority  and  conveyed  the  property  accordingly, 
the  same  being  made  in  good  faith  and  for  a  fair  consideration. 

This  action  was  commenced  more  than  six  years  after  the  cause 
of  action  accrued. 

Notice  of  the  pendency  of  the  action  was  duly  filed  April  26, 
1898. 

Upon  such  findings  the  court  decided  that  plaintiff  was  guilty 
of  laches  to  the  prejudice  of  defendants,  and  that  they  were  en- 
titled to  judgment  dismissing  the  complaint  with  costs. 

Separate  appeals  were  taken  by  plaintiff  from  the  judgments. 

John  Bottensek,  for  appellant. 

Humphrey  Pierce,  for  respondent  Loucks. 

Henry  D,  Ryan,  for  respondents  Pierce,  Jacquot,  and  Hurst. 
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Marshall,  J.  (after  stating  the  facts). —  The  attachment  was 
properly  discharged.  The  provisional  remedy  for  the  seizure  of 
the  defendant's  property  prior  to  a  judgment  against  him  is  con- 
fined to  cases  where  the  cause  of  action  sought  to  be  enforced  is 
for  a  debt  due  from  the  defendant  on  contract.  The  cause  of 
action  here  is  for  the  recovery  of  a  debt  due  from  the  deceased, 
Phineas  Loucks,  primarily  out  of  property  which  his  heirs  in- 
herited. They  are  not  liable  in  excess  of  such  property,  or  liable 
at  all  upon  contract  Moreover,  this  is  an  equitable  action  re- 
qtiiring  an  accounting,  and  an  attachment  is  not  allowable  in  such 
an  action.  Further,  an  order  granting  or  refusing  a  provisional 
remedy  must  be  reviewed,  if  at  all,  on  direct  appeal  from  the 
order.  It  does  not  affect  the  merits  of  the  action,  nor  the  judg- 
ment, so  as  to  render  it  reviewable  under  section  3070,  Revised 
Statutes.  While  an  attachment  must  have  an  action  pending  to 
support  it,  the  two  are  distinct  remedies,  and  if  the  former  be 
vacated  or  otherwise  disposed  of  before  being  involved  in  the  final 
relief  granted,  the  review  on  appeal  must  be  confined  to  the  special 
right  of  appeal  given  by  subdivision  3  of  section  3069,  Revised 
Statutes.  Any  other  right  of  appeal  in  such  circumstances  is 
obviouslv  valueless.  If  a  writ  of  attachment  is  set  aside,  the  at- 
tachment  plaintiff,  if  he  deem  himself  aggrieved,  should  proceed 
promptly  to  appeal  under  section  3069,  Revised  Statutes,  and 
take  the  proper  proceedings  to  continue  the  attachment  in  the 
meantime.     (Drake  Attachm.,  §  428a.) 

The  judgment  in  favor  of  respondent  Pierce  and  that  in  favor 
of  respondents  Hurst  and  Jacquot  are  irregular  and  wholly  un- 
authorized. Defendants  in  an  action  can  have  but  one  final  judg- 
ment, though  that  may  award  them  several  relief  against  the 
plaintiff,  or  between  themselves,  with  this  exception :  In  an  action 
incidentally  involving  an  accounting  or  some  particular  issue  of 
fact  or  condition  requisite  to  a  full  determination  of  the  rights 
of  the  parties,  where  there  is  a  finding  which,  notwithstanding 
such  circumstance,  substantially  disposes  of  the  controversy  be- 
tween the  parties,  an  interlocutory  judgment  may  be  rendered. 
(§  2883,  Rev.  Stat.)  The  rendition  of  a  judgment  in  advance  of 
the  final  disposition  of  the  case,  as  was  done  here,  has  been  many 
times  condemned.  (Sellers  v.  Lumbering  Co.,  36  Wis.  398; 
Scott  V.  Reese,  38  id.  636;  Gage  v.  Allen,  84  id.  323,  330,  54 
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N.  W.  627.)  The  Code  only  authorizes  a  judgment  finally  dis- 
posing of  the  rights  of  all  the  parties,  with  the  exception  here- 
tofore referred  to.  An  action  may  properly  be  dismissed  as  to  a 
defendant,  but  whatever  relief  he  obtains  in  the  nature  of  a  final 
judgment  must  be  embodied  in  the  judgment  rendered,  which 
finally  closes  up  the  entire  controversy  presented  to  the  court  for 
adjudication  by  the  pleadings.  By  reference  to  the  cases  cited, 
it  will  be  seen  that  the  law  has  been  settled  so  long,  as  indicated, 
that  there  is  little  need  for  any  one  to  go  astray. 

The  judgment  in  favor  of  Pierce  and  that  in  favor  of  Hurst 
and  Jacquot  being  out  of  the  way,  we  reach  the  question  of 
whether  the  demurrers  were  properly  sustained.  We  are  not 
definitely  informed  by  anything  in  the  record,  or  the  briefs  of 
counsel,  or  by  anything  said  on  the  oral  argument,  what  the 
grounds  of  the  court's  decision  were  or  the  extent  of  it,  whether 
it  was  grounded  on  the  theory  that  several  causes  of  action  are 
improperly  united  in  the  complaint  or  the  theory  that  the  com- 
plaint does  not  state  a  cause  of  action  against  either  of  the  de- 
murring defendants,  or  whether  it  was  grounded  on  both  theories. 

There  is  certainly  but  one  cause  of  action  stated  in  the  com- 
plaint. The  sole  primary  right  presented  for  enforcement  was 
that  of  the  plaintiff,  under  section  3274,  Revised  Statutes,  and 
subsequent  sections,  to  the  value  of  the  real  estate  which  came  to 
the  heirs  of  Phineas  Loucks  by  inheritance,  so  far  as  necessary 
to  satisfy  his  debt.  The  infallible  test,  by  which  to  determine 
whether  a  complaint  states  more  than  one  cause  of  action,  is,  does 
it  present  more  than  one  subject  of  action  or  primary  right  for 
adjudication?  (Gager  v.  Marsden,  loi  Wis.  598,  77  N.  W.  922.) 
If  it  stand  that  test,  no  matter  how  many  incidental  matters  may 
be  connected  with  the  primary  right,  rendering  other  parties  than 
the  main  defendant  proper  or  necessary  to  the  litigation  for  a 
complete  settlement  of  the  controversy  as  to  plaintiflf,  or  for  the 
due  protection  of  their  rights  as  against  him  or  between  them- 
selves, there  is  yet  but  one  cause  of  action,  and  a  demurrer  upon 
the  ground  of  the  improper  joinder  of  causes  of  action  will 
not  lie. 

The  sole  subject  of  the  action  stated  in  the  complaint  being  to 
recover  plaintiff's  claim  out  of  the  land  that  descended  to  the 
Loucks  heirs,  the  setting  aside  of  fraudulent  conveyances  from 
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such  heirs  or  their  grantees  to  others,  which  interfere  with  the 
accomplishment  of  that  end,  is  germane  to  that  subject,  and, 
necessarily,  the  claimants  of  the  property  under  such  conveyances 
are  proper  if  not  necessary  parties  to  the  litigation.  Without 
their  presence  before  the  court  the  final  judgment  would  be  value- 
less. 

Again,  since  it  is  the  value  of  the  land  that  the  action  seeks  to 
reach,  if  Pierce,  Hurst,  and  Jacquot  conspired  together  with  the 
Loucks  heirs  to  prevent  that  being  accomplished,  and  either  is  in 
possession  of  any  of  the  fruits  of  the  fraud,  he  is  as  much  a 
trustee  thereof  for  the  plaintiff  as  the  holder  of  the  legal  title  to 
tbe  land  who  participated  in  the  fraud.  So  if  the  land  cannot  be 
reached  because  it  has  passed  into  the  hands  of  a  bona  fide  holder, 
but  the  proceeds  of  the  sale  of  the  property  are  in  the  hands  of  a 
guilty  participant  in  the  fraud,  a  trust  is  impressed  thereon  for 
the  benefit  of  plaintiff,  and  the  enforcement  thereof  is  germane 
to  the  primar\'  purpose  of  the  action.  It  follows  that  each  of  the 
defendants.  Pierce,  Hurst,  and  Jacquot,  were  properly  brought 
into  the  case,  and  that  the  relief  sought  is  germane  to  the  main 
purpose  of  the  litigation. 

It  will  be  readily  seen,  not  only  that  there  is  but  one  cause  of 
action  stated  in  the  complaint,  but  that  it  reaches  each  of  the  de- 
murring defendants.  The  Loucks  heirs  had  no  absolute  right  to 
sell  their  interest  in  the  real  estate  as  against  plaintiff.  They  were 
privileged  to  free  the  property  from  plaintiff's  right  to  a  specific 
lien  thereon,  by  the  alienation  thereof  in  good  faith  prior  to  the 
filing  in  the  proper  court  of  the  notice  of  the  pendency  of  the 
action,  and  not  otherwise.  That  is  governed  by  section  3285,  Re- 
vised Statutes,  which  reads  as  follows :  "  No  real  estate  de- 
scended to  any  heir  or  devised  to  any  devisee,  which  shall  have 
been  alienated  in  good  faith  and  for  value  by  him  before  a  notice 
of  the  pendency  of  the  action  was  filed  or,  if  no  such  notice  be 
filed,  before  the  final  judgment  is  docketed  in  the  county,  shall  be 
liable  to  execution  on  any  such  judgment  or  any  way  affected 
thereby."  That  is,  prior  to  the  filing  of  a  notice  of  lis  pendens, 
as  indicated  in  the  section,  the  Loucks  heirs  had  the  same  right 
to  part  with  their  title  to  the  real  estate  as  their  ancestor  would 
have  had  if  living.  If  they  parted  with  such  title  under  such 
circumstances  as  to  taint  the  transaction  with  fraud  and  render  it 
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voidable  on  that  account  under  section  2320,  Revised  Statutes, 
then  their  conveyance  or  conveyances  were  void  at  the  election  of 
plaintiff.  But,  necessarily,  such  election  could  not  be  made 
effectual  to  avoid  the  transfers  without  the  fraudulent  vendee  or 
vendees  being  brought  into  the  litigation.  So  the  complaint  is 
not  only  free  from  the  infirmity  charged,  of  improperly  uniting 
two  causes  of  action,  but  the  general  demurrer  thereto  was  not 
well  taken. 

We  now  come  to  this  question :  Did  the  effort  of  the  Loucks 
heirs  to  divest  themselves  of  title  to  the  property  accomplish  their 
purpose  ?  As  to  the  adult  heirs  the  answer  must  be  in  the  affirm- 
ative. The  title  passed  to  the  grantee.  WTiether  a  voidable  title 
passed  or  not  depends  upon  whether  the  allegations  in  the  sup- 
plemental complaint,  to  the  effect  that  the  transfer  was  not  made 
in  good  faith,  are  true.  The  mere  fact  that  this  action  was  pend- 
ing when  the  transfers  were  made  is  not  sufficient  to  impeach  the 
transaction  for  fraud.  To  accomplish  that,  it  must  be  shown  that 
there  was  an  hitent  on  the  part  of  the  vendors  of  the  property, 
participated  in  by  the  vendees,  to  hinder,  delay,  or  defraud  the 
plaintiff.  If  the  purpose  was  to  turn  the  property  into  money 
and  remove  it  from  the  State,  and  thereby  create  such  a  condition 
as  to  prevent  plaintiff  from  collecting  his  claim,  then  the  trans- 
action is  evidently  tainted  with  bad  faith  within  the  meaning  of 
the  statute. 

As  to  the  minor  heirs,  the  question  of  whether  their  interest  in 
the  property  passed  to  Jacquot  by  their  guardian's  deed  depends 
upon  whether  a  foreign  guardian  can  pass  the  title  to  lands  of  his 
ward  situated  in  this  State  without  first  obtaining  authority  so  to 
do  from  the  courts  here.  That  must  be  answered  in  the  negative. 
It  seems  that  the  learned  Circuit  Court  decided  to  the  contrary  on 
the  authority  of  the  note  to  section  804  of  Gary's  Probate  Law 
(2d  ed.).  The  text  is  as  follows:  "A  domiciliary  foreign 
guardian  of  a  nonresident  ward  who  has  no  guardian  appointed 
in  Wisconsin,  upon  filing  his  original  appointment  or  a  duly  au- 
thenticated copy  in  any  County  Court  of  Wisconsin,  is  invested 
with  all  the  powers  and  rights  in  relation  to  the  ward's  property 
in  Wisconsin  of  a  guardian  duly  appointed  in  the  State."  (Citing 
§  4281.)  Such  text  states  the  power  conferred  by  the  section 
with  substantial  accuracy.     The  language  is  somewhat  inaccu- 


ADKINS  V.  LOUCKS  ET  AL.  155 

rate  in  confining  the  section  to  "  domiciliary  foreign  guardians/' 
No  such  idea  is  found  in  the  section.  It  refers  to  foreign  guard- 
ians generally,  regardless  of  where  domiciled.  The  note  referred 
to  is  as  follows :  '*  This  extraordinary  statute  gives  the  absolute 
control  of  a  nonresident's  property  in  the  State,  without  the 
supervisory  control  of  any  court  of  the  State,  to  the  guardian." 
If  that  means  that  the  section  vests  in  the  foreign  guardian  the 
right  to  sell  his  ward's  real  estate  without  permission  of  or  super- 
vision by  the  State  court,  or  otherwise  dispose  of  the  proceeds  of 
a  sale  of  such  property,  nothing  could  be  further  from  the  truth. 
The  text  writer,  in  preparing  his  note,  may  not  have  intended  that 
such  an  interpretation  should  be  put  upon  it  as  the  one  adopted 
by  the  circuit  judge  in  this  case,  though  it  would  easily  bear  such 
interpretation.  Perhaps  it  should  be  stated  stronger,  like  this  — 
that  the  language  will  hardly  bear  any  other  interpretation.  It 
is  unfortunate  that  such  an  erroneous  view  of  the  statute  (we 
cannot  call  it  construction,  because  the  statute  is  too  plain  to 
admit  of  interpretation  or  construction),  should  have  found  a 
place  in  a  text-book  so  frequently  resorted  to  as  Gary's  Probate 
Law,  especially  by  young  practitioners.  Section  4281  gives  to 
foreign  guardians,  under  the  conditions  stated  therein,  the  same 
power  to  sell  the  real  property  of  their  wards  situated  in  this 
State  as  guardians  appointed  by  the  State  court  possess.  The 
latter,  merely  under  their  general  powers,  cannot  sell  or  convey 
their  wards'  real  estate.  They  can  only  do  so  by  procuring 
special  authority  for  that  purpose  from  the  court,  as  provided  in 
chapter  151,  Revised  Statutes.  No  such  authority  was  obtained 
by  the  guardian  of  the  minor  defendants,  hence  his  attempt  to 
dispose  of  their  property  did  not  affect  the  title  thereto.  It  re- 
mained in  such  minors  after  such  attempt  the  same  as  before. 

The  court  decided  as  a  matter  of  law  that  appellant's  claim  was 
barred  by  laches.  We  cannot  discover  any  finding  of  fact  to  sup- 
port that  view.  There  is  no  finding  of  fact  touching  the  subject 
of  laches.  There  is  a  finding  that  plaintiff's  cause  of  action  was 
more  than  six  years  old  before  this  action  was  commenced,  but 
that  was  made,  obviously,  because  of  the  plea  of  the  statute  of 
limitations.  It  does  not  touch  the  subject  of  limitation  by  mere 
laches  in  the  absence  of  a  finding,  and  evidence  to  support  it,  that 
the  appellant  had  knowledge  of  his  rights,  or  reasonable  means 
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of  knowing  thereof,  and  that  in  such  situation  he  unnecessarily 
delayed  the  enforcement  of  his  claim  against  the  property  of  the 
Loucks  heirs,  to  their  prejudice.  There  is  no  reason  for  saying 
that  he  was  barred  by  laches.  The  evidence  shows  that  up  to  the 
time  this  action  was  commenced,  it  was  not  known,  except  by  cir- 
cumstances, that  Phineas  Loucks  was  dead.  He  disappeared  in 
189 1,  since  which  time  no  one  had  seen  or  heard  from  him. 
Appellant  resided  at  a  great  distance  from  where  Phineas  Loucks 
resided  and  where  he  disappeared.  He  commenced  this  action 
very  soon  after  the  death  of  Loucks  could  be  established  by  the 
legal  presumption  arising  from  the  circumstance  of  his  disappear- 
ance and  that  no  one  had  seen  or  heard  from  him.  Before  such 
an  important  conclusion  of  law  should  have  been  made  as  that  the 
plaintiff  was  barred  by  laches  from  the  prosecution  of  his  claim, 
some  finding  of  fact  should  have  been  made  to  base  it  on.  It 
seems  that  the  conclusion  is  clearly  erroneous. 

The  plea  of  the  statute  of  limitations  upon  the  enforcement  by 
action  of  a  liability  created  by  law  cannot  avail  the  defendants, 
because  the  heirs  were  out  of  the  State  when  the  plaintiff's  cause 
of  action  arose,  and  so  continued.  That  prevented  the  limitation 
statute  from  running  in  their  favor.     (§  4231,  Rev.  Stat.) 

The  judgments  are  reversed  and  the  cause  remanded  for  a  new 
trial. 


Mackin  vs.  Haven  et  al 

[Supreme  Court  of  Illinois,  October  19,  1900;  187  III.  480,  58  N.  E.  448.] 

Party-Walls  —  Agreement  of  Lease  —  Covenants  Binding 
Heirs  —  Payment  of  Rent  —  Descent  and  Distribution 

—  Liabilities    of    Heirs  —  Claims    Allowable    against 
Estate  —  Appeal  —  Review  —  Sufficiency  of  Objection 

—  Landlord  and  Tenant  —  Trial. 

I.  A  lease  under  seal  of  one-half  a  wall  and  the  ground  on  which  it 
stands,  to  be  used  as  a  party- wall,  for  a  term  of  thirty  years,  or  so 
long  as  it  shall  stand,  under  which  the  grantee  agrees  to  pay  an 
annual  rental,  and  which  in  terms  provides  that  all  the  conditions 
and  covenants  therein   contained  "  shall   be  binding  on  the  heirs, 
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executors,  administrators,  and.  assigns"  of  the  parties,  creates  a 
specialty  which  at  common  law  binds  the  heirs  of  the  lessee  to 
whom  his  real  estate  descends  to  the  payment  of  Ihe  rent,  to  the 
extent  of  the  value  of  the  property  so  descended. 

2.  The  provisions  of  the  statute  of  frauds  (2  Starr  &  C.  Annot.  Stat.  [2d 

ed.]  p.  2029,  §§  11-14X  which  give  remedies  to  the  creditors  of  a 
decedent  against  his  legal  representatives  and  heirs,  and  make  the 
heirs  liable  for  debts  to  the  extent  of  the  value  of  the  lands  descended, 
where  there  is  a  deficiency  of  personal  assets,  are  cumulative  merely 
to  the  common-law  remedies,  and  do  not  prevent  a  creditor,  by  a 
specialty  which  expressly  binds  the  heirs  of  the  decedent,  from 
enforcing  the  same  as  at  common  law,  without  showing  that  the 
personal  estate  is  insufficient,  or  filing  his  claim  against  the  estate,  as 
required  of  general  creditors  by  Revised  Statutes,  chapter  3,  sec- 
tion 70. 

3.  A  claim  for  rent  under  a  party-wall  agreement  or  lease  which  provides 

that  it  shall  be  immediately  determined  by  a  total  destruction  of  the 
wall  is  so  far  contingent  that  an  installment  which  will  not  mature 
until  more  than  two  years  after  the  lessee's  death  cannot  be  proved 
and  allowed  against  his  estate  as  a  debt  to  become  due,  under 
Revised  Statutes,  chapter  3,  section  67;  and  hence  the  failure  of  the 
lessor  to  file  the  same  does  not  bar  his  right,  under  section  70,  to 
enforce  the  same,  except  as  against  assets  not  inventoried. 

4.  A  specialty  executed  by  one  since  deceased,  which  expressly  bound 

his  heirs,  may  be  enforced  against  any  one  of  such  heirs,  to  the 
value  of  the  real  estate  descended  to  him,  and  which  he  still  retains, 
under  Revised  Statutes,  chapter  76,  section  3,  which  provides  that 
all  joint  obligations  and  covenants  shall  be  taken  and  held  to  be 
joint  and  several. 

5.  A  lease  under  seal,  giving  the  lessee  and  his  heirs  and  assigns  the 

right  to  the  use  of  a  wall  as  a  party-wall  for  the  support  of  a  building 
on  the  adjoining  lot,  creates  an  easement  in  the  property  of  the 
lessor  in  favor  of  the  lessee  and  his  heirs  and  assigns,  which  runs 
with  the  land,  and  also  binds  a  grantee  of  the  property  to  which 
such  easement  is  appurtenant,  or  an  heir  of  the  lessee  to  whom  it  is 
assigned  in  the  distribution  of  his  estate,  and  who  has  gone  into 
possession,  and  receives  the  rents  and  profits  therefrom,  by  its 
covenants  for  payment  of  the  rent  reserved. 

6.  A  general  objection  to  a  document  oflFered  in  evidence  does  not  raise 

the  special  objection  that  there  existed  better  evidence  of  the  fact 
sought  to  be  proved,  so  as  to  present  such  question  for  review  on 
appeal. 

7.  The  payment  of  an  installment  of  rent  due  under  a  party-wall  lease 

by  an  heir  of  the  lessee,  after  the  property  to  which  the  easement 
created  by  the  lease  was  appurtenant  has  been  assigned  to  him  in 
the  distribution   of  the   estate,   and  he  has   gone  into   possession 
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thereof,  is  in  law  such  an  attornment  as  creates  the  relation  of  land- 
lord and  tenant  between  him  and  the  lessor^  which  will  support  an 
action  against  him  personally  for  an  installment  subsequently 
maturing. 

8.  A  court  trying  a  case  without  a  jury  may  properly  refuse  a  proposi- 

tion of  law  submitted,  although  correct  in  the  abstract^  when  the 
evidence  fails  to  establish  the  state  of  facts  it  assumes,  and  upon 
which  it  .is  predicated. 

9.  In  an  action  to  recover  rent  under  a  lease  of  an  interest  in  a  party- 

wall,  neither  the  lessee  nor  any  one  cUiming  under  him  can  dispute 
the  lessor's  title;  nor  will  an  offer  to  surrender  the  lease  render  such 
evidence  admissible,  where  it  is  not  proposed  to  surrender  posses- 
sion of  the  wall,  which  is  being  used  by  defendant  as  a  party-wall. 

10.  The  mere  fact  that  a  wall,  an  interest  in  which  as  a  party-wall  has 
been  leased  by  the  builder  to  the  owner  of  the  adjoining  property, 
may  stand  partly  on  the  land  of  the 'lessee,  does  not  of  itself  raise 
a  presumption  that  the  lease  was  accepted  through  fraud  or  mistake, 
or  render  it  voidable  in  a  court  of  law. 

11.  A  court  trying  a  case  without  a  jury  may  properly  refuse  a  proposi- 
tion submitted  which  calls  for  its  opinion  on  a  question  of  fact. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Dwight  Haven,  trustee,  and  another,  against  John 
Mackin.  The  Appellate  Court  (88  111.  App.  434)  affirmed  a  judg- 
ment of  the  County  Court  in  favor  of  plaintiffs,  and  defendant 
appeals. 

Affirmed. 

This  is  a  suit  begun  originally  before  a  justice  of  the  peace  on 
March  25,  1897,  by  the  appellees,  Dwight  Haven,  trustee  under 
the  last  will  of  Samuel  Rush  Haven,  deceased,  and  Jane  S.  Haven, 
against  the  appellant,  John  Mackin,  to  recover  the  amount  due 
at  that  date  under  a  lease  and  party-wall  agreement  executed  on 
August  I,  1872,  between  said  Samuel  R.  Haven,  as  party  of  the 
first  part,  and  Thomas  Mackin,  now  deceased  (father  of  the 
appellant),  as  party  of  the  second  part.  The  justice  of  the  peace 
found  in  favor  of  the  appellant,  and  appellees  prosecuted  an 
appeal  from  his  judgment  to  the  County  Court  of  Cook  county, 
where  a  trial  was  had  before  the  court  without  a  jury,  the  jury 
having  been  waived  by  agreement.  The  County  Court  rendered 
a  judgment  against  appellant  and  in  favor  of  appellees   for 
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$167.50  and  costs,  being. for  the  installment  of  rent  ($150)  which 
fell  due  August  i,  1896,  and  legal  interest  thereon  from  that  date 
to  the  date  of  the  trial  in  the  County  Court.  From  the  judgment 
of  the  County  Court  an  appeal  was  prosecuted  to  the  Appellate 
Court,  where  the  judgment  of  the  County  Court  was  affirmed. 
The  present  appeal  is  prosecuted  from  the  judgment  of  affirmance 
so  entered  by  the  Appellate  Court.  The  Appellate  Court  has 
granted  a  certificate  of  importance. 

Samuel  Rush  Haven  died  testate  on  May  4,  1890,  and  on  June 
13,  1890,  his  will  was  admitted  to  probate  in  the  Probate  Court 
of  Cook  county.  By  proceedings  had  in  said  Probate  Court,  and 
in  a  partition  suit  in  the  Superior  Court  of  Cook  county,  to  which 
Thomas  Mackin  was  a  party  defendant,  the  title  to  lot  9,  herein- 
after named,  passed  to  appellees ;  and  they  thereby  became  vested 
with  all  the  right,  title,  interest,  and  claim  of  Samuel  Rush  Haven 
under  the  lease  hereinafter  mentioned.  It  is  conceded  by  the  ap- 
pellant that,  if  any  recovery  at  all  can  be  had  in  this  suit,  the  suit 
is  properly  brought  by  the  present  appellees  as  plaintiffs.  On 
August  I,  1872,  Samuel  Rush  Haven  was  the  owner  in  fee  of  lot 
9  in  block  113,  school  section  addition  to  Chicago,  known  as  326 
and  328  South  Clark  street,  situated  on  the  west  side  of  that 
street.  Thomas  Mackin,  the  father  of  appellant,  was  at  that  date 
in  possession  of  the  north  half  of  lot  10  in  said  block,  known  as 
330  South  Clark  street,  and  lying  south  of  lot  9,  under  a  lease 
from  the  board  of  education  of  the  city  of  Chicago.  Thomas 
Mackin  held  lot  10  under  the  last-named  lease  up  to  the  date  of 
his  death,  on  November  16,  1893.  His  leasehold  interest  in  lot 
10,  being  for  a  period  of  not  less  than  thirty  years,  was  included 
in  the  inventory  filed  in  his  estate.  Thomas  Mackin,  desiring  to 
use  the  south  wall  of  the  building  on  Haven's  property  as  the 
north  wall  of  the  building  he  proposed  to  erect  on  the  north  half 
of  lot  10,  entered  into  the  lease  or  party-wall  agreement  with 
Samuel  R.  Haven  which  was  executed  by  them,  as  above  set 
forth,  on  August  i,  1872. 

By  the  terms  of  the  lease  or  party-wall  agreement,  dated  Au- 
gust I,  1872,  Haven,  as  party  of  the  first  part  thereof,  leased  to 
Mackin,  as  party  of  the  second  part  thereof,  "  so  much  of  lot 
No.  9,"  etc.,  "  *  *  *  (being  about  eleven  inches  front  and  rear, 
and  extending  of  that  width  the  full  depth  of  said  lot)  as  lies 
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south  of  a  line  through  the  center  of  the  brick  wall  which  now 
stands  upon  said  lot  9,  and  along  or  near  the  south  line  or 
boundary  thereof,  together  with  the  right  and  privilege  hereby 
also  granted  to  said  Mackin,  his  executors,  administrators,  and 
assigns,  to  use  the  said  wall  as  a  party-wall  in  the  erection,  main- 
tenance, and  support  of  any  building  or  buildings  to  be  erected 
during  the  continuance  of  this  lease  by  said  Mackin,  his  exec- 
utors, administrators,  or  assigns,  upon  the  premises  next  adjoin- 
ing said  lot  9  upon  the  south,  and  described  as  the  north  half  of 
lot  10  in  said  block,  with  the  further  right  to  build  a  continuation 
of  said  Haven's  south  wall  to  the  rear  of  said  lot  9  at  his  (Mack- 
in's)  own  expense,  and  for  his  own  use  and  benefit,  but  which 
may  be  used  by  said  Haven  as  a  party-wall  by  crediting  said 
Mackin  as  hereinafter  specified;  said  wall  to  be  constructed  of 
brick.  To  have  and  to  hold  the  above-described  premises,  with 
the  appurtenances,  unto  the  party  of  the  second  part,  from  the 
first  day  of  August  in  the  year  of  our  Lord  1872  for  and  during 
and  until  the  first  day  of  August,  A.  D.  1902,  if  the  said  wall,  one- 
half  of  which  is  upon  the  premises  hereby  demised,  shall  stand  so 
long.  This  lease  to  be  immediately  determined  by  a  total  de- 
struction of  said  wall.  And  the  party  of  the  second  part,  in 
consideration  of  the  leasing  of  the  premises  aforesaid,  does 
covenant  and  agree  with  the  party  of  the  first  part  to  pay  him,  as 
rent  for  said  premises,  at  the  office  of  said  Haven,  in  Chicago, 
the  sum  of  $150.00,  in  advance,  on  the  first  day  of  August  of 
each  and  every  year  during  the  continuance  of  this  lease  (be- 
ginning with  this  first  day  of  August,  A.  D.  1872),  as  3-early 
rent  therefor."  The  lease  or  agreement  then  specifies  the  deduc- 
tion or  deductions  which  are  to  be  made  in  the  rent  by  Haven  in 
case  he  shall  make  connections  with  the  wall  which  may  be 
erected  by  Mackin.  By  the  terms  of  the  agreement,  Mackin  is  to 
pay  one-half  of  the  expense  of  repairing  and  keeping  the  party- 
wall  in  order,  and  Haven  is  to  pay  the  other  half.  By  the  terms 
of  the  agreement  Mackin  agrees  that  he  will  pay  all  water  rates, 
taxes,  and  assessments  against  the  demised  premises;  and,  if  he 
shall  neglect  to  do  so.  Haven  has  the  right  to  pay  the  same,  and 
add  the  amount  of  such  payment  to  the  rent,  and  to  collect  the 
same  by  distress  or  otherwise,  as  is  provided  for  the  collection 
of  the  other  rents  to  grow  due  thereon.    By  the  lease  or  agree- 
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ment  it  is  agreed  by  Mackin,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that  the  rent,  and  each  installment 
thereof,  shall  be,  and  is  declared  to  be,  a  valid  and  first  lien  upon 
any  and  all  buildings  and  improvements  on  the  premises,  or  that 
may  be  erected  thereon,  by  Mackin,  his  heirs,  executors,  admin- 
istrators, or  assigns.  It  is  also  provided  therein  that,  whenever 
any  installment  of  rent  remains  unpaid  after  it  becomes  due. 
Haven,  his  heirs,  executors,  administrators,  etc.,  may  sell 
at  public  auction  to  the  liighest  bidder  for  cash,  after 
having  given  a  certain  notice,  the  buildings  and  improve- 
ments on  said  premises,  and  the  interest  acquired  therein  under 
the  lease  by  Mackin,  and  may  make  to  the  purchaser  a  bill  of  sale 
or  deed  of  the  same,  and  out  of  the  proceeds,  after  paying  ex- 
penses, retain  the  rent  due  on  the  lease.  Mackin  covenants  that 
at  the  expiration  of  the  lease  he  will  yield  up  the  demised  prem- 
ises to  Haven  in  as  good  condition  as  when  the  same  were  entered^ 
loss  by  fire,  etc.,  excepted.  The  lease  or  agreement  also  contains 
provisions  that  if  the  rent  shall  be  unpaid,  or  if  default  shall  be 
made  in  any  of  the  covenants  of  the  lease  to  be  kept  by  Mackin, 
liis  executors,  administrators,  or  assigns,  Haven,  or  his  heirs, 
ocecutors,  administrators,  etc.,  may  declare  the  term  ended,  and 
•enter  into  the  demised  premises  and  remove  Mackin,  and  re- 
possess said  premises,  etc.  It  is  recited  in  the  agreement  that 
Mackin  means  and  intends  thereby  to  give  Haven,  his  heirs,  exec- 
utors, administrators,  etc.,  a  valid  and  first  lien  upon  all  the 
joods,  chattels,  or  other  property  beloi^ng  to  Mackin,  as  secu- 
rity to  the  payment  of  the  rent,  and  if  at  any  time  the  term  is 
-ended  at  the  election  of  Haven  or  his  heirs,  etc.,  Mackin  covenants 
and  agrees  to  surrender  and  deliver  up  the  premises  peaceably 
to  Haven,  his  heirs,  executors,  administrators,  etc.  It  is  also 
provided  that  if  Mackin,  his  executors,  administrators,  or  assigns, 
shall  remain  in  possession  after  notice  of  default,  or  after  the 
end  of  the  lease,  he  is  to  be  deemed  guilty  of  a  forcible  detainer 
under  the  statute,  etc.  This  lease  or  agreement,  which  is  signed 
bv  Haven  and  Mackin  under  their  hands  and  seals,  contains  the 
following  provision :  "  It  is  further  understood  and  agreed  that 
all  the  conditions  and  covenants  contained  in  this  lease  shall  be 
Irinding  upon  the  heirs,  executors,  administrators,  and  assigns  of 
the  parties  to  these  presents,  respectively."     Thomas   Mackin 
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thereafter  took  possession  of  the  demised  premises,  and  used  the 
south  half  of  the  wall  as  a  party- wall ;  the  same  forming  the  north 
wall  of  the  building  erected  by  him  on  the  north  half  of  lot  lo. 
Thomas  Mackin  continued  to  use  the  same  until  the  date  of  his 
death.  Thereafter  appellant,  the  son  of  Thomas  Mackin,  con- 
tinued to  use  the  same.  The  building  upon  the  north  half  of  lot 
ID,  and  the  leasehold  interest  therein  owned  by  Thomas  Mackin, 
passed  to  appellant,  as  one  of  the  heirs-at-law  of  Thomas  Mackin. 
Thomas  Mackin  died  November  i6,  1893,  leaving  his  widow, 
Martha  Mackin,  and  two  children,  surviving  him,  as  his  only 
heirs-at-law,  to  wit,  his  son,  the  appellant  herein,  John  Mackin, 
and  his  daughter,  Alice  Philbin,  the  wife  of  John  J.  Philbin. 
Letters  of  administration  were  issued  upon  his  estate  to  John 
Mackin,  appellant,  and  J.  J.  Philbin,  Jr.,  on  January  30,  1894. 
Although  the  two  years  for  the  settlement  of  the  estate  expired 
on  January  30,  1896,  the  estate  was  not  finally  declared  settled 
until  November  13,  1896.  August  i,  1895,  there  were  a  settlement 
and  a  division  of  the  estate  between  the  heirs-at-law  of  Thomas^ 
Mackin,  by  the  terms  of  which  appellant  received  real  estate 
conceded  to  be  worth  over  $100,000.  Included  in  the  property 
received  by  appellant  was  the  leasehold  interest  in  the  north  half 
of  lot  10.  Appellant  thereupon  went  into  possession  of  the  north' 
half  of  lot  10,  and  has  ever  since  collected  the  rents  therefrom. 
The  rent  under  the  lease  or  party-wall  agreement  of  August  i, 
1872,  which  fell  due  on  August  i,  1894,  and  August  i,  1895,  was 
paid  —  the  latter  by  the  individual  check  of  appellant.  Appellant 
refused  to  pay  the  rent  which  fell  due  August  i,  1896,  for  the 
recovery  of  which  the  present  suit  is  brought.  Thomas  Mackin 
left  personal  estate  exceeding  in  value  $300,000.  A  complete 
inventory  of  all  his  estate  was  filed  by  the  administrators  in  the 
Probate  Court  of  Cook  county  within  two  years  after  the  issue 
of  letters  of  administration.  No  claim  for  rent  under  the  present 
lease  or  party-wall  agreement  was  filed  against  the  estate.  At 
the  close  of  plaintiffs*  case  upon  the  trial  below,  appellant  moved 
for  a  finding  in  behalf  of  the  defendant ;  but  this  was  overruled, 
and  exception  was  taken.  When  all  the  proof  was  in,  the  same 
motion  was  again  made,  and  overruled,  and  exception  was  taken. 
Appellant  submitted  to  the  court,  to  be  held  as  law  in  the  decision 
of  the  case,  eight  propositions  of  law.    Of  these,  the  second  and 
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third  were  marked  **  Held  "  by  the  court,  but  all  the  others  were 
refused.  To  this  refusal  exception  was  duly  taken.  During  the 
trial  appellant  offered  to  prove  that  the  wall  in  question  was 
partly  upon  his  own  land,  and  not  altogether  upon  the  land  owned 
or  held  by  appellees.  Upon  objection  being  made,  this  testimony 
was  not  admitted,  and  an  exception  was  taken  to  this  ruling. 
Appellant  offered  to  show  by  a  surveyor  that  a  portion  of  the 
wall  in  question  was  in  fact  on  lot  lo.  An  objection  to  this  testi- 
mony was  sustained,  and  appellant  excepted. 

Arthur  Humphrey,  for  appellant. 

Hill,  Haven  &  Hill  {William  Garnett,  Jr.,  of  counsel),  for 
appellees. 

Magruder,  J.  (after  stating  the  facts). —  i.  The  propositions 
of  law  numbered  4  and  5  asked  by  the  appellant  upon  the  trial 
below,  and  refused  by  the  trial  court,  announce  that  the  appellees 
(plaintiffs  below)  having  failed  to  file  the  claim  sued  on  in  this 
case  against  the  estate  of  Thomas  Mackin,  deceased,  within  two 
years  from  the  granting  of  letters  of  administration  on  said  estate, 
the  claim  was  forever  barred,  by  section  70  of  chapter  3  of  the 
Revised  Statutes  of  Illinois,  unless  the  appellees  should  find  other 
estate  of  Thomas  Mackin,  not  inventoried  or  accounted  for  by 
the  administrators  of  said  estate.  The  refusal  of  propositions 
numbered  4  and  5  raises  the  question  whether  this  suit  is  properly 
brought  as  to  the  time  when  it  was  brought,  and  as  to  the  person 
against  whom  it  is  brought.  Section  11  of  chapter  59  of  the 
Revised  Statutes,  entitled  **  Frauds  and  Perjuries,"  provides  that 
any  person,  his  heirs,  etc.,  who  may  have  any  debts  or  demands 
against  any  person  who  shall  die  intestate,  and  leave  real  estate 
to  his  heirs,  to  descend  according  to  the  laws  of  this  State,  may 
have  and  maintain  the  same  actions  which  lie  against  executors 
and  administrators  upon  his  bonds,  specialties,  contracts,  and 
agreements,  against  the  executors  or  administrators  and  the  heirs, 
or  against  the  executors  or  administrators,  and  the  devisees,  or 
may  join  the  executors  or  administrators,  the  heir  or  heirs,  and 
the  devisees  of  such  obligor,  and  shall  not  be  delayed  for  the 
nonage  of  any  of  the  parties.     (2  Starr  &  C.  Annot.  Stat.  [2d 
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ed.]  2029.)  Section  12  of  the  same  act  provides  that  when  any 
lands  shall  descend  to  any  heir,  and  the  personal  estate  of  the 
ancestor  of  such  heir  shall  be  insufficient  to  discharge  the  just 
demands  against  such  ancestor,  such  heir  shall  be  liable  to  the 
creditor  of  the  ancestor  to  the  full  amount  of  the  lands,  or  rents 
and  profits  out  of  the  same,  as  may  descend  or  be  devised  to  the 
said  heir,  etc.  (Id«  2030.)  Section  13  of  said  act  provides  that, 
when  any  suit  is  brought  against  any  heir,  he  may  plead  riens 
per  descent  at  the  time  of  the  commencement  of  the  suit,  and  the 
plaintiff  may  reply  that  he  had  lands  from  his  ancestor  before  the 
commencement  of  the  suit,  and  if,  upon  issue  joined,  it  be  found 
for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of  the  lands, 
etc.,  and  thereupon  judgment  shall  be  given  and  execution 
awarded  as  aforesaid,  etc.  (Id.  2031.)  Section  70  of  chapter  3 
of  the  Revised  Statutes,  entitled  "Administration,"  provides  that 
*^  all  demands  not  exhibited  within  two  years,  as  aforesaid,  shall 
be  forever  barred,  unless  the  creditors  shall  find  other  estate  of 
the  deceased,  not  inventoried  or  accounted  for  by  the  executor 
or  administrator,  in  which  case  their  claims  shall  be  paid  pro  rata 
out  of  such  subsequently  discovered  estate,"  etc.  (i  Starr  &  C. 
Annot.  Stat.  [2d  ed.]  302.)  Section  67  of  the  same  act  provides 
that  "  any  creditor,  whose  debt  or  claim  against  the  estate  is  not 
due,  may,  nevertheless,  present  the  same  for  allowance  and  settle- 
ment, and  shall  thereupon,  be  considered  as  a  creditor  under  this 
act,  and  shall  receive  a  dividend  of  the  said  decedent's  estate,  after 
deducting  a  rebate  of  interest  for  what  he  shall  receive  on  sudi 
debt,  to  be  computed  from  the  time  of  the  allowance  thereof  to 
the  time  such  debt  would  have  become  due,  according  to  the 
tenor  and  effect  of  the  contract."     (Id.  300.) 

It  is  conceded  that  the  claim  of  appellees  for  rent,  which  is 
sued  upon  in  this  case,  was  not  presented  against  the  estate  of 
Thomas  Mackin  within  two  years  after  the  issuance  of  letters  of 
administration.  The  contention  of  appellant  is  that  it  could  have 
been  presented  within  the  time  stated,  and,  inasmuch  as  it  was 
not  so  presented,  that  it  has  been  barred,  and  cannot  now  be  en- 
forced. It  is  also  claimed  by  counsel  for  appdlant  that  this  suit 
could  not  be  brought  against  the  heirs  of  Thomas  Mackin,  under 
the  above-quoted  sections  of  chapter  59,  because  he  left  personal 
property  sufficient  to  discharge  all  demands  against  his  estate. 


MACKIN  V.  HAVEN  ET  AL.  165 

The  contentions  of  appellant  would  have  much  force  if  the 
remedy  here  sought  to  be  enforced  was  under  the  statutes  above 
named.  But  the  lease  or  party- wall  agreement  of  August  i,  1872, 
contained  a  provision  that  all  the  conditions  and  covenants  therein 
contained  "  shall  be  binding  upon  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  parties  to  these  presents,  respectively." 
At  common  law  the  heir,  as  such,  was  not  liable  for  the  debts  of 
the  estate  of  his  ancestor,  but  took  the  real  estate  free  of  any 
claims  of  general  creditors.  While  this  was  so,  yet  at  common 
law  "  the  ancestor  might,  by  a  specialty,  bind  the  heir  to  the 
payment  of  a  debt,  by  expressly  so  declaring  in  the  deed,  and  the 
heir  was  then  bound  to  the  extent  of  assets  descended ;  that  is,  to 
the  extent  of  the  value  of  the  real  estate  coming  from  the  ancestor 
to  the  heir  by  inheritance,  for  the  word  '  assets,'  in  this  connec- 
tion, always  meant  real  estate."  {People  v.  Brooks,  123  111.  246, 
14  N.  E.  39;  Tayl.  Landl.  &  Ten.,  §  462;  Ryan  v.  Jones,  15  111.  i ; 
Hoffman  v.  Wilding,  85  id.  453.)  In  Ryan  v.  Jones  {supra),  this 
court  said :  "  Nor  was  an  heir  liable  for  the  debts  of  the  ancestor, 
in  respect  of  lands  descended,  except  in  particular  cases,  such  as 
debts  due  on  specialities,  in  which  the  ancestor  expressly  bound 
the  heir."  The  debt  sued  for  in  the  case  at  bar  is  a  debt  due  upon 
a  specialty,  to  wit,  a  lease  or  party-wall  agreement  under  seal, 
and  by  the  express  terms  of  that  specialty  the  heirs  of  Thomas 
Mackin  are  bound.  The  appellant,  as  heir  of  Thomas  Mackin, 
received  by  descent  real  estate  worth  more  than  $100,000.  It 
would  appear  therefore  to  be  clear  that  the  heirs  of  Thomas 
Mackin  are  liable  for  the  rent  sued  for  under  this  lease.  The 
liability  thus  imposed  at  common  law  could  only  be  escaped  by 
pleading  and  proving  riens  per  descent.  As  was  said  in  People 
V.  Brooks  {supra) :  "  If  the  heir  had  bona  fide  aliened  the  lands 
which  he  had  by  dfescent,  before  an  action  was  commenced  against 
him,  he  might  di^harge  himself  by  pleading  that  he  had  nothing 
by  descent  at  the  time  of  suing  out  the  writ  or  filing  the  bill,  and 
the  obligee  had  no  remedy  at  law."  (See  also  Crocker  v.  Smith, 
10  111.  App.  376.) 

It  is  claimed  on  the  part  of  the  appellant  that  the  common-law 
remedy  upon  specialties,  in  which  the  ancestor  expressly  bound 
the  heir,  has  been  superseded'  by  sections  from  1 1  to  14,  inclusive, 
of  our  statute  in  regard  to  frauds  and  perjuries,  being  chapter 
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59  of  the  Revised  Statutes.  We  are  of  the  opinion  however  that 
the  provisions  of  the  statute  thus  referred  to  are  merely  cumu- 
lative to  the  common-law  remedy.  They  have  the  effect  of  fur- 
nishing additional  remedies  to  all  the  creditors  of  the  deceased, 
including  specialty  creditors.  In  Ryan  v.  Jones  (supra)  ^  section 
6  of  chapter  44  of  the  Revised  Statutes  of  1845,  which  was  sub- 
stantially the  same  as  section  11  of  chapter  59  of  the  present 
Revised  Statutes,  came  under  the  consideration  of  this  court, 
and  it  was  there  said :  "It  may  be  that  a  separate  action  will 
still  lie  against  heirs  in  cases  where  they  were  suable  at  common 
law."  In  Hoffman  v.  Wilding  (supra),  it  was  said  by  this  court : 
"At  the  common  law  an  heir  was  not  liable  for  the  debts  of  the 
ancestor,  in  respect  of  lands  descended,  except  in  particular  cases, 
such  as  debts  due  on  specialties,  in  which  the  ancestor  expressly 
bound  the  heir,  and  on  judgments  recovered  against  the  ancestor 
and  recognizances  acknowledged  by  him;  and,  where  the  heir 
aliened  the  lands  before  suit  brought,  the  creditor  was  without 
remedy  against  him.  *  *  *  As  the  debt  upon  which  this 
action  was  brought  does  not  fall  within  any  of  the  specified  cases 
in  which,  at  common  law,  the  heir  would  be  liable,  if  the  action 
can  be  maintained  it  must  be  under  the  provisions  of  our  statute." 
In  Crocker  v.  Smith  (supra),  the  Appellate  Court,  speaking 
through  the  late  Justice  Baker  of  this  court,  who  was  then  a 
.jnember  of  that  court,  said :  "  It  is  clear  that  appellee  does  not, 
by  the  averments  in  his  declaration,  bring  himself  within  the  pro- 
visions of  the  statute  of  frauds  and  perjuries ;  and  it  is  contended 
by  appellant  that  the  provisions  of  that  statute  worked  a  repeal 
of  the  common-law  remedy.  We  do  not  so  understand  the  law. 
The  remedies  against  heirs  and  devisees  furnished  by  the  statute 
are  cumulative  in  their  character,  and  afford  not  only  a  means 
for  the  collection  of  many  debts  and  demands  against  deceased 
persons,  for  the  collection  of  which  no  provision  existed  prior 
thereto,  but  also  additional  means  for  the  collection  of  such  debts 
as  were  already,  at  common  law,  a  charge  upon  the  heir.  The 
purpose  of  the  statute  was  not  to  change  the  common-law  remedy 
then  existing  for  specialty  creditors,  when  the  ancestor  had  ex- 
pressly bound  the  heir,  but  to  give  additional  remedies,  not  only 
to  them,  but  to  all  creditors  of  the  deceased."  The  view  that  the 
statute  has  not  superseded  the  old  common-law  rule  and  remedy. 
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but  has  merely  given  additional  and  cumulative  remedies,  is  sus- 
tained by  the  principles  of  statutory  construction  applicable  in 
such  cases.  It  is  a  general  rule  in  the  construction  of  statutes 
that  they  are  not  to  be  presumed  to  alter  the  common  law  further 
than  they  expressly  declare.  Statutes  are  to  be  construed  in 
reference  to  the  principles  of  the  common  law,  and  it  is  not  to  be 
X^resumed  that  the  legislature  intends  to  make  any  innovation 
upon  the  common  law,  further  than  the  case  absolutely  requires. 
{Cadwallader  v.  Harris,  76  111.  370;  Bank  v.  McCrea,  106  id.  281 ; 
Smith  V.  Laatsch,  114  id.  271,  2  N.  E.  59.)  A  careful  examina- 
tion of  the  statutory  provisions  above  referred  to  will  show  that 
there  is  nothing  in  them  inconsistent  with  the  continued  existence 
of  the  common-law  remedy.  They  were  intended  merely  to  enlarge 
that  remedy,  and  not  to  extinguish  it.  The  statute  does  not 
expressly  repeal  the  common-law  remedy,  nor  u?e  such  language 
as  is  inconsistent  with  its  further  existence.  In  Chicago  &  N. 
W.  Ry,  Co,  V.  City  of  Chicago.  (148  111.  141,  35  N.  E.  881)  we 
said :  "  Bouvier,  in  his  Law  Dictionary,  defines  a  cumulative 
remedy  to  be  'a  remedy  created  by  statute  in  addition  to  one 
which  still  remains  in  force.'  *  *  *  Where  a  statute  gives 
a  new  remedy,  and  contains  no  negative,  express  or  implied,  of 
the  old  remedy,  the  new  one  provided  by  it  is  cumulative,  and  the 
party  may  elect  between  the  two." 

Counsel  for  appellant  refers  to  a  number  of  cases  in  support 
of  the  position  that  the  heir  is  not  liable  for  the  debts  of  his 
ancestor  where  such  ancestor  leaves  personal  estate  sufficient  to 
discharge  all  just  demands  against  his  estate.  {People  v.  Brooks, 
supra;  Guy  v.  Gericks,  85  111.  428;  Hoffman  v.  Wilding,  supra; 
Laughlin  v.  Heer,  89  111.  119;  McLean  v.  McBean,  74  id.  134.) 
But  a  careful  study  of  these  cases  will  show  that,  under  the  facts 
therein  stated,  there  were  no  common-law  remedies.  In  all  the 
cases  so  cited  the  proceedings  were  attempted  to  be  had  directly 
under  the  statute,  and  they  were  all  cases  in  which  no  remedy 
existed  at  the  common  law;  and,  to  justify  a  recovery,  it  was 
necessary  that  the  statute  should  be  strictly  complied  with.  There 
is  nothing  in  these  cases,  so  far  as  we  can  discover,  which  is 
inconsistent  with  the  decision  in  Crocker  v.  Smith  (supra).  Inas- 
much as  the  remedy  here  sought  to  be  enforced  is  the  common- 
law  remedy  above  referred  to,  it  was  not  necessary  to  file  the 
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present  claim  against  the  estate  of  Thomas  Mackin,  or  to  make 
any  attempt  to  collect  it  from  his  personal  estate.  In  addition 
to  this,  the  rent  did  not  fall  due  until  August  i,  1896,  which  was 
after  the  expiration  of  the  two  years  allowed  by  law  for  the  filing 
of  claims  in  the  County  or  Probate  Court.  In  construing  section 
67  of  chapter  3  in  regard  to  "Administration,"  as  to  the  matters 
above  quoted,  we  held  in  Dunnigan  v.  Stevens  (122  111.  396,  13 
N.  E.  651)  that,  if  the  obligation  is  an  absolute  undertaking,  the 
claim  can  properly  be  proved  against  the  estate  in  the  Probate 
Court,  even  where  the  debt  or  claim  is  not  due,  but  that,  if  the 
obligation  is  merely  a  contingent  liability,  then  the  claim  is  not 
properly  provable  in  the  Probate  Court,  and  cannot  be  allowed. 
In  Stone  v.  Clark's  Admrs.  (40  111.  411),  where  the  claim  filed 
was  based  upon  an  indemnifying  bond  made  by  Clark,  under 
which  no  damage  resulted  to  Stone  until  more  than  two  years 
after  letters  of  administration  were  granted,  it  was  held  that 
Stone  had  no  claim  until  he  was  damnified,  and  as  he  was  not 
liable  on  the  notes,  and  suffered  no  damage  until  after  the  lapse 
of  the  two  years,  his  claim  had  not  accrued  within  two  years,  and 
no  suit  could  have  been  instituted  within  the  two  years.  In  the 
case  at  bar  the  lease  or  party-wall  agreement  provides  that  the 
premises  are  to  be  held  by  Thomas  Mackln  from  August  i,  1872, 
until  August  I,  1902,  "  if  the  said  wall,  one-half  of  which  is  upon 
the  premises  hereby  demised,  shall  stand  so  long.  This  lease  to 
be  immediately  determined  by  a  total  destruction  of  said  wall." 
It  thus  appears  that  until  August  i,  1896,  arrived,  it  could  not  be 
determined  whether  the  wall  might  not  be  totally  destroyed,  or 
whether  the  lease  might  not  be  determined  by  failure  to  pay  the 
rent,  or  what  amount  of  rent  would  be  due  on  that  day ;  for  at  any 
time  the  representatives  of  the  Haven  estate  might  see  fit  to  use 
some  portion  of  the  wall  erected  by  Mackin  under  the  terms  of 
the  lease^  and  in  such  case  deduction  would  be  required  from  the 
amount  of  the  rent.  The  payment  of  rent  under  this  lease  was 
therefore  dependent  and  conditioned  upon  the  happening  or  not 
happening  of  certain  events.  If  the  claim  had  been  presented  to 
the  Probate  Court  during  the  two  years  for  the  rent  due  August 
I,  1896,  it  would  have  been  a  sufficient  answer  thereto  to  say 
that  the  rent  was  only  payable  upon  a  contingency.  The  only 
effect  of  the  provision  of  the  statute  embodied  in  section  70  of 
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chapter  3,  as  above  quoted,  is  to  bar  any  action  against  the  ad- 
ministrator or  executor  unless  the  claim  is  filed  within  the  two 
years,  except  as  to  assets  not  inventoried.  (Snydacker  v.  Cattle 
Co.,  154  111.  220,  40  N.  E.  466.) 

Counsel  for  appellant  objects  to  the  form  of  the  judgment 
entered  by  the  court  below,  and  says  that  the  judgment  was 
erroneous,  because  it  was  rendered  against  the  appellant  alone, 
whereas  it  is  claimed  that  the  judgment,  if  any,  should  have  been 
against  appellant  and  the  other  heir,  payable  out  of  the  real  estate 
descended.  This  question  was  not  raised  either  in  the  County  or 
Appellate  Court,  and  it  is  therefore  too  late  to  consider  it  in  this 
court.  It  is  shown  here  that  appellant,  as  heir  of  Thomas 
Mackin,  received  real  estate  by  descent,  exceeding  in  value  $100,- 
000,  and  that  he  still  holds  all  the  property  so  acquired,  and  at 
the  time  of  the  trial  was  in  receipt  of  the  rents  and  profits  thereof. 
He  was  clearly  personally  liable  for  the  payment  of  this  claim, 
arising  out  of  a  breach  of  his  ancestor's  covenant.  That  covenant 
bound  him  jointly  with  the  other  heirs  of  Thomas  Mackin,  and 
by  the  statute  of  this  State  "  all  joint  obligations  and  covenants 
shall  be  taken  and  held  to  be  joint  and  several  obligations  and 
covenants."  (Rev.  Stat.,  chap.  76,  tit.  "  Joint  Rights  s^nd  Obliga- 
tions," §  3;  2  Starr  &  C.  Annot.  Stat.  [2d  ed.],  2321.) 

2.  The  objection  to  the  form  of  the  judgment  however  dis- 
appears when  it  is  remembered  that  the  right  to  recover  in  this 
case  is  not  merely  predicated  upon  appellant's  liability  as  heir  of 
the  lessee,  to  whom  real  estate  had  descended,  but  also  as  assignee 
of  the  lease,  in  possession  thereunder,  and  enjoying  the  rents  and 
profits  thereby  conferred.  By  the  lease  Thomas  Mackin,  his 
heirs  and  assigns,  acquired  the  right  to  use  the  wall  upon  the 
demised  premises,  as  a  party-wall,  in  the  erection  and  support  of 
any  building  to  be  erected  during  the  existence  of  the  lease  by 
Mackin.  Mackin,  his  heirs  and  assigns,  as  owners  of  the  lease- 
hold interest  in  the  north  half  of  lot  10,  were  thus  clothed  with 
an  easement  in  the  property  of  Haven,  which  was  appurtenant 
to  their  interest  or  estate  in  lot  10.  The  weight  of  authority 
establishes  the  position  that  an  agreement,  under  hand  and  seal, 
containing  covenants  and  stipulations  such  as  are  found  in  the 
present  agreement,  "  will,  when  duly  delivered  and  acted  upon, 
as  was  done  in  this  case,  create  cross-easements  in  the  respective 


170        PROBATE, REPORTS  ANNOTATED. 

owners  of  the  adjacent  lots,  with  which  the  covenants  and  agree- 
ments ^ill  run,  so  as  to  bind  all  persons  succeeding  to  the  estates 
to  which  such  easements  are  appurtenant."  {Roche  v.  Ullman, 
104  111.  II.)  The  easement  here  was  in  favor  of  Mackin,  his 
heirs  and  assigns,  and  after  its  creation  any  conveyance  of  the 
property  to  which  the  easement  was  appurtenant  had  the  effect 
of  conveying  and  transferring  the  easement  also.  In  other 
words,  any  conveyance  of  Mackin's  leasehold  interest  in  the 
north  half-  of  lot  10  conveyed  and  transferred  the  easement  in  the 
south  wall  of  Haven's  property,  even  though  that  easement  was 
not  mentioned  in  the  conveyance  or  assignment.  (Roche  v.  Ull- 
man, supra;  Tinker  v.  Forbes,  136  111.  221,  26  N.  E.  503;  Geb- 
hardt  v.  Reeves,  75  111.  301 ;  Shelby  v.  Railroad  Co.,  143  id.  385, 
32  N.  E.  438.)  By  operation  of  law  the  leasehold  interest  of 
Mackin  in  lot  10,  with  all  its  appurtenances,  passed  to  his  repre- 
sentatives. (Tayl.  Landl.  &  Ten.,  §  427.)  By  agreement  a  par- 
tition of  the  assets,  including  this  leasehold  interest,  was  made 
between  appellant  and  his  sister  Alice  Philbin,  the  two  heirs  of 
Thomas  Mackin,  and  this  leasehold  interest  fell  to  appellant. 
The  proof  shows  that  thereafter  the  administrators  of  Thomas 
Mackin's  estate  turned  over,  assigned,  and  transferred  to  each 
of  the  heirs  the  property  they  had  respectively  agreed  to  take, 
and  executed  to  them  written  assignments  of  their  respective 
interests,  and  delivered  possession  thereof  to  them  respectively. 
Appellant  admits  in  his  testimony  that  in  the  settlement  of  his 
father's  estate  this  leasehold  interest  was  set  over  to  him,  and 
that  he  was  in  possession  thereof,  and  received  it  from  his  father's 
estate,  in  a  division  between  himself  and  his  sister,  as  a  part  of 
his  share  of  said  estate,  and  was  collecting  the  rents  and  profits 
therefrom,  and  that  on  taking  possession  and  assuming  the  own- 
ership of  the  lease,  together  with  the  premises  described  in  it,  he 
kept  on  collecting  the  rents  the  same  as  before.  This  evidence 
establishes  an  assignment  and  transfer  of  this  leasehold  interest 
in  the  north  half  of  lot  10,  with  its  appurtenances,  to  the  appel- 
lant. The  object  of  the  agreement  was  to  give  the  owner  of  the 
leasehold  estate  in  the  north  half  of  lot  10  the  right  to  use  the 
south  wall  of  the  Haven  building  on  lot  9  as  the  north  wall  of 
the  building  to  be  erected  on  lot  10,  as  a  means  of  support.  The 
right  thereby  acquired  was  clearly  a  benefit  to  Mackin  and  his  * 
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heirs  and  assigns,  and  to  their  leasehold  estate.  As  such  it  consti- 
tuted an  easement  appurtenant  to  that  estate.  Mackin,  for  himr 
self  and  his  heirs  and  assigns,  covenanted  to  pay  the  rent  reserved 
in  the  lease ;  and  this  was  a  burden  which  went  with  the  privilege, 
and  when  the  benefit  was  accepted  the  burden  was  assumed.  A 
transfer  of  the  leasehold  estate  carried  with  it  not  only  the  right, 
but  also  the  burden.  Both  covenants  necessarily  run  with  the 
land.  A  covenant  will  run  with  the  land  when  it  tends  directlv 
or  necessarily  to  enhance  its  value,  or  render  it  more  beneficial 
or  convenient  to  the  owner  or  occupant.  (Gibson  v.  H olden,  115 
111.  199,  3  N.  E.  282;  Louisville  &  N.  R,  Co.  v.  Illinois  Cent. 
R.  Co.,  174  111.  448,  51  N.  E.  824.)  The  covenant  in  a  lease 
or  deed  to  pay  rent  is  one  that  runs  with  the  land.  ( Webster  v. 
Nichols,  104  111.  160;  Sexton  v.  Storage  Co.,  129  id.  318,  21  N.  E. 
920;  Roche  V.  Ullman,  supra;  Louis7nlle  &  N.  R.  Co.  v.  Illi- 
nois Cent,  R.  Co.,  supra.)  Under  our  statute  "  real  estate  "  em- 
braces "  chattels  real,"  and  a  lease  for  years  of  land  with  the 
building  thereon  is  a  chattel  real,  (i  Starr  &  C.  Annot.  Stat. 
[2d  ed.]  957;  Knapp  v.  Jones,  143  111.  375,  32  N.  E.  382.)  In 
view  of  what  has  been  said,  we  are  of  the  opinion  that  the  trial 
court  committed  no  error  in  refusing  to  hold  as  law  the  seventh 
proposition  asked  by  the  appellant,  to  the  effect  that  the  lease 
from  Haven  to  Thomas  Mackin  was  never  assigned  to  or  owned 
by  the  appellant. 

Some  objection  is  urged  by  counsel  for  appellant  to  the  admis- 
sion by  the  court  below  of  the  evidence  relating  to  the  assign- 
ment and  ownership  of  the  leasehold  interest  by  appellant.  This 
objection  is  without  force.  A  report  of  the  administrators, 
signed  by  the  appellant  himself,  was  introduced  in  evidence,  which 
showed  that  such  leasehold  was,  by  written  deed  of  conveyance, 
transferred  by  the  administrators  to  the  appellant.  Although 
some  objection  was  made  at  the  trial  to  this  proof,  yet  the  objec- 
tion urged  was  a  general  one,  and  not  specific,  upon  the  ground 
that  there  existed  better  evidence  of  the  fact.  The  evidence  in- 
troduced was  admissible  as  an  admission  by  the  appellant  himself 
in  regard  to  the  assignment  of  the  leasehold  interest.  As  the 
objection  was  general,  and  not  specific  to  the  proof  oflFered,  it 
cannot  be  raised  in  this  court.  (Bradner  Ev.  498,  §§  9,  10; 
Sargeant  v.  Kellogg,  5  Gilm.  273;  Stvift  v.  Whitney,  20  111.  144; 
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Espen  V.  Hinchliffe,  131  id.  468,  23  N.  E.  592;  Weber  v.  Mick, 
131  111.  520,  23  N.  E.  646.) 

There  is  testimony  in  this  case  which  tends  to  establish  an 
attornment  upon  the  part  of  appellant  to  the  present  appellees. 
After  the  leasehold  interest  in  the  north  half  of  lot  10  had  been 
set  off  and  assigned  to  the  appellant  in  the  partition  between  him 
and  his  sister,  he  sent  a  check  for  the  rent  due  on  August  i,  1895, 
to  the  appellee  Dwight  Haven.  This  was  his  own  personal  check, 
and  not  signed  by  him  as  administrator.  This  payment  was 
made  by  him  after  he  had  become  the  owner  of  the  property,  and 
while  it  no  longer  remained  the  property  of  the  estate.  It  cannot 
be  claimed  therefore  that  the  payment  was  made  in  behalf  of 
the  estate  and  not  in  behalf  of  appellant  individually.  This  is 
a  question  of  fact  however,  which  has  been  settled  against  the 
appellant  by  the  judgments  of  the  courts  below.  Payment  of 
rent  under  a  lease  is  such  a  recognition  of  the  landlord's  right  as 
to  be,  in  law,  an  attornment.  (Fisher  v.  Deering,  60  111.  114; 
Voigt  V.  Resor,  80  id.  331.)  There  having  therefore  been  an 
attornment  by  the  appellant  to  appellees,  the  relation  of  landlord 
and  tenant  between  appellees  and  appellant  was  thereby  created ; 
and  appellant  was  personally  liable  for  the  rent  so  sued  for,  to  the 
appellees,  and  the  suit  was  properly  brought  against  him  alone. 

3.  By  the  first  refused  proposition  of  law  the  appellant  asked 
the  court  to  hold,  as  matter  of  law,  that  where  one  of  two  ad- 
joining property-owners  builds  upon  his  premises,  and  in  build- 
ing extends  his  wall  over  onto  the  adjoining  owner's  property 
without  said  owner's  license  or  permission,  said  adjoining  prop- 
erty-owner has  the  right  to  use  the  wall,  and  to  connect  his  build- 
ing with  the  same,  so  long  as  he  does  not  cut  into  said  wall 
beyond  the  line  of  his  property.  The  proposition  thus  submitted 
may  be  correct  as  a  mere  rule  of  law,  but  it  does  not  apply  to  the 
facts  in  this  case,  as  there  is  no  evidence  in  the  record  of  the 
existence  of  any  such  facts  as  those  upon  which  the  proposition 
is  predicated.  It  was  not  error  in  the  court  below  to  refuse  to 
hold  it  as  law  in  the  decision  of  the  case.  The  court,  trying  a 
case  without  a  jury,  may  properly  refuse  a  proposition  submitted, 
when  the  evidence  fails  to  establish  the  state  of  facts  it  assumes, 
and  upon  which  it  is  predicated.  (Windtniller  v.  Chapman,  139 
111.  163,  28  N.  E.  979.)      In  line  with  this  subject  is  the  sixth 
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proposition  of  law  asked  by  the  appellant,  and  which  was  refused 
by  the  court  below.  By  the  latter  proposition  the  court  was  asked 
to  hold,  as  matter  of  law,  that  the  appellant  is  not  estopped  from 
denying  that  the  said  brick  wall  mentioned  in  the  lease  does  not 
all  stand  upon  said  lot  9,  and  that  appellant  has  the  right  to 
adduce  competent  testimony,  if  he  can,  tending  to  show  that  the 
said  wall  extends  partially  upon  said  lot  10.  In  the  trial  of  the 
case  the  appellant  also  offered  to  show,  by  testimony  which  was 
excluded  by  the  court,  that  the  wall  did  extend  partly  upon  said 
lot  10.  The  refusal  of  proposition  6,  and  the  refusal  to  admit 
the  offered  testimony  thus  referred  to,  are  assigned  as  errors  by 
the  appellant.  The  only  effect  which  the  excluded  testimony 
could  have  had  would  have  been  to  question  the  title  of  the  appel- 
lees, and  therefore,  under  the  circumstances  of  this  case,  such 
testimony  was  clearly  incompetent  and  was  properly  excluded. 
No  rule  of  law  is  better  settled  than  thjtt  the  tenant  is  estopped 
from  denying  the  title  of  his  landlord.  ''  His  possession  is  sub- 
servient to  the  title  of  the  party  under  whom  he  entered.  *  *  ♦ 
He  cannot  set  up  a  better  title  in  himself  or  a  third  person. 
*  *  ♦  The  same  principle  applies  to  those  acquiring  the  pos- 
session from  the  tenant.  The  relation  of  landlord  and  tenant 
attadies  to  all  who  succeed  to  the  possession  through  or  from  the 
tenant.  They  acquire  no  greater  right  than  the  party  from  whom 
they  received  possession."  (Sexton  v.  Carley,  147  111.  269,  35 
N.  E.  471.)  In  the  case  at  bar,  as  Thomas  Mackin  could  not 
deny  the  title  of  the  appellees  to  the  demised  premises,  so  the 
appellant,  here  holding  under  Thomas  Mackin,  cannot  deny  the 
same.  Where  the  tenant  enters  under  his  landlord,  he  thereby 
acknowledges  that  the  landlord  is  the  owner,  and  the  tenant  is  es- 
topped from  denying  it.  (Doty  v.  Burdick,  83  111.  473 ;  Hardin 
V.  Farsythe,  99  id.  312.)  Upon  the  trial  of  the  case  the  appel- 
lant tendered  appellees  the  lease  from  S.  R.  Haven  to  Thomas 
Mackin,  and  offered  to  surrender  the  same,  and  claimed  that  he 
thereby  put  appellees  in  the  same  position  which  the  original 
lessor  occupied  before  the  lease  was  made,  and  that,  having  done 
so,  he  then  had  a  right  to  contest  appellees'  right  to  recover  by 
showing  that  the  wall  in  question  was  located  partly  upon  lot  10. 
We  concur  with  the  following  views  expressed  upon  this  subject 
by  the  Appellate  Court  in  their  decision  of  this  case :     "  It  was 


174:  PROBATE  REPORTS  ANNOTATED. 

immaterial  whether  Haven's  claimed  ownership  of  the  demised 
premises  at  the  time  the  lease  was  entered  into  was  rightful  or 
not»  or  to  whom  the  land  belonged.  Rightfully  or  wrongfully. 
Haven  built  the  wall  upon  the  land  in  question,  and  was  in  pos- 
session thereof.  Thomas  Mackin  knew  of  and  acquiesced  in 
Haven's  claim,  whatever  it  was,  and  the  fact  of  the  existence  of 
the  wall  and  its  possession  by  Haven,  and  entered  into  the  lease 
and  took  possession  under  it;  and  such  possession  has  continued 
by  himself,  or  his  heirs  through  him,  ever  since.  *  *  * 
(Fleming  v.  Mills,  182  111.  464,  55  N.  E.  373.)  *  *  *  The 
offer  made  by  appellant  at  the  trial  to  surrender  the  paper  lease 
was  wholly  unavailing  to  pave  the  way  for  the  introduction  of  the 
offered,  but  rejected,  testimony.  Sudi  an  act  in  no  manner 
meets  the  requirements  of  law  that,  before  a  lessee  can  assail  or 
question  his  lessor's  title,  under  which  he  has  entered,  he  must 
restore  possession  —  must  place  his  lessor  in  the  same  position 
he  occupied  before  he  parted  with  possession.  *  *  *  Mani- 
festly appellant's  possession  of  the  land  and  wall  would  not  be 
surrendered  by  his  bare  surrender  of  the  paper  writing.  There^ 
was  no  error  in  refusing  to  admit  the  offered  testimony."  Appel- 
lant insists  however  that  there  is  an  exception  to  the  general  rule 
that  a  tenant  cannot  deny  the  title  of  his  landlord,  and  that  the 
exception  exists  where  the  tenant  has  been  induced  by  fraud,  arti- 
fice, or  mistake  to  accept  the  lease.  Certain  authorities  are  re- 
ferred to  in  support  of  this  position.  No  proof  of  fraud  or  artifice 
was  offered.  The  general  rule  upon  this  subject  is  that  "  when 
the  fraud  appears  upon  the  face  of  a  lease  or  deed,  it  may  be 
invalidated  in  a  court  of  law,  but  where  the  fraud  consists  in  mat- 
ter dehors  the  lease  it  is  voidable  only  in  equity."  ( i  Wood  Landl. 
&  Ten.  [2d  ed.],  §  118.)  The  fact  that  the  wall  may  have  been 
partly  upon  lot  10,  in  which  Thomas  Mackin  had  a  leasehold 
interest,  would  not  show  conclusively  that  there  had  been  a  mu- 
tual mistake  on  the  part  of  Samuel  R.  Haven  and  Thomas  Mackin. 
As  was  said  by  the  Supreme  Court  of  Pennsylvania  in  Thayer  v. 
Society  (20  Pa.  St.  60)  :  "  The  mere  fact  that  the  tenant  has  a 
better  title  than  his  landlord  does  not  of  itself  raise  the  presump- 
tion that  the  lease  was  a  fraud,  or  accepted  by  mistake.  The  lease 
is  not  rendered  void  by  proving  title  in  the  lessee.  To  make  the 
law  otherwise  would  be  to  say  that  the  tenant  shall  not  set  up 
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title  in  himself  when  he  has  none,  and  that  the  lease  shall  be  no 
evidence  of  the  landlord's  rights,  except  when  he  can  prove  them 
without  it."  We  are  of  the  opinion  that  the  court  below  com- 
mitted no  error  in  rejecting  the  offered  testimony,  nor  in  refusing 
to  hold  as  law  the  propositions  based  upon  the  facts  which,  as  it 
is  claimed,  would  have  been  established  by  such  testimony  if 
introduced. 

4.  It  is  assigned  as  error  that  the  court  refused  to  hold  as  law 
one  or  two  other  propositions  which  were  marked  "  Refused  "  by 
it.  No  error  was  committed  in  this  regard.  Upon  a  careful 
examination  of  these  propositions,  they  cannot  be  regarded  other- 
wise than  as  requests  to  pass  upon  questions  of  fact.  "  The  pur- 
pose of  the  statute  is  to  enable  a  party  to  submit  propositions  with 
a  view  to  obtaining  the  opinion  of  the  court  upon  material  and 
controlling  principles  of  law  only,  and  when  the  proposition  calls 
for  the  opinion  of  the  court  upon  a  question  of  fact,  it  may  prop- 
erly be  refused."  {Knowles  v.  Knowles,  128  111.  no,  21  N.  E. 
196;  Lasalle  Co.  v.  Milligan,  143  111.  321,  32  N.  E.  196.)  The 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Note.— HEIR,  WHEN  BOUND  BY  DEBT  OF  ANCESTOR. 

At  common  law  the  heir  was  liable  for  the  debts  by  specialty  of  his 
ancestor;  he  was  bound  to  satisfy  them  to  the  extent  of  the  value  of  the 
land  descended  to  him.  But  if  he  had  aliened  the  land  before  action  or 
proceeding  against  him  for  the  ancestor's  debt,  the  creditoi;'  had  no 
remedy.  It  results  from  this,  that,  in  the  absence  of  statutes  in  force  in 
the  American  States,  heirs  are  in  no  wise  liable  for  simple  contract 
debts  of  the  ancestor^  and  for  specialty  debts  only  to  the  extent  of  the 
lands  descended,  and  that  they  may  defeat  the  specialty  creditor  by 
•  aliening  the  descended  lands  before  action  on  the  bond  or  other  specialty. 
(2  Woerner  Admn.,  §  574;  New  Jersey  Ins.  Co.  v.  Meeker,  37  N.  J.  L. 
282  [the  opinion  by  Chief  Justice  Beasley  is  valuable  and  instructive  in 
review  of  the  authorities  and  changes  by  statute] ;  Muldoon  v.  Moore, 
55  N.  J.  L.  411,  26  Atl.  892;  Bartlett  v.  Ball,  142  Mo.  33,  43  S.  W.  783: 
Hall  v.  Martin,  46  N.  H,  340;  Whittlesey  v.  Brohammer,  31  Mo.  108; 
People  V.  Brooks,  123  111.  248,  14  N.  E.  39;  Fisher  v.  Tuller,  122  Ind.  32, 
23  N.  E.  523;  Massie  v.  Hiatt,  82  Ky.  314;  Rohrbaugh  v.  Hamblin,  57 
Kan.  393,  46  Pac.  705;  Miller  v.  Shoaf,  no  N.  C.  319.  I4  S.  E.  800;  Hill 
V.  Nichols,  47  Minn.  383,  50  N.  W.  367;  Selover  v.  Coe,  63  N.  Y.  438; 
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Piatt  V.  Piatt,  105  id.  489,  12  N.  E.  22;  Cunningham  v.  Parker,  146  N. 
Y.  31,  40  N.  E.  635;  Qiff  V.  Moses,  116  N.  Y.  152,  22  N.  E.  393;  Read  v. 
Patterson,  134  N.  Y.  128,  31  N.  E.  445;  Rogers  v.  Patterson,  79  Hun, 
483,  29  N.  Y.  Supp.  963;  Deyo  v.  Morss,  30  App.  Div.  58,  51  N.  Y.  Supp. 
785;  Hauselt  v.  Patterson,  124  N.  Y.  349,  26  N.  E.  937.  And  see  note, 
"  Creditor's  Remedy  as  Against  Land,"  5  Prob.  Rep.  Annot.  527.) 


Marks  vs.  Coats, 

[Supreme  Court  of  Oregon,  October  22,  1900;  37  Oreg.  609,  62  Pac.  488. 1 

Executors  and  Administrators  —  Removal  —  Fraudulent 

Conveyance  of  Deceased. 

In  view  of  Hill's  Annotated  Laws,  section  1167,  providing  that  when 
the  estate  of  a  decedent  is  insolvent,  and  deceased  has  made  in  his 
lifetime  a  conveyance  of  property  which  is  void  as  against  creditors, 
it  is  the  duty  of  the  administrator  to  petition  the  County  Court  for 
leave  to  sue  to  set  such  conveyance  aside,  where  a  decedent,  whose 
estate  was  insolvent,  had  conveyed  in  his  lifetime  lands  to  his  chil- 
dren, one  of  whom  was  the  administrator,  by  conveyances  which 
there  was  reasonable  ground  to  believe  were  void  as  against  cred- 
itors, the  court  will  remove  the  administrator  without  passing  on 
the  question  whether  the  conveyances  are  void,  since  one  whose  per- 
sonal interests  are  in  conflict  with  his  duty  as  administrator  is  not  a 
proper  person  to  hold  the  office. 

Appeal  from  Circuit  Court,  Douglas  county;  H.  K.  Hanna, 
Judge. 

Petition  by  Asher  Marks,  as  administrator,  against  W.  H. 
Coats,  as  administrator,  of  the  estate  of  Thomas  Coats,  deceased, 
for  removal  of  defendant  as  administrator.  From  a  decree  of 
the  Circuit  Court  affirming  a  decree  of  the  County  Court  in  favor 
of  petitioner,  defendant  appeals. 

Affirmed. 

• 

On  December  10,  1895,  Thomas  Coats  died  in  Douglas  county, 
and  his  son,  the  appellant,  was  appointed  administrator  of  his 
estate.     At  the  time  of  his  death  he  was  seized  and  possessed  of 
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real  and  personal  property  which  was  inventoried  by  the  admin- 
istrator and  appraised  at  $814.38,  and  was  indebted  about  $2,400, 
including  the  sum  of  $954,  and  some  interest,  due  petitioner's 
intestate  on  a  promissory  note  of  date  January  4,  1892.  In  Jan- 
uary, 1895,  ^  f^w  months  before  his  death,  and  while  so  indebted, 
he  conveyed  to  his  son  320  acres  of  land,  valued  at  from  $i>ooo 
to  $1,600,  and  to  his  daughter,  Mrs.  Wells,  160  acres,  of  the 
probable  value  df  $500.  Neither  of  these  two  tracts  of  land  was 
included  in  the  inventory  filed.  On  May  22,  1897,  the  petitioner 
applied  to  the  County  Court  for  the  removal  of  the  administrator, 
alleging  that  the  conveyances  to  him  and  Mrs.  Wells  from  the 
deceased  were  made  and  accepted  with  intent  to  hinder,  delay, 
and  defraud  creditors,  that  he  had  fraudulently  failed  to  include 
such  property  in  the  inventory,  and  was  thereby  unfaithfuHo  his 
trust,  to  the  loss  of  the  petitioner.  The  administrator  filed  an 
answer  to  the  petition,  in  which  he  admits  that  he  did  not  inven- 
tory the  property  conveyed  to  him  and  his  sister,  but  denies  the 
fraud  set  out  in  the  petition,  and  alleges  that  such  property  was 
purchased  by  them  in  good  faith  and  for  a  valuable  considera- 
tion, and  was  not  included  in  the  inventory  for  the  reason  that  no 
part  of  it  belonged  to  the  estate.  Upon  a  hearing  before  the 
County  Court  an  order  was  made  removing  the  administrator, 
which  was  affirmed  by  the  Circuit  Court,  and  hence  this  appeal. 

Dexter  Rice,  for  appellant 

/.  C.  Fullerton,  for  respondent. 

Bean,  C.  J.  (after  stating  the  facts). —  The  statute  (Hill's 
Annot.  Laws  Oreg.,  §  11 12)  requires  an  executor  or  administra- 
tor, within  a  month  from  the  time  of  his  appointment,  or  such  fur- 
ther time  as  the  court  or  judge  may  allow,  to  make  and  file  an  in- 
ventory, verified  by  his  own  oath,  of  all  the  real  and  personal  prop- 
erty of  deceased  which  shall  come  to  his  possession  or  knowledge, 
and  for  a  willful  failure  in  this  respect  he  may  be  removed. 
(In  re  Hollada/s  Estate,  18  Oreg.  168,  22  Pac.  750.)  In  making 
such  inventory,  it  is  his  duty  to  include  property  which  he  knows 
to  have  been  fraudulently  conveyed  by  his  intestate.  (2  Woemer 
Law  Adm.  [2d  ed.]  *666;  Minor  v.  Mead,  3  Conn.  289;  Andruss 
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V.  Doolittle,  II  id.  283.)  And  it  has  even  been  held  that  an 
administrator's  refusal  to  inventory  property  alleged  to  have  been 
fraudulently  conveyed,  when  requested  by  a  creditor  of  an  insol- 
vent estate,  is  sufficient  ground  for  his  removal,  without  proof 
that  the  conveyance  was,  in  fact,  fraudulent.  {Andrews  v. 
Tucker,  7  Pick.  250.)  But  whether  the  authorities  generally  go 
to  that  extent  or  not  is  immaterial  at  this  time.  The  statute  pro- 
vides  (Hill's  Annot.  Laws  Oreg.,  §  1167)  that  whenever  the 
assets  of  the  estate  are  insufficient  to  satisfy  the  funeral  charges, 
expenses  of  administration,  and  the  claims  against  the  estate,  and 
the  de<5eased  shall  in  his  lifetime  have  made  or  suffered  any  con- 
veyance or  sale  of  real  or  personal  property,  with  intent  to  delay, 
hinder,  or  defraud  creditors,  or  when  such  conveyance  or  sale 
has  been  so  made  or  suffered  that  the  same  is  void  as  against 
creditors,  it  is  the  duty  of  the  administrator  or  executor  to  make 
application  by  petition  to  the  County  Court  for  leave  to  commence 
and  prosecute  to  final  judgment  or  decree  the  necessary  and 
proper  action,  suit,  or  proceeding  to  have  such  conveyance  de- 
clared void.  Under  this  section  we  conceive  the  law  to  be  that, 
where  tHe  estate  of  the  deceased  is  insolvent,  and  it  appears  that 
he  made  a  conveyance  of  land  in  his  lifetime  which  there  is  rea- 
sonable ground  to  believe  fraudulent,  the  creditors  have  a  right 
to  insist  that  the  administrator  shall  proceed  as  directed  by  the 
statute;  and  if  he  refuses  to  do  so,  or  if  his  personal  interests  are 
such  as  to  prevent  him  from  doing  his  official  duty  in  this  regard, 
he  is  not  a  suitable  person  to  be  intrusted  with  the  duties  of  the 
office,  and  should  be  removed.  {In  re  Mill's  Estate,  22  Oreg. 
210,  29  Pac.  443;  Putney  v.  Fletcher,  148  Mass.  247,  19  N.  E. 
370;  Kellberg's  Appeal,  86  Pa.  St.  129.)  We  do  not  deem  this 
a  proper  proceeding  in  which  to  try  the  question  as  to  whether 
the  conveyances  from  Thomas  Coats  to  his  children  were  in  fact 
void  as  to  creditors.  It  is  sufficient  for  the  purposes  of  this  case 
that  there  is  reasonable  ground  to  believe  them  void,  and  that  the 
respective  interests  of  the  appellant  and  the  creditors  are  so  ad- 
verse that  he  cannot  fairly  represent  both  in  a  suit  to  determine 
the  validity  of  such  conveyances.  No  consideration  whatever 
passed  between  Thomas  Coats  and  Mrs.  Wells  for  the  conveyance 
to  her.  The  land  was  subject  at  the  time  to  a  mortgage  of  $250, 
which  the  evidence  tends  to  show  she  agreed  to  pay,  but  subse- 
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quently  neglected  to  do  so,  concluding  the  land  to  be  worth  less 
than  the  mortgage.  The  only  alleged  consideration  for  the 
conveyance  to  appellant  was  the  labor  and  services  which  he  had 
rendered,  and  was  thereafter  to  render,  for  his  father.  No  money 
whatever  was  paid,  and  the  testimony  in  reference  to  the  value 
and  extent  of  his  services,  and  to  the  contract  under  which  he 
performed  them,  is  so  indefinite  and  uncertain  as  to  make  it 
quite  doubtful  whether  the  conveyance  was  not  a  voluntary  one, 
and  therefore  constructively  fraudulent  and  void  as  to  existing 
creditors.  It  is  unnecessary  to  further  comment  upon  the  testi- 
mony, or  to  express  an  opinion  upon  the  merits  of  the  contro- 
versv.  It  is  obvious  that  the  creditors'  interests  demand  that 
appellant  be  removed,  and  some  disinterested  person  appointed 
administrator  who  can,  if  so  advised,  proceed  under  section  1167 
to  determine  the  question.  It  follows  that  the  decree  of  the 
court  below  must  be  affirmed ;  and  it  is  so  ordered. 


Leitgabel  vs.  Belt. 

[Supreme  Court  of  Wisconsin,  October  30,  1900;  iqp  Wis.  107,  83  N. 

W.  nil.] 

Executors  and  Administrators  —  Estates  —  Claims  — 
Services  —  Express  Promise  —  Evidence  —  Admissions  — 
Findings. 

1.  Where  a  niece  of  deceased  became  a  member  of  his  family  during  her 

infancy,  she  cannot  recover  against  his  estate  for  her  services,  with- 
out proving  an  express  promise  on  his  part  to  pay  her  therefor. 

2.  Decedent's  niece  lived  with  him  as  his  housekeeper  and  servant  from 

1876  till  his  death  in  1898,  excepting  the  year  1880,  when  she  was 
out  at  service.  For  the  services  she  rendered  deceased  she  received 
her  board  and  clothes,  but  no  money.  Claimant  testified  that 
deceased  had  promised  to  leave  her  all  his  property  if  she  would 
live  with  him  and  perform  such  services;  and  several  witnesses  testi- 
fied that  deceased  admitted  the  promise  to  them.  Held,  that  the 
evidence  justified  a  finding  that  decedent  made  such  promise,  and 
that,  in  reliance  thereon,  claimant  lived  with  him  and  faithfully  dis- 
charged such  services,  which  were  reasonably  worth  the  sum  of 
$792,  and  authorized  a  recovery  of  such  sum. 
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Appeal  from  Circuit  Court,  Waukesha  county ;  James  J.  Dick, 
Judge. 

Action  by  Elizabeth  Leitgabel  against  the  estate  of  John  Dailey, 
deceased.  From  an  order  allowing  the  claim,  Phinnatta  Belt, 
one  of  the  heirs,  appeals. 

Affirmed. 

The  claimant  filed  a  bill  against  the  estate  of  John  Dailey, 
-deceased,  in  County  Court,  for  services  as  housekeeper  and  ser- 
vant, based  upon  a  promise  that  if  she  would  perform  such  ser- 
vices he  would  leave  her  his  property.  The  County  Court  found 
against  the  claim.  On  appeal  to  the  Circuit  Court,  and  upon 
some  additional  evidence,  that  court  made  findings  for  claimant, 
and  gave  her  judgment  for  $792  and  costs. 

W,  O.  Thomas  and  C,  H,  Winkenweider,  for  appellant 

Amazeen  &  Torbe,  for  respondent. 

Bardeen,  J. —  John  Dailey  died  intestate  and  unmarried  in 
'September,  i89§,  leaving  a  sister,  two  nieces,  and  a  nephew,  as 
his  heirs.  He  left  real  estate  worth  about  $1,500,  incumbered 
-for  $900,  and  personal  property  valued  at  $300.  Claimant  was 
a  daughter  of  his  sister  and  lived  with  relatives  until  1876,  when 
deceased  took  her  to  live  with  him.  She  remained  with  him  con- 
tinuously to  his  death,  except  during  the  year  1880  she  was  out 
at  service.  During  the  period  she  lived  with  him  she  did  his 
housekeeping,  and  worked  about  the  farm,  performing  such  man- 
ual labor  as  is  ordinarily  performed  by  male  help,  receiving  her 
:board  and  clothes,  but  no  money.  The  court  found  that  during 
!such  employment  there  was  an  oral  agreement  between  deceased 
and  the  claimant  that,  in  consideration  of  her  keeping  his  house 
and  helping  about  his  farm  work  during  the  residue  of  his  life, 
he  would  devise  and  bequeath  to  her  all  real  and  personal  prop- 
erty as  compensation  for  her  services;  that  relying  upon  such 
agreement,  the  claimant  remained  with  him  until  his  death,  and 
faithfully  discharged  her  duties ;  and  that  her  services  were  rea- 
sonably worth  the  sum  stated.     It  is  upon  this  finding  that  the 
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chief  attack  is  made.  No  evidence  was  offered  as  to  these  facts 
by  the  contestant.  It  is  argued  however  that  the  claimant's 
evidence  fails  to  disclose  an  express  promise  to  recompense  her 
for  her  services  with  that  clearness  the  law  requires.  Undoubt- 
edly the  claimant,  being  the  niece  of  the  deceased,  and  having 
become  a  member  of  his  family  during  her  infancy,  cannot  re- 
cover against  his  estate  for  her  services  without  proving  an 
express  promise  on  his  part  to  pay  her  therefor.  (Ellis  v.  Cary, 
74  Wis.  176,  42  N.  W.  252,  4  L.  R.  A.  55.)  It  is  equally  true 
that  such  promise  may  be  established  by  admissions  of  deceased 
and  by  circumstantial  evidence  confirmatory  thereof.  (In  re 
Kessler's  Estate,  87  Wis.  660,  59  N.  W.  129.)  We  think  the 
evidence  sustains  the  findings  of  the  Circuit  Court  that  there  was 
an  agreement  between  the  parties  as  stated,  and  that  her  services 
were  of  the  value  as  found  by  the  court.  Such  agreement  is 
established  by  the  claimant,  by  testimony  drawn  out  on  cross- 
examination,  and  by  direct  admissions  of  the  fact  made  by  de- 
ceased to  several  witnesses.  The  surrounding  circumstances 
very  much  confirm  this  view.  It  is  unnecessary  to  state  the  facts 
in  detail.  They  bring  the  case  quite  within  the  rule  stated  in 
both  the  Ellis  and  Kessler  cases,  before  cited,  so  that  a  discussion 
of  them  would  be  neither  helpful  nor  advisable.  The  judgment 
of  the  Circuit  Court  is  affirmed. 


Note.—  CLAIMS  FOR  SERVICES  BY  MEMBERS  OF 

DECEASED'S  FAMILY. 

(a)  General  rules  and  principles. 

(b)  Extension  of  family  relation. 

(c)  Limitation  in  Pennsylvania. 

(d)  Proof  required. 

(e)  Mutual  understanding  and  expectation  may  be  sufRcient. 

(f)  Evidence  should  be  clear  and  explicit. 

(g)  Illustrative  cases. 

(a)  General  rules  and  principles.^  The  true  rule  seems  to  be,  and 
it  is  so  held  in  most  of  the  States  in  which  this  question  has  been 
decided,  that  there  may  be  a  recovery  upon  an  implied  contract,  if  the 
evidence  shows  the  services  to  have  been  rendered,  upon  the  mutual 
understanding  by  the  parties  that  compensation  should  be  made.    Thus, 
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while  the  fact  of  relationship  may  be  sufficient  to  cancel  the  presump- 
tion which  would  obtain  between  strangers^  of  a- promise  to  pay  for  ser- 
vices accepted,  it  is  not  sufficient  to  raise  a  contrary  presumption;  and 
while  the  mere  expectation  of  compensation  on  the  part  of  the  one  ren- 
dering the  services,  in  the  absence  of  a  corresponding  intention  to  make 
the  compensation  expected,  either  expressed  or  inferable  from  his  state- 
ments or  conduct,  does  not  constitute  a  contract,  yet  there  may  be  a 
contract  without  a  direct  promise  to  pay.  It  is  sufficient  if  the  services 
are  induced  by  any  statement  or  conduct  indicating  an  intention  to  pay 
for  them.  But  the  evidence  in  all  such  cases  should  be  clear,  distinct, 
and  positive.    (2  Woerner  Admn.,  §  396  [ed.  1899].) 

Presumption  is  that  no  compensation  was  intended  beyond  what  was 
received  at  time  they  were  rendered.  (Hall  v.  Finch,  29  Wis.  278; 
Faloon  v.  Mclntyre,  118  111.  292,  8  N.  E.  315;  Cowell  v.  Roberts,  79  Mo. 
218;  Disbrow  v.  Durand,  54  N.  J.  L.  343,  24  Atl.  545;  Martin  v.  Martin, 
89  111.  App.  147.) 

But  there  is  no  such  legal  presumption  when  there  is  a  contract  tt 
pay.  (Ulrich  v.  Ulrich,  136  N.  Y.  120,  32  N.  E.  606;  Matter  of  Stevensoi* 
86  Hun,  325,  33  N.  Y.  Supp.  493.) 

Services  voluntarily  rendered,  without  thought  or  expectation  of 
reward,  become  an  executed  gift,  and  that  cannot  be  consideration  foi 
an  express  contract  nor  a  ground  for  implying  one  as  a  fiction  of  law. 
(Johnson  v.  Kimball,  172  Mass.  400,  52  N.  E.  386;  Beale  v.  Hall,  97  Va. 
383,  34  S.  E.  53.) 

(b)  Extension  of  family  relation — The  family  relation  contem- 
plated in  the  exception  to  the  ordinary  rule  as  to  implication  of  a  prom* 
ise  to  pay  for  accepted  services  is  not  limited  merely  by  propinquity  of 
kindred.  Where  there  is  a  household  relation,  it  will  embrace  not  only 
remote  kindred,  but  also  those  who  stand  in  the  place  of  kindred.  (Dis- 
brow v.  Durand,  54  N.  J.  L.  343,  24  Atl.  545;  Wilcox  v.  Wilcox,  48  Barb. 

329) 

But  the  degree  of   relationship  may  affect  the  burden  of  proof  or 

amount  of  evidence.    (Curry  v.  Curry,  114  Pa.  St.  367,  7  Atl.  61.    And 

see  Moyer's  Appeal,  112  Pa.  St.  290.  3  Atl.  811;  Gerz  v.  Demarra,  i6i 

Pa.  St.  530,  29  Atl.  761.) 

The  presumption  as  between  parent  and  child  does  not  apply  to  a 
son-in-law  who  boards  his  father-in-law.  (Perkins  v.  Hasbrouck,  155 
Pa.  St.  494,  26  Atl.  695;  Gerz  v.  Demarra,  162  Pa.  St.  530,  29  Atl.  761.) 

Nor  does  it  apply  to  a  second  cousin.  (Sprague  v.  Sea,  152  Mo.  327, 
53  S.  W.  1074.) 

But  as  between  stepdaughter  and  stepson  and  stepfather,  the  legal 
presumption,  in  absence  of  proof  to  the  contrary,  is  that  the  services 
were  rendered  gratuitously.  (Ellis  v.  Cary,  74  Wis.  176,  186,  42  N.  W. 
252;  Guenther  v.  Birkicht,  22  Mo.  439  [the  opinion  in  this  case  is  valu- 
able and  instructive  in  review  of  the  authorities];  Williams  v.  Hutchin- 
son, 3  N,  Y.  312.) 
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No  presumption  in  favor  of  a  child,  not  of  kin,  taken  into  the  family. 
(Tyler  v.  Burrington,  39  Wis.  376;  Cowell  v.  Roberts,  79  Mo.  218;  Mar- 
tin V.  Martin,  108  Wis.  284,  84  N.  W.  439.) 

(c)  Limitation  in  Pennsylvania — In  Curry  v.  Curry  (114  Pa.  St. 
367,  7  Atl.  61),  it  was  held  that  in  all  cases  except  that  of  parent  and 
child  there  must  be  evidence,  other  than  relationship,  to  show  that  the 
creation  of  a  debt  under  such  circumstan;;es  was  not  intended.  The 
rule  would  seem  to  be  that,  while  relationship  other  than  that  of  parent 
and  child  does  not  per  se  rebut  the  presumption  of  a  promise  to  pay, 
under  such  circumstances,  yet  it  may,  with  the  aid  of  other  evidence,  be 
sufficient  to  rebut  it.    (Griffith's  Estate,  147  Pa.  St.  277,  23  Atl.  556.) 

The  presumption  that  services  are  gratuitous  limited  to  parent  and 
child.  In  all  other  cases  there  must  be  evidence  beyond  the  relation- 
ship that  the  creation  of  no  debt  was  intended.  (Gerz  v.  Demarra,  162 
Pa,  St.  S30,  29  Atl.  761.) 

(d)  Froof  required — Must  be  proof  of  express  contract  to  pay,  or  of 
facts  from  which  such  a  contract  may  be  inferred.  (Faloon  v.  Mclntyre, 
118  111.  292,  8  N.  E.  315;  Martin  v.  Martin,  108  Wis.  284,  84  N.  W.  439; 
Bostwick  V.  Bostwick,  71  Wis.  27^,  yj  N.  W.  405;  Tyler  v.  Burrington, 
39  Wis.  376;  Pritchard  v.  Pritchard,  69  id.  ZIZ^  34  N.  W.  506;  Geary  v. 
Geary,  67  Wis.  248,  30  N.  W.  601;  Guild  v.  Guild,  15  Pick.  129;  Koch  v. 
Hebel,  32  Mo.  App.  103;  Bosard  v.  Powell,  79  id.  184;  Mills  v.  Joiner, 
20  Fla.  479;  Bell  v.  Rice,  50  Nebr.  547,  70  N.  W.  25;  Jones  v.  Humphrey, 
63  Pac.  26;  Jessup  v.  Jessup,  17  Ind.  App.  185,  46  N.  E.  550;  Spitzmiller 
V.  Fisher,  yj  Iowa,  289,  42  N.  W.  197;  Wilkes  v.  Cornelius,  21  Oreg. 
349,  28  Pac.  135;  Harris  v.  Orr,  46  W.  Va.  261,  33  S.  E.  257;  Zimmer- 
man v.  Zimmerman,  129  Pa.  St  229,  18  Atl.  129;  Gomez  v.  Johnson, 
106  Ga.  513,  32  S.  E.  600;  Hallock  v.  Teller,  2  Dem.  206.) 

(e)  Hatnal  understanding  and  expectation  may  be  snfBlcieQt. — 

Right  to  compensation  may  be  established  by  proof  of  understanding 
and  expectation,  under  surrounding  circumstances.  (Magarrell  v. 
Maganell,  74  Iowa,  378,  zy  N.  W.  961;  Fitch  v.  Peckham,  16  Vt.  150; 
Andrews  v.  Foster,  17  id.  556;  Ashley  v.  Hendee,  56  id.  209;  Westcott  v. 
Westcott,  69  id.  234,  39  Atl.  199;  Kilpatrick  v.  Helston,  25  111.  App.  127; 
Sammon  v.  Wood,  107  Mich.  506,  65  N.  W.  529;  Guenther  v.  Birkicht, 
22  Mo.  448;  Disbrow  v.  Durand,  54  N.  J.  L.  343,  24  Atl.  545;  Jessup  v. 
Jessup,  17  lud.  App.  185,  46  N.  E.  550;  Jacobson  v.  La  Grange,  3  Johns. 
199;  Erhart  v.  Dietrich,  118  Mo.  419,  431,  24  S.  W.  188.) 

(f)  Evidence  should  be  clear  and  explicit. —  In  this  class  of  cases 
the  testimony  should  be  clear  and  explicit,  and  should  not  depend  upon 
mere  conjecture;  this  class  of  claims  should  not  be  encouraged  by  the 
courts.  Indeed,  it  is  the  duty  of  courts  to  protect  decedents*  estates 
from  them,  and  to  require  some  substantial  proof  before  allowing  juries 
to  speculate  as  to  the  existence  of  the  contract  necessary  to  support 
them.    (Wright  v.  Senn,  85  Mich.  191,  48  N.  W. '545;  Bowen  v.  Bowen, 
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2  Bradf.  336;  Moore  v.  Moore,  21  How.  Pr.  211;  Phillips  v.  Sanchez,  35: 
Fla.  188,  17  So.  363;  Brock  v.  Slaten,  82  111.  283.) 

But  the  rule  that  courts  do  not  favor  such  claims  is  not  always  applica- 
ble, as,  for  instance,  when  a  child  has  sacrificed  his  own  interests  to 
promote  comfort  and  well-being  of  his  parents,  while  others  have  stood 
by  without  effort  to  assist.    (Ridler  v.  Ridler,  93  Iowa,  350,  61  N.  W.  994.) 

To  support  a  claim  for  nursing  or  other  services  such  as  filial  duty 
and  common  humanity  require  a  son  to  render,  there  must  be  better 
proof  than  loose  declarations  of  gratitude  and  of  an  intention  to  com- 
pensate, made  by  a  father  in  his  last  sickness.  (Zimmerman  v.  Zimmer- 
man, 129  Pa.  St.  229,  18  Atl.  129.) 

A  recognition  of  value  of  such  services,  and  a  declaration  that  the 
child  should*  be  well  paid,  is  not  sufficient  evidence  from  which  a  con- 
tract to  pay  will  be  inferred.     (Reynolds  v.  Reynolds,  92  Ky.  557,   18 

S.  W.  S17.) 

Loose  declarations  as  to  intention  do  not  establish  an  agreement 
(Raynor  v.  Robinson,  36  Barb.  128.) 

Declarations  of  decedent  may  be  evidence,  and,  with  surrounding  cir- 
cumstances, may  be  so  direct  as  to  establish  a  contract.  (Perkins  v. 
Hasbrouck,  155  Pa.  St.  494,  26  Atl.  695;  Hart  v.  Hart,  41  Mo.  441;  Gtrz 
V.  Demarra,  162  Pa.  St.  530,  29  Atl.  761.) 

(g)  lUuBtratlTe  cafles. —  Not  implied  as  between  parent  and  child. 
(Faloon  v.  Mclntyre,  118  111.  292,  8  N.  E.  315;  Wright  v.  Senn,  85  Mich. 
191,  48  N.  W.  545;  Bostwick  v.  Bostwick,  71  Wis.  273,  37  N.  W.  405: 
Pritchard  v.  Pritchard,  69  Wis.  373,  34  N.  W.  5^;  Geary  v.  Geary,  67 
Wis.  248,  30  N.  W.  601;  Mills  V.  Joiner,  20  Fla.  480.) 

And  so  as  between  brother  and  sister  (Hall  v.  Finch,  29  Wis.  278); 
uncle  and  niece  (Robinson  v.  McAfee  Estate,  59  Mich.  375,  26  N.  W. 
643);  grandfather  and  grandson.  (Moyer's  Appeal,  112  Pa.  St  290,  3 
Atl.  811.) 


Carleton  et  al,  vs.  Gobbler. 

[Supreme  Court  of  Texas,  October  22,  1900;    58  S.  W.  8129.] 

Executors  —  Independent  Executor  —  Community  Prop- 
erty —  Wills  —  Construction. 

I.  Where  a  testator's  will  appointed  an  executor,  with  a  direction  that 
no  other  action  should  be  had  in  the  County  Court  in  relation  to 
the  settlement  of  his  estate  than  the  probating  and  recording  of  his 
will  and  the  return  of  an  inventory,  the  executor  had  authority  to 
sell  community  property  of  testator  and  his  deceased  wife  for  the 
payment  of  community  debts. 
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2.  Where  the  community  of  testator  and  his  deceased  wife  was  insolvent, 

and  testator's  will  gave  his  executor  power  to  manage  his  estate 
to  the  best  advantage  for  the  benefit  of  creditors,  the  authority  of 
the  executor  was  not  limited  to  the  separate  estate  of  testator,  but 
included  the  community. 

3.  Where  testator's  will  declared  that  his  executor  should  manage  his 

estate  to  the  best  advantage  for  the  benefit  of  his  creditors,  the 
executor  had  power  to  make  a  sale  of  the  property  of  the  estate  for 
the  payment  of  creditors. 

Certified  questions  from  Court  of  Civil  Appeals  of  First  Su- 
preme Judicial  District. 

Suit  by  PoUie  T.  Carleton  and  others  against  Charles  Goebler. 
From  a  judgment  in  favor  of  defendant,  complainants  appealed 
to  the  Court  of  Civil  Appeals,  which  certified  questions  to  the 
Supreme  Court. 

Bailey  &  Harris,  Walton  &  Hill,  and  W.  M,  Walton,  for 
appellants. 

A.  B,  Davidson  and  Fiset  &  Miller,  for  appellee. 

Gaines,  C.  J. —  Together  with  the  preliminary  statement,  the 
following  questions  have  been  certified  for  our  decision  by  the 
Court  of  Civil  Appeals  of  the  First  District :  "  This  suit  was 
brought  by  appellants  in  trespass  to  try  title  to  recover  of  Charles 
Goebler  a  tract  of  land  situated  in  Dewitt  county.  Mrs.  S.  E. 
Hancock  and  Mrs.  L.  C.  Pease  were  made  parties  at  the  instance 
of  Goebler,  they  being  the  sole  legal  representatives  of  his  war- 
rantors. A  trial  resulted  in  a  judgment  for  appellees,  from  which 
PoUie  T.  Carleton  and  her  husband  have  appealed.  The  agreed 
facts  are,  in  substance,  as  follows:  R.  J.  and  Pattie  E.  Townes 
were  husband  and  wife,  and  acquired  the  land  in  controversy  on 
the  6th  day  of  March,  1861,  the  deed  being  direct  to  the  husband, 
and  not  disclosing  the  community  character  of  the  property.  The 
land  was  their  community  property.  On  the  day  of  Au- 
gust, 1863,  Pattie  E.  Townes  died  intestate,  leaving  five  children 
surviving  her.  These  children  were  the  issue  of  her  marriage 
with  R.  J.  Townes,  and  Pollie  T.  Carlton  is  the  only  one  who  is 
not  precluded  from  recovery  in  this  cause  by  reason  of  the  bar  of 
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limitation.  At  the  death  of  Pattie  E.  Townes,  the  community 
estate  was  insolvent.  Her  husband,  R.  J.  Townes,  who  also  sur- 
vived her,  did  not  qualify  as  survivor,  nor  was  any  administration 
taken  out  on  her  estate.  Neither  did  he  sell  any  of  the  community 
property  for  the  payment  of  community  debts  or  for  any  other 
purpose.  He  remained  in  possession  and  control  of  the  commu- 
nity property  until  his  death,  which  occurred  on  the day  of 

December,  1865.  He  died  testate,  leaving  the  following  will: 
'  I,  Robt.  J.  Townes,  do  make  this,  my  last  will,  revoking  all 
others:  First.  I  appoint  Everett  T.  Eggleston  guardian  of  my 
children  during  the  longest  time  the  law  gives  me  authority  to 
do  so.  Second.  I  appoint  Charles  West,  of  Austin,  executor  of 
this,  my  last  will.  He  is  not  required  to  give  bond  or  security, 
and  the  County  Court  is  restricted  from  having  any  control  over 
the  said  executor  or  of  my  estate.  He  will  take  charge  of  the 
estate  and  manage  it  to  the  best  advantage  for  the  benefit  of  my 
creditors.'  This  will  was  duly  probated,  and  the  executor 
promptly  qualified.  At  the  death  of  R.  J.  Townes,  his  estate, 
including  the  community  estate  left  by  his  wife,*  was  insolvent. 
In  the  years  1871  and  1872  the  executor,  for  the  purpose  of  pay- 
ing valid  and  existing  community  debts,  sold  at  a  fair  price  all  the 
community  estate,  including  that  left  by  Townes  as  well  as  that 
left  by  his  deceased  wife.  The  land  in  controversy  was  included 
in  these  sales,  and  was  bought  by  Hancock  and  Pease,  from  whom 
appellee,  Goebler,  purchased  it  for  value  under  warranty  deeds. 
Under  this  purchase,  Goebler  took  possession  in  1880,  and  has 
held  same  ever  since,  paying  all  taxes  thereon.  He  had  no  actual 
knowledge  that  the  land  was  the  community  property  of  Townes 
and  wife,  and  did  not  know  whether  Mrs.  Townes  was  dead  or 
alive  at  the  date  of  his  purchase.  All  community  debts  against 
the  estate  of  Townes  and  wife  were  barred  at  the  institution  of 
this  suit.  Under  this  state  of  facts,  Pollie  T.  Carleton  insists  that 
the  sale  by  the  independent  executor  passed  no  title  to  her 
mother's  community  interest,  and  that  she  is  entitled  to  a  judg- 
ment for  her  undivided  interest  therein.  We  respectfully  certify 
for  your  decision  the  following  questions:  (i)  Did  the  sale  of 
the  community  property  by  the  independent  executor  at  a  fair 
price,  for  the  payment  of  community  debts,  pass  to  the  purchaser 
title  to  the  community  interest  of  the  deceased  wife?     (2)  Was 
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the  clause  in  the  will  of  Townes  providing  for  his  minor  children, 
taken  in  connection  with  the  date  of  his  acquisition  of  the  prop- 
erty, sufficient  to  charge  the  purchaser  from  the  executor  with 
notice  of  the  family  relations  of  decedent  and  the  community 
character  of  the  property  ?  " 

That  a  surviving  husband  has  the  power  to  sell  the  community 
property  of  himself  and  his  deceased  wife  for  the  payment  of 
community  debts  has  long  been  the  settled  law.  It  is  also  settled, 
and  by  a  long  line  of  decisions,  that  a  sale  of  community  property 
tinder  execution,  upon  a  judgment  against  a  surviving  Jiusband 
for  a  community  debt,  will  pass  the  title  to  the  interest  of  the 
deceased  wife's  heirs  in  the  property.  It  has  also  been  long  de- 
termined that  the  administrator  of  the  estate  of  a  deceased  hus- 
band may,  under  the  order  of  the  Probate  Court,  sell  and  pass 
title  to  community  property  of  the  estate  for  the  purpose  of  paying 
the  debts  of  the  community ;  and  this,  whether  the  wife  be  living 
or  dead.  (Soye  v.  McCallister,  i8  Tex.  80 ;  Simmons  v.  Blanch- 
ard,  46  id.  266;  Murchison  v.  White,  54  id.  78.)  It  follows  from 
the  last  proposition  that  if  Judge  West  had  been  appointed 
merely  administrator  of  Townes'  estate,  and  had  procured  an 
order  of  court  for  the  sale  of  the  property  in  question  for  the 
purpose  of  paying  the  debts  of  the  community,  and  had  sold  the 
land  in  question  in  pursuance  of  such  order,  the  interest  of  the 
wife's  heirs  would  have  passed  by  the  sale.  We  are  therefore  of 
the  opinion  that  the  first  question  should  be  answered  in  the 
affirmative,  unless  it  should  be  held  either  that  an  independent 
executor  has  less  power  than  an  administrator,  or  that  by  the 
terms  of  the  will  in  question  it  was  the  intention  of  the  testator 
either  to  confine  the  authority  of  the  executor  to  his  own  proper 
estate,  or  to  deny  him  the  power  to  sell. 

We  will  dispose  of  these  three  questions  in  the  order  in  which 
they  have  been  stated.  As  to  the  first,  we  think  that  the  appoint- 
ment of  an  executor,  with  a  direction  in  the  will  that  **  no  other 
action  shall  be  had  in  County  Court  in  relation  to  the  settlement 
of  his  estate  than  the  probating  and  recording  of  his  will  and  the 
return  of  an  inventory,"  etc.,  without  other  provisions  either. 
enlarging  or  restricting  his  powers,  confers  upon  him  authority 
to  do,  without  an  order  of  court,  every  act  which  an  administrator 
could  perform  with  such  order.     Such  is  the  established  rule 
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under  our  statute ;  and  hence  if  an  administrator,  by  virtue  of  an 
order  of  the  county  clerk,  can  sell  community  property  to  pay 
community  debts,  no  reason  suggests  itself  why  an  independent 
executor  cannot  do  the  same  without  an  order. 

The  second  question  is  more  difficult.  Does  the  appointment 
of  an  independent  executor,  under  a  will  empowering  him  to 
manage  the  estate  of  the  testator,  confer  upon  him  the  power  to 
administer  the  community  estate  of  the  testator  and  his  deceased 
wife,  and  to  sell  the  same  for  the  purpose  of  paying  the  debts  of 
the  community  ?  Or  does  the  use  of  the  words  "  my  estate  "  re- 
strict the  executor's  authority  to  the  administration  of  the 
testator's  separate  estate  and  of  his  half  of  the  community  prop- 
erty? The  rights  of  the  surviving  husband  and  the  heirs  of  his 
deceased  wife  in  the  common  property  are  equal,  after  the  debts 
are  paid.  However,  until  this  is  accomplished,  it  is  in  a  sense 
his  property,  for  the  purpose  of  paying  the  common  debts.  His 
right  to  administer  the  property  after  his  death  goes  to  his  ad- 
ministrator. This  is  even  the  right  of  the  administrator  of  the 
deceased  husband  when  the  wife  survives.  (Moody  v.  Smoot,  78 
Tex.  119,  14  S.  W.  285.)  Therefore  it  is  but  reasonable  to  con- 
clude that,  when  the  surviving  husband  mentions  his  estate  in  his 
will,  he  means  the  entire  estate  —  not  only  his  separate  estate 
and  his  half  of  the  community  property,  but  also  his  right  to 
apply  the  community  to  the  payment  of  community  debts. 
This  is  an  important  right  to  him,  for  the  reason  that,  unless 
the  community  property  be  applied  to  the  community  debts,  the 
burden  of  the  latter  will  fall  upon  his  separate  estate,  although 
they  are  primarily  a  charge  upon  the  community.  That  the 
testator  by  this  language  did  not  intend  to  restrict  the  power  of 
his  executor  over  the  community  is  further  shown,  as  we  think, 
by  the  provision  that  the  latter  shall  "  take  charge  of  the  estate 
and  manage  it  to  the  best  advantage  for  the  benefit  of  my 
creditors."  The  estate  was  insolvent,  as  this  provision  would 
indicate.  There  is  no  provision  for  his  heirs  or  legatees  with 
regard  to  the  property,  because  he*  saw  there  would  be  nothing 
coming  to  them.  The  community  was  insolvent,  so  that  it  was 
apparent  that  the  community  debts  were  sufficient  to  absorb  the 
common  estate.  The  creditors  holding  community  debts  were 
his  creditors  in  the  full  sense  of  the  term.    Therefore  when  the 
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testator  directed  that  his  estate  should  be  managed  for  the  benefit 
of  his  creditors,  he  must  have  meant  all  his  creditors.  It  follows 
therefore,  as  we  think,  that  by  "  my  estate  "  he  must  have  meant 
to  include  the  entire  community  estate,  since  his  creditors  had  the 
right  to  look  to  the  whole  of  it  for  the  satisfaction  of  their  de- 
mands. It  may  be  doubted  whether  the  law  would  tolerate  an 
administration  of  one-half  of  the  community  while  there  were 
valid  debts  against  the  whole  still  unsatisfied.  It  is  unreasonable 
to  suppose  that  the  executor  contemplated  such  a  course. 

The  relation  of  husband  and  wife,  with  regard  to  their  common 
property,  has  been  frequently  assimilated  to  an  ordinary  com- 
mercial partnership.  It  seems  to  be  the  recognized  rule  of  the 
common  law  that  when  a  surviving  partner  dies,  not  having 
wound  up  the  partnership  business,  his  executor  succeeds  to  the 
administration  of  the  partnership  estate.  In  Dayton  v.  Bartlett 
(38  Ohio  St.  357),  the  court,  in  speaking  of  the  executors  of  a 
surviving  partner,  say :  "  The  executors  named  in  his  will  and 
appointed  by  the  court  to  settle  his  estate  had,  by  becoming  such 
executors,  cast  upon  them  the  incidental  duty  of  winding  up  the 
partnership  of  which  their  testator  was  the  survivor."  And 
again,  in  another  connection,  the  court  used  this  language: 
"  Upon  the  death  of  Jordan,  the  partnership  property  did  not 
become  that  of  his  surviving  partner,  burdened  with  the  trust, 
but  his  death  dissolved  the  partnership,  and  the  ownership  of  the 
property  was  that  of  tenants  in  common,  with  the  sole  right  of 
possession  in  the  survivor  to  settle  up  the  business.  In  doing  so, 
he  was  a  tnistee  of  the  firm.  Upon  his  death  the  law  cast  that 
duty  upon  his  personal  representatives,  not  as  owner  of  the 
property,  but  as  a  trustee  in  possession,  acting  for  the  estates  of 
all  the  deceased  partners."  The  point  decided  was  that  the  exec- 
utors were  entitled  to  compensation  for  administering  the  part- 
nership estate.  The  English  courts  have  made  a  diflferent  ruling 
upon  this  point,  but  they  seem  to  have  recognized  the  right  of  the 
executors  of  a  surviving  partner  to  wind  up  the  partnership  busi- 
ness and  to  pay  the  firm  debts.  {Burden  v.  Burden,  i  Ves.  &  B. 
170;  Stocken  V.  Dawson,  6  Beav.  371.)  This  seems  to  be  in 
consonance  with  our  rule  as  to  the  power  of  the  administrator 
of  a  surviving  husband. 

The  next  question  is,  did  the  testator,  by  providing  that  his 
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executor  should  "  manage  "  his  "  estate  to  the  best  advantage  for 
the  benefit  of  "  his  "  creditors/'  intend  to  divest  him  of  the  power 
to  sell  the  property  for  the  payment  of  his  debts  ?  It  seems  to  us 
that  to  state  the  affirmative  as  a  proposition  is  to  refute  it.  The 
creditors  had  the  right  to  have  it  sold  in  payment  of  their  debts, 
and  the  testator  must  have  known  that  he  could  not  debar  them 
of  that  right.  Any  attempt  to  restrict  a  sale  of  the  property  would 
have  been  nugatory,  and  could  not  have  been  enforced.  But  the 
estate  being  insolvent,  and  that  insolvency  being  impliedly  recog- 
nized in  the  will  itself,  we  fail  to  see  what  advantageous  manage- 
ment on  the  part  of  the  executor  for  the  benefit  of  his  creditors 
the  testator  could  have  meant,  except  that  he  should  take  care  of 
the  property  and  sell  it  in  such  a  manner,  and  at  such  favorable 
opportunity  or  opportunities,  as  would  yield  the  most  money  for 
the  payment  of  his  debts.  It  is  true  that  in  the  case  of  Blanton 
V.  Mayes  ([Tex.  Sup.],  lo  S.  W.  452),  it  was  held  that  a  power 
given  to  executors  to  "  manage  and  control ''  an  estate  did  not 
authorize  them  to  sell  the  property,  unless,  possibly,  for  the  pay- 
ment of  debts.  In  that  case  the  property  was  to  be  held  together 
and  managed  for  the  benefit  of  the  legatees.  In  this  case,  the 
management  contemplated  being  for  the  benefit  of  the  creditors 
only,  it  is  inconceivable  that  the  testator  could  have  intended  to 
deprive  the  executor  of  the  authority  to  make  sales,  and  at  the 
same  time  have  made  the  executorship  independent  of  the  control 
of  the  court,  and  thereby  enabled  the  creditors  to  sacrifice  it  by  a 
forced  sale  under  execution.  We  answer  the  first  question  cer- 
tified in  the  affirmative,  and  deem  it  unnecessary  to  answer  the 
other. 


Howe  et  at.  vs.  Richards  et  al. 

[Supreme  Court  of  Iowa,  October  17,  1900;  112  Iowa,  220,  83  N.  W.  909.I 

Will  —  Contest  —  Testator's    Mental    Capacity  —  Evi- 
dence —  Statutes  —  Witnesses  —  Instructions. 

I.  If  hypothetical  questions  put  to  a  witness  did  not  conform  to  the 
facts  proved,  or  tended  to  be  proved,  there  was  no  prejudicial  error 
in  their  allowance,  where  the  court  charged  that,  if  it  turned  out  that 
such  hypothetical  statements  were  in  material  and  important  par- 
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ticulars  incorrect,  unfair,  or  untrue,  the  jury  should  attach  no  weight 
to  the  answer  thereto. 

2.  Where  testimony  was  not  objected  to,  its  reception  could  not  be  made 

ground  on  which  to  base  error  on  appeal. 

3.  Where  contestants  of  their  ancestor's  will  claimed  that  his  lack  of 

affection  for  them  was  evidence  of  an  unsound  mind,  it  was  proper 
to  allow  one  of  them  to  be  asked  as  to  whether  they  understood 
they  would  be  welcome  at  the  ancestor's  house,  since  the  feeling 
between  the  parties  was  a  proper  subject  of  inquiry. 

4.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  was  with- 

out testamentary  capacity,  a  witness  was  asked  whether  deceased 
was  able  to  converse  connectedly  and  intelligently,  and  contestants 
objected  as  calling  for  a  conclusion,  and  the  objection  was  sus- 
tained, but  the  witness  answered,  and  no  motion  was  made  to  strike 
the  answer,  the  ruling  was  without  prejudice. 

5.  Where  the  contestants  of  their  ancestor's  will  claimed  that  his  lack 

of  love  for  them  was  evidence  of  an  unsound  mind,  it  was  not  error 
to  permit  them  to  introduce  letters  written  by  one  of  them  to  the 
deceased  long  prior  to  his  death,  and  received  by  him,  tending  to 
show  affection  on  the  part  of  the  writer  for  testator,  since  they  were 
not  within  the  rule  that  excludes  a  party  from  proving  his  own 
declarations  in  his  own  behalf,  but  within  the  rule  permitting  such 
proof  when  the  declarations  are  made  to  the  other  party. 

6.  Where  contestants  of  a  will  of  their  ancestor  claimed  that  his  lack 

of  affection  for  them  was  evidence  of  an  unsound  mind,  letters  writ- 
ten by  one  of  the  contestants  to  testator,  showing  love  and  affection 
for  him,  were  not  inadmissible,  under  Code,  §  4604,  declaring  that 
no  party  to  any  action  or  proceeding  shall  be  examined  as  a  witness 
in  regard  to  any  transaction  between  such  witness  and  a  person  at 
the  commencement  of  the  examination  of  deceased. 

7.  On  the  contest  of  a  will  on  the  ground  that  testator  did  not  have  tes- 

tamentary capacity,  an  instruction  to  the  jury  to  determine  whether 
testator,  by  reason  of  delusions,  peculiarities,  and  dissipated  habits, 
was  incapable  of  understanding  or  appreciating  the  relation  which 
he  bore  to  the  contestants,  or  the  duties  and  rights  which  grew  out 
of  such  relation,  was  not  erroneous,  in  that  it  told  the  jury  that  they 
might  find  the  testator  of  unsound  mind  because  of  peculiarities 
alone. 
&  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  had  not 
testamentary  capacity,  the  jury  were  told  to  consider  whether  the 
testator  was  led  to  make  the  bequests  that  he  did  through  insane 
delusions  and  unfounded  prejudices,  which  wholly  incapacitated  him 
from  forming  a  judgment  with  respect  to  his  relation  to  the  con- 
testants, or  any  other  person,  the  use  of  the  words  '*  other  person  " 
did  not  render  the  instruction  erroneous,  since  his  ability  or  inability 
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to  form  a  judgment  as  to  his  relations  to  other  persons,  especially 
the  devisees,  was  a  proper  matter  to  be  considered. 

9.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  did  not 
have  testamentary  capacity,  the  court,  after  instructing  that  the  pre- 
sumption is  in  favor  of  sanity,  and  the  burden  is  on  the  party  assert- 
ing insanity,  said  that  in  doubtful  cases,  unless  there  appears  a 
preponderance  of  proof  of  insanity,  the  issue  should  be  found  the 
other  way,  the  instruction  was  not  erroneous  as  limiting  the  pre- 
sumption to  doubtful  cases. 

la  An  instruction  that  a  person  of  sound  mind  is  one  who  has  intelli- 
gent knowledge  of  the  act  he  is  engaged  in,  full  knowledge  of  all 
the  property  he  possesses,  an  intelligent  understanding  of  the  dispo- 
sition he  desires  to  make  of  it,  and  the  capacity  to  recollect  and 
comprehend  the  nature  of  the  claims  of  those  who  are  excluded  from 
participating- in  his  bounty,  was  not  erroneous,  as  fixing  testamentary 
capacity  at  too  high  a  standard. 

11.  On  the  contest  of  a  will  on  the  ground  that  testator  was  lacking  in 
testamentary  capacity,  the  court  properly  charged  that  a  long-con- 
tinued habit  of  intemperance  may  gradually  impair  the  mind  and 
destroy  its  faculties,  so  as  to  produce  insanity  of  another  kind;  that 
drunkenness,  long  continued,  or  too  much  indulged  in,  might  pro- 
duce on  some  temperaments  permanent  insanity  —  there  being  some 
evidence  as  to  testator's  intemperance. 

12.  An  instruction  that  it  was  not  the  law  that  a  dissipated  man  might 
not  execute  a  valid  will,  and  that,  if  fixed  mental  disease  has  super- 
vened on  intemperate  habits,  the  person  was  as  incompetent  to  make 
a  will  as  though  the  mental  disorder  resulted  from  any  other  cause, 

.was  properly  given  in  a  will  contest,  where  want  of  testamentary 
capacity  was  alleged,  since  the  cause  was  a  proper  subject  of  inquiry 
to  the  determination  of  the  existence  of  the  mental  disease. 

13.  Wher^,  on  the  contest  of  a  will  on  the  ground  that  testator  was  lack- 
ing in  testamentary  capacity,  the  court  charged  that  an  unnatural 
or  unreasonable  disposition  of  property  might  be  considered  on  the 
issue  of  soundness  or  unsoundness  of  mind,  in  connection  with  all 
other  evidence  of  the  case;  that,  to  defeat  the  will  on  the  ground 
alone  of  the  character  of  the  dispositions  of  property  made  therein, 
they  must  not  only  be  extravagant  and  apparently  unreasonable, 
but  depart  so  far  from  what  would  be  regarded  as  natural  as  to  be 
fairly  attributable  to  no  other  cause  than  that  of  a  disordered  mind  — 
the  instruction  was  not  erroneous,  it  being  followed  by  an  instruc- 
tion that  a  testator  of  sound  mind  might  dispose  of  his  property 
as  he  wished. 

14.  In  a  will  contest  on  the  ground  that  testator  was  lacking  in  testa- 
mentary capacity,  an  instruction  that  the  conduct  of  deceased  was 
of  more  weight  than  the  opinion  of  witnesses,  whether  expert  or 
otherwise,    and   that   the   jury   should   draw   its   own   conclusions. 
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whether  they  did  or  did  not  agree  with  the  opinions  of  the  wit- 
nesses, was  not  erroneous,  in  that  it  charged  that  expert  evidence 
should  be  regarded  as  the  lowest  order  of  evidence. 

Appeal  from  District  Court,  Clarke  county;  W.  H.  Tedford, 
Judge. 

This  is  a  proceeding  to  admit  to  probate  the  last  will  of  Charles 
Howe,  deceased,  and  a  codicil  thereto.  John  W.  Richards,  exec- 
utor, and  the  legatees  named  in  said  will,  appear  as  proponents, 
and  Ruth  W.  Howe  and  Fred  B.  Howe,  grandchildren  of  the 
deceased,  appear  as  contestants.  The  ground  of  contest  is  that  at 
the  time  the  said  will  and  codicil  were  signed  by  deceased,  "  and 
thereafter  until  his  death,  the  said  Charles  Howe  was  of  unsound 
mind,  and  incapable,  under  the  law,  of  making  any  disposition  of 
his  property."  As  showing  the  character  of  his  unsoundness  of 
mind,  contestants  alleged  as  follows :  "  That  the  said  Charles 
Howe,  for  years  before  his  death,  by  reason  of  delusions,  peculi- 
arities, and  dissipated  habits,  was  incapable  of  understanding  or 
appreciating  the  relations  which  he  bore  to  the  contestants,  or  the 
duties  and  rights  which  grew  out  of  such  relation ;  that,  by  reason 
of  the  matters  aforesaid,  the  mind  of  the  said  Charles  Howe  be- 
came so  distorted  and  unsound  that  he  was  wholly  unfit  to  form  a 
judgment  with  respect  to  the  proper  disposal  of  his  property,  and 
was  led  to  make  the  bequests  shown  in  and  by  the  instruments 
through  insane  delusions  and  unfounded  prejudices,  which  wholly 
inc^>acitated  him  from  forming  a  judgment  with  respect  to  his 
relations  to  these  contestants,  or  any  other  persons;  and  they 
therefore  respectfully  show  that  the  said  instruments  so  offered 
for  probate  are  not  the  last  will  and  testament  of  the  said  Charles 
Howe,  and  ought  not  be  received  as  such."  Proponents  answer, 
denying  said  allegation,  and,  upon  trial  had,  verdict  and  judg* 
ment  were  rendered  in  favor  of  contestants.    Proponents  appeal. 

AlKrmed. 

Temple  &  Hardinger,  W.  B.  Tollman,  and  James  Rice,  for 
appellants. 

Cummins,  Hewitt  &  Wright  and  Jamison  &  Park,  for  appellees. 
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Given,  J. —  i.  Appellants'  complaints  are  against  certain  rul- 
ings on  evidence,  certain  instnictions,  and  the  sufficiency  of  the 
evidence.  A  brief  statement  of  undisputed  facts  and  of  the  claims 
of  the  parties  will  aid  in  understanding  the  questions  to  be  con- 
sidered. On  the  6th  day  of  July,  1898,  Charles  Howe,  for  many 
years  a  resident  of  Osceola,  Iowa,  died  at  the  age  of  about  eighty- 
two  years,  leaving  an  estate,  consisting  of  real  and  personal  prop- 
erty, worth  about  $16,000.  Deceased  had  but  one  child,  George 
F.  Howe,  the  father  of  these  contestants.  George  F.  Howe  died 
prior  to  the  death  of  his  father.  Contestants  are  the  only  sur- 
viving lineal  descendants  of  Charles  Howe,  and,  in  'the  absence 
of  a  valid  will,  are  entitled  to  inherit  his  entire  estate.  It  is  ad- 
mitted that  George  F.  Howe  died  a  poor  man,  and  that  contest- 
ants are  without  property  or  means,  and  are  compelled  to  earn: 
a  livelihood.  On  the  14th  day  of  April,  1897,  Charles  Howe 
executed  the  instrument  under  consideration,  in  due  form,  as  his 
last  will,  wherein  he  bequeathed  and  devised  his  entire  estate 
as  follows :  To  the  Chicago  Foundlings'  Home  for  Little  Chil- 
dren, located  in  the  city  of  Chicago,  $200;  to  the  Old  Ladies' 
Home,  in  Worcester,  Mass.,  $300;  to  the  trustees  of  the  Bap- 
tist Church  in  Osceola,  Iowa,  a  certain  lot  in  Osceola;  to  the 
Presbyterian  Church  of  Osceola,  a  certain  other  lot,  and,  in  ad- 
dition thereto,  $3,000  in  money,  to  be  used  for  maintaining 
preaching  and  keeping  up  the  ordinances  of  the  church ;  to  Mrs. 
J.  W.  Richards,  all  portraits,  pictures,  and  photographs;  to 
Mrs.  Thomas  Roman,  his  mahogany  parlor  set;  to  Mrs.  Cor- 
delia Knight,  of  Worcester,  Mass.,  "  all  the  rest  and  residue  of 
my  estate,  both  real  and  personal,  except  my  gold  watch,  to 
have  and  to  hold  the  same  forever,  if  she  survives  me,  if  not, 
then  to  her  children  in  equal  shares ; "  "  to  Samuel  Bond,  of 
Osceola,  Iowa,  my  gold  watch  and  chain."  John  W.  Richards,, 
of  Osceola>  was  named  as  executor.  Mrs.  Roman  having  died, 
Mr.  Howe  executed  a  codicil,  on  the  14th  day  of  April,  1897,  ta 
said  will,  giving  the  mahogany  parlor  set  to  Mrs.  James  Beard. 
Charles  Howe  having  departed  this  life,  said  will  and  codicil 
were  presented  for  probate  on day  of  July,  1898. 

Contestants'  claim  is  that  at  the  time  Mr.  Howe  executed 
these  instruments,  and  continuously  thereafter  until  his  death, 
he  "  was  of  unsound  mind,  and  incapable,  under  the  law,  of 
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making  any  disposition  of  his  property."  In  support  of  this^ 
they  introduced  evidence  tending  to  show  a  want  of  affection 
on  the  part  of  the  deceased  toward  his  son,  whose  death  had 
occurred  prior  to  that  of  his  father,  and  toward  the  wife  of  said 
son  and  these  contestants  their  only  children.  They  also  offer 
evidence  as  to  his  habits  and  conduct,  and  the  opinions  of  a  num- 
ber of  witnesses,  including  three  experts,  as  to  his  mental  con- 
dition. Proponents  deny  that  deceased  was  of  unsound  mind,  or 
incapable  of  executing  said  will  and  codicil;  and  in  support 
thereof  introduced  a  number  of  witnesses,  including  four  ex- 
perts, as  to  the  habits  and  conduct  of  the  deceased,  and  the 
opinions  of  the  witnesses  as  to  his  mental  condition. 

2.  Appellants  complain  that  certain  hypothetical  questions 
were  permitted  to  be  put  to  the  expert  witnesses,  on  the  ground 
that  the  questions  did  not  present  .the  facts  which  the  evidence 
tends  to  establish :  Counsel  say :  *'  We  believe  the  weight  of 
authority  requires  that  a  hypothetical  question  shall  conform  with 
reasonable  strictness  to  the  facts  proven,  or  tended  to  be  proven, 
by  the  testimony  in  the  case  on  the  part  of  the  parties  putting 
the  question."    We  think  the  questions  complained  of  are  within 

« 

the  rule  as  stated,  but,  if  not,  there  was  no  prejudice,  as  the  court 
instructed  that,  "  if  it  turns  out  that  such  hypothetical  statement 
of  facts  is  in  material  and  important  particulars  incorrect,  un- 
fair, partial  and  untrue,  a  jury,  in  such  case,  should  attach  no 
weight  whatever  to  the  answer  of  the  medical  experts  founded 
upon  such  hypothetical  statement  of  facts." 

Appellants  say  the  court  erred  in  permitting  Ella  Howe  to 
testify  to  conversations  with  Mrs.  Charles  Howe  in  her  lifetime. 
But  little  testimony  of  this  character  was  given,  and  it  does  not 
appear  that  it  was  objected  to. 

Mrs.  Lympus  was  asked  what  was  the  understanding  of  con* 
testants'  family  as  to  whether  they  would  be  welcome  at  their 
grandfather's  house,  to  which  appellants  objected,  and  com- 
plained that  their  objection  was  overruled.  The  feeling  between 
the  parties  was  a  proper  subject  of  inquiry,  and,  in  view  of  the 
answer  given  by  the  witness,  there  was  no  prejudice  in  the  rul- 
ing, eveM  if  it  was  incorrect. 

W.  S.  Beard,  called  by  the  proponents,  was  asked  as  to  de- 
ceased being  able  to  converse  connectedly,  coherently,  and  in- 
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telligently  in  1897.  Contestants  objected,  as  calling  for  a  con- 
clusion, and  the  objection  was  sustained,  but  the  witness  pro- 
ceeded to  answer  fully,  and  no  motion  was  made  to  strike  the 
answer ;  therefore  the  ruling  was  without  prejudice. 

Contestants  were  permitted  to  introduce  two  letters,  shown  to 
have  been  written  by  contestant  Ruth  Howe  to  the  deceased 
long  prior  to  his  death,  one  dated  August  20,  1892,  and  the  other 
September  4,  1894,  and  to  have  been  received  by  the  deceased, 
in  due  course  of  mail,  soon  after  their  dates.  The  contents  of 
these  letters  tend  to  show  a  friendly  feeling  and  affection  upon 
the  part  of  the  writer  for  her  grandfather,  and  a  solicitude  for 
his  happiness  and  comfort.  Proponents  objected  as  incompetent, 
because  they  are  declarations  made  by  the  writer  in  her  own 
favor,  because  they  are  personal  communications  with  deceased, 
and  because  the  writer  is  claiming  by  descent  from  the  deceased. 
If,  instead  of  writing  these  letters,  the  contestant  Ruth  W.  Howe 
had  made  the  same  statements  to  the  deceased  in  the  presence 
of  a  third  person,  and  deceased  had  made  reply,  or  had  remained 
silent,  it  would  surely  be  competent  for  contestants  to  show  by 
that  third  person  that  the  statements  were  made  to  deceased, 
and  his  reply  thereto,  or  that  he  made  no  reply.  These  letters 
are  the  third  person.  It  is  not  Ruth  W.  Howe  who  is  testifying, 
but  the  letters,  and  they  are  admissible,  because  they  were  re- 
ceived by  the  deceased.  They  are  not  within  the  rule  that  ex- 
cludes a  party  from  proving  his  own  declarations  in  his  own  be- 
half, but  come  under  the  rule  that  permits  such  proof  where 
the  declarations  are  made  to  the  other  party.  They  are  not  within 
the  rule  provided  in  section  4604  of  the  Code.  We  discover  no 
prejudicial  errors  in  the  rulings  on  the  evidence. 

3.  Proponents  complain  at  length  of  nearly  all  of  the  seven- 
teen instructions  given.  Of  the  first  it  is  claimed  that  under  it 
the  jury  might  find  the  testator  of  unsound  mind  because  of 
peculiarities  alone.  But  not  so.  The  jury  was  told  to  determine 
whether  he,  "  by  reason  of  delusions,  peculiarities,  and  dissipated 
habits,  was  incapable  of  understanding  or  appreciating  the  re- 
lation which  he  bore  to  the  contestants,  or  the  duties  and  rights 
which  grew  out  of  said  relation."  Plainly,  the  inquiry*  was  not 
left  to  rest  upon  peculiarities  alone.  The  jury  was  further  told 
to  consider  whether  the  testator  was  led  to  make  the  bequests 
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that  he  did  "  through  insane  delusions  and  unfounded  prejudices, 
which  wholly  incapacitated  him  from  forming  a  judgment  with 
respect  to  his  relation  to  these  contestants  or  any  other  person." 
The  use  of  the  words  "  other  person  "  is  complained  of.  His 
ability  or  inability  to  form  a  judgment  as  to  his  relations  to  other 
persons,  especially  to  these  devisees  and  legatees,  was  a  proper 
matter  to  be  considered. 

In  the  second,  after  instructing  that  the  presumption  is  in 
favor  of  sanity  or  soundness  of  mind,  and  that  the  burden  is  upon 
the  party  asserting  insanity  or  unsoundness  of  mind  to  prove  it, 
the  court  said :  "  Hence,  in  a  doubtful  case,  unless  there  ap- 
pears a  preponderance  of  proof  of  unsoundness,  the  issue  should 
be  found  the  other  way."  It  is  insisted  that  this  excludes  the 
presumption  of  sanity  except  in  doubtful  cases ;  but  not  so,  for, 
if  there  appears  a  preponderance  of  proof  of  unsoundness,  the 
presumption  is  overcome.  The  instruction  does  not  limit  the 
presumption  to  doubtful  cases,  but  declares  that  a  preponderance 
of  proof  of  unsoundness  overcomes  the  presumption. 

The  third  instruction  is  claimed  to  be  "  erroneous  and  mislead- 
ing as  a  statement  of  testamentary  capacity,  for  the  reason  that 
it  fixes  too  high  a  standard."  This  instruction  is  identical  with 
that  approved  in  Meeker  v.  Meeker  (74  Iowa,  352,  37  N.  W.'773), 
and  in  harmony  with  the  prior  and  subsequent  holdings  of  this 
court.  Many  decisions  from  other  States  are  cited  as  at  variance 
with  Meeker  v.  Meeker,  but,  that  case  having  stood  for  so  many 
years  as  a  correct  announcement  of  the  law  in  this  State,  it  is 
unnecessary  that  we  review  those  cases  for  the  purpose  of  de- 
termining whether  or  not  they  are  in  harmony  with  our  rule. 
We  are  not  pointed  to,  nor  do  we  discover,  any  sufficient  reason 
for  changing  the  rule  as  announced  in  Meeker  v.  Meeker  (supra). 

Complaint  is  made  of  the  use  of  the  words  "  rational  under- 
standing "  in  the  fourth  instruction.  This  was  said  in  relation 
to  the  ability  of  the  testator  to  understand  the  business  he  was 
engaged  in  in  the  making  of  the  will,  which  was  not  unfavorable 
to  proponents,  and,  taken  in  connection  with  the  other  part  of 
the  instruction,  is  not  erroneous. 

In  the  fifth  the  court  instructed  "  that  a  long-continued  habit 
of  intemperance  may  gradually  impair  the  mind,  and  destroy  its 
faculties,  so  as  to  produce  insanity  of  another  kind.    Drunken* 
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ness  long  continued,  or  much  indulged  in,  may  produce  on  some 
minds  and  on  some  temperaments  permanent  derangement  and 
fixed  insanity."  This  instruction  was  called  for  by  evidence  as 
to  the  intemperate  habits  of  the  testator.  The  complaint  seems 
to  be  that  the  effect  of  intemperance  was  a  matter  to  be  proven 
by  expert  testimony,  and  that  the  court  might  not  assume  it. 
Concede  this,  yet  there  was  evidence  to  warrant  the  instruction. 
The  court  directed  the  jury  to  inquire  whether  testator  was  of 
intemperate  habits,  as  claimed,  prior  to  the  making  of  the  in- 
struments and  at  the  time  they  were  executed.  It  is  insisted  that 
there  was  no  evidence  that  such  was  his  habit  at  the  time  the 
instruments  were  executed;  but  not  so,  we  think. 

It  is  complained  that  the  sixth  instruction  is  obscure  and  mis- 
leading. It  very  plainly  informed  the  jury  that  it  was  not  the 
law  that  a  dissipated  man,  or  one  who  was  in  the  habit  of  excess- 
ive indulgence  in  strong  drink,  may  not  execute  a  valid  will, 
and  added :  "  Yet,  if  fixed  mental  disease  has  supervened  upon 
intemperate  habits,  the  man  is  as  incompetent  to  execute  a  will 
as  though  such  mental  disorder  resulted  from  any  other  cause." 
It  is  argued  that  "  it  is  the  mental  disease  with  which  we  have 
to  deal,  without  regard  to  what  it  supervenes  upon."  Surely,  the 
cause  is  a  proper  subject  of  inquiry  to  determine  the  existence 
of  the  mental  disease. 

It  is  contended  that  under  the  eighth  instruction  the  jury 
might  base  their  findings  for  contestants  upon  the  provisions 
of  the  will  alone.  The  jury  was  told  that  an  unnatural  or  un- 
reasonable disposition  of  property  by  will  may  be  considered  on 
the  issue  of  soundness  or  unsoundness  of  mind,  in  connection 
with  all  the  other  evidence  of  the  case;  that,  to  defeat  the  will 
upon  the  ground  alone  of  the  character  of  the  dispositions  of 
property  made  therein,  they  must  not  only  be  in  some  degree  ex* 
travagant  and  apparently  unreasonable,  "  but  they  must  depart 
so  far  from  what  would  be  regarded  as  natural,  and  apparently 
reasonable,  as  to  appear  fairly  attributable  to  no  other  cause  than 
that  of  a  disordered  intellect  or  unsound  mind."  As  we  read 
this  instruction,  it  simply  submits  the  provisions  of  the  will  as 
a  circumstance  to  be  considered,  in  connection  with  the  other 
testimony,  in  determining  the  issue  of  soundness  or  unsound- 
ness of  mind,  and,  in  view  of  the  instruction  following,  could  not 
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have  been  otherwise  understood.  In  the  ninth  instruction,  the 
right  of  a  testator  of  sound  mind  to  dispose  of  his  property  to 
-whom  he  willed  is  fully  recognized. 

In  the  tenth  the  jury  was  told,  in  effect,  that  the  things  done 
and  said  by  Charles  Howe,  and  his  manner  of  conducting  him- 
self, are  of  more  weight,  and  entitled  to  greater  consideration, 
than  the  mere  opinion  of  the  witnesses,  whether*  experts  or  non- 
experts, and  that  it  was  the  right  of  the  jury  to  draw  its  own 
•conclusions  from  the  acts  and  declarations  and  conduct  of  de- 
ceased whether  or  not  such  conclusions  agree  with  the  opinions 
of  the  witnesses.  Respecting  the  opinion  of  nonexpert  witnesses, 
the  court  instructed  that  they  should  be  given*  no  weight,  "  ex- 
cept in  so  far  as  the  facts  and  circumstances  related  by  them  in 
evidence  give  support  to  and  sustain  such  opinion.''  It  is  said 
this  instruction  is  in  conflict  with  State  v.  Townsend  (66  Iowa, 
741,  24  N.  W.  535.)  In  that  case  it  was  held  that  such  expert 
evidence  as  we  have  in  this  case  should  not  be  regarded  as  the 
lowest  order  of  evidence,  as  in  cases  involving  the  genuineness 
of  handwriting.  There  is  nothing  in  conflict  with  this  state- 
ment of  the  law  in  these  instructions. 

It  is  said  of  the  eleventh  instruction  that  it  is  ''  misleading  and 
erroneous,  in  that  it  is  argumentative,  vague,  and  uncertain."  As 
we  read  it,  it  is  a  plain  and  concise  statement  of  the  law  upon  the 
subject  treated  of  therein. 

As  to  the  twelfth,  it  is  contended  that  the  court  assumed  one 
of  the  subdivisions  of  contestants'  hypothetical  questions.  The 
court  assumed  nothing,  but  instructed  to  the  effect  that,  unless 
the  hypothesis  was  established  in  each  material  and  important 
particular,  no  weight  should  be  g^ven  to  the  opinion  of  the 
witness. 

It  is  claimed  that  in  the  fourteenth  instruction  the  court  as- 
sumes as  facts  things  which  are  not  proven.  We  think  there  is 
evidence  of  every  fact  upon  which  that  instruction  is  based. 

The  sixteenth  instruction,  as  we  view  it,  is  a  very  proper  con- 
clusion of  the  whole  subject,  and  enjoined  upon  the  jury  in  fit- 
ting terms  the  performance  of  their  whole  duty,  "  influenced  only 
by  the  evidence,  in  the  light  of  the  instructions  given  them  by 
the  court."  The  instructions  as  a  whole  were  a  clear,  concise,  cor- 
rect, and  logical  submission  of  the  law  of  the  case,  and  are  with* 
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out  error  prejudicial  to  the  proponents  in  any  of  the  respects 
complained  of. 

4.  Proponents  insist  that  the  evidence  does  not  support  the 
verdict.  It  will  serve  no  desirable  purpose  to  extend  this  c^in- 
ion  by  a  discussion  of  the  evidence.  It  is  sufficient  to  say  that 
though  it  is  in  sharp  conflict  in  so  far  as  the  conduct  and  habits 
of  deceased  are  involved,  and  in  the  opinions  of  the  witnesses 
as  to  his  mental  condition,  the  verdict  has  such  support  as  that, 
under  the  uniform  rulings  of  this  court,  we  are  not  warranted 
in  interfering  with  it. 

Affirmed. 

Granger,  C.  J.,  not  sitting. 


Note.— EFFECT   OF  INTEMPERANCE  ON  MENTAL 
CAPACITY  TO  MAKE  A  WILL. 

(a)  General  rules  and  principles. 

(b)  Does  not  depend  on  expert  evidence. 

(c)  Declarations  of  testator. 

(d)  Effect  of  statutory  proceedings  declaring  habitual  drunkard,  etc. 
(e)«  As  affecting  undue  influence. 

(f)  Morphine. 

(g)  Other  illustrative  cases. 

(a)  OttMral  roles  and  principle*.—  It  is  not  the  law  that  a  dissipated 
man  cannot  make  a  contract  or  execute  a  will,  nor  that  one  who  is  in 
the  habit  of  excessive  indulgence  in  strong  drink  must  be  wholly  free 
from  its  influence  when  performing  such  acts.  If  fixed  mental  disease 
has  supervened  upon  intemperate  habits,  the  man  is  incompetent  and 
irresponsible  for  his  acts.  If  he  is  so  excited  by  present  intoxication  as 
not  to  be  master  of  himself  his  legal  acts  are  void,  though  he  may  be 
cesponsihle  for  his  crimes.  (Peck  v.  Cary,  27  N.  Y.  923;  Fluck  v.  Rea, 
51  N.  J.  Eq.  233,  27  Atl.  636;  Koegel  v.  Egner,  54  N.  J.  Eq.  627,  35  Atl. 
394,  I  Prob.  Rep.  Annot.  391.) 

The  question  is,  whether,  in  fact,  at  the  very  time  of  the  execution  of 
the  will,  the  testator  was  so  intoxicated  that  he  did  not  comprehend  the 
nature  and  effect  of  the  transaction  in  which  he  engaged.  Where  there 
is  no  fixed  mental  disease  proved  prior  to  the  making  of  the  will,  the 
burden  rests  upon  the  contestant  to  clearly  and  satisfactorily  show  that 
wJien  the  will  was  executed^  the  testator  was  so  intoxicated  that  he  did 
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not  intelligently  appreciate  that  which  he  was  doing.  (Peck  v.  Cary, 
supru;  Fluck  v.  Rea^  supra;  Bannister  v.  Jackson,  45  N.  J.  £q.  702,  17 
Atl.  692;  affd,  46  N.  J.  Eq.  593*  21  Atl.  753;  Levis'  Estate,  140  Pa.  St. 
179,  21  Atl.  242;  Ball  V.  Kane,  i  Penne.  [Del.]  90;  Pierce  v.  Pierce,  38 
Mich.  412;  Hennesy  v.  Woulfe,  49  La.  Ann.  376^  22  So.  394;  Staples  v. 
Wellington,  58  Me.  453;  Clark  v.  Ellis,  9  Oreg.  128;  Kay  v.  Holloway,  7 
Baxt.  575;  Gardner  v.  Gardner,  22  Wend.  526;  Matter  of  Reed,  2  Con- 
noly,  403,  20  N.  Y.  Supp.  91;  Matter  of  Halbert,  15  Misc.  Rep.  308,  37 
N.  Y.  Supp.  757;  Matter  of  Johnson,  7  Misc.  Rep.  220,  27  N.  Y.  Supp. 
649;  Matter  of  Woolsey,  17  Misc.  Rep.  547,  41  N.  Y.  Supp.  263.) 

Even  where  habitual  intoxication  is  shown,  there  is  no  presumption 
of  incapacitating  drunkenness  at  time  will  was  made.  (Lee's  Case,  46 
N.  J.  Eq.  193,  18  Atl.  525;  Re  Schusler's  Estate,  198  Pa.  St.  81,  47  Atl. 
966.  And  see  Reichenbach  v.  Ruddach,  127  Pa.  St.  564,  18  Atl.  432; 
Appeal  of  Harmony  Lodge,  127  Pa.  St.  269,  18  Atl.  10;  Re  Wilson,  117 
Cal.  262,  49  Pac.  172;  Estate  of  Johnson,  57  Cal.  529;  Koegel  v.  Egner, 
54  N.  J.  Eq.  623,  35  Atl.  394,  I  Prob.  Rep.  Annot.  391 ;  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154,  15  Atl.  391;  Kahl  v.  Schober,  35  N.  J.  Eq.  461;  Estate 
of  Lang,  65  Cal.  19,  2  Pac.  491;  Re  Sutherland's  Will,  28  Misc.  Rep.  424, 
59  N.  Y.  Supp.  989;  Re  Hewitt's  Will,  31  Misc.  Rep.  81,  64  N.  Y. 
Supp.  571.) 

Intemperance  with  other  elements,  as  extreme  age,  delusions,  effects 
of  sunstroke^  may  establish  testamentary  incapacity.  (Edge  v.  Edge,  38 
N,  J.  Eq.  211.) 

Drowsiness  produced  by  brandy  or  whisky,  given  as  a  stimulant  by 
physician  in  last  illness,  does  not  establish  mental  incapacity.  (Bevelot 
Y.  Lestrade,  153  111.  628,  38  N.  E.  1056;  Martin  v.  Bowdeon,  158  Mo.  379, 
59  S.  W.  227.) 

May  ratify  original  will,  executed  when  mental  condition  question- 
able on  account  of  intoxicating  liquor,  by  a  codicil  subsequently  exe- 
cuted when  sober.  (Cook  v.  White,  43  App.  Div.  392,  60  N.  Y.  Supp. 
153;  aflfd.,  167  N.  Y.  588  [no  opinion].) 

(b)  Does  not  depend  on  expert  evidence. —  The  effect  of  intoxication 
on  testamentary  capacity  is  not  a  question  for  experts,  but  depends 
upon  common  observation  and  the  facts  of  the  particular  case.  (Pierce 
v.  Pierce,  38  Mich.  412.  And  see  People  ex  rel.  Flood  v.  Martin,  15 
Misc.  Rep.  6,  36  N.  Y.  Supp.  437;  Gallagher  v.  People,  120  III.  180,  n 
N.  E.  335;  Smith  v.  State,  55  Ala.  2;  United  Brethren  Mutual  Aid  Soci- 
ety v.  Ohara,  120  Pa.  St.  256,  13  Atl.  932.) 

(c)  Declarations  of  tMtator —  Declarations  of  testator  that  he  was 
so  drunk  when  he  signed  the  will,  as  to  be  unconscious  of  what  he  did, 
are  not  admissible  in  evidence.  (Gibson  v.  Gibson,  24  Mo.  227.  But 
compare  Ball  v.  Kane,  i  Penne.  [Del.]  90,  39  Atl.  778,  where  it  was 
Ml/,  that  declarations  were  admissible  to  show  mental  condition.  And 
see  Peck  v.  Cary,  27  N.  Y.  24;  Matter  of  Kennedy,  167  id.  171,  60  N.  E. 
44?;  Matter  of  Reed,  2  Connoly,  403, -20  N.  Y.  Supp.  91;  Throckmorton 
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V.  Holt,  i8o  U.  S.  571,  21  Sup.  Ct.  Rep.  474,  and  cases  cited  in  note; 
Matter  of  Metcalf,  16  Misc.  Rep.  181,  183;  38  N.  Y.  Supp.  1131;  Heseman 
V.  Voght,  181  111.  400,  55  N.  E.  151,  5  Prob.  Rep.  Annot.  121.  And  see 
mote,  "  Declarations  of  Testator  as  Evidence,"  5  Prob.  Rep.  Annot.  18.) 

(d)  Bffact  of  statutory  proeeedings  declaring  habitual  drunkard, 

-etc. —  An  inquest  declaring  a  person  an  habitual  drunkard  under  a  stat* 
ute  is  only  prima  facie  evidence  of  want  of  testamentary  capacity.  The 
effect  of  such  an  inquest  is  to  shift  the  burden  of  proof  to  the  party 
asserting  capacity  at  time  will  was  made.  (Leckey  v.  Cunningham,  56 
Pa.  St.  373;  Lewis  v.  Jones,  50  Barb.  645.  And  see  Matter  of  Coe,  47 
App.  Div.  179,  62  N.  Y.  Supp.  376;  Stone  v.  Damon,  12  Mass.  488; 
Breed  v,  Pratt,  18  Pick.  115;  Van  Wyck  v.  Brasher,  8i  N.  Y.  260.) 

(e)  As  affecting  undue  influence. —  A  bearing  on  a  question  of  undue 
influence.  (Levis'  Estate,  140  Pa.  St.  179,  182,  21  Atl.  242;  Ball  v.  Kane, 
I  Penne.  [Del.],  90,  39  Atl.  778;  Miller's  Estate,  179  Pa.  St.  646,  36  Atl. 
139;  Gardner  v.  Gardner,  22  Wend.  526;  Stebbins  v.  Hart,  4  Dem.  501; 
Matter  of  Reed,  2  Connoly,  403,  20  N.  Y.  Supp.  91 ;  Matter  of  Johnson, 
7  Misc.  Rep.  220,  27  N.  Y.  Supp.  649;  Matter  of  Cornell,  43  App.  Div. 
241,  60  N.  Y.  Supp.  53;  affd.,  163  N.  Y.  608  [no  opinion].) 

(f)  Xoiphine. —  Effects  of  morphine  compared  to  alcohol.  (Dieffen- 
bach  V.  Greece,  56  N.  J.  Eq.  365,  370,  39  Atl.  536.  And  see  as  to  effect 
of  morphine,  Miller  v.  Oestrich,  157  Pa.  St.  265,  27  Atl.  742;  Camp  v. 
Shaw,  52  III.  App.  241;  Bush  v.  Lisle,  89  Ky.  393,  12  S.  W.  762;  Frost  v. 
Wheeler,  43  N.  J.  Eq.  573,  12  Atl.  612;  Kendrick's  Estate,  130  Cal.  360, 
62  Pac.  60s;  Brown  v.  Torrey,  24  Barb.  583;  Matter  of  Cornell,  43  App. 
Div.  241,  60  N.  Y.  Supp.  53;  affd.,  163  N.  Y.  608  [no  opinion].) 

(g)  Other  illustrative  casea.~Will  admitted.  (Stebbins  v.  Hart,  4 
Dem.  501;  Matter  of  Jones,  5  Misc.  Rep.  199,  25  N.  Y.  Supp.  109;  Re 
Watson,  58  Hun,  608,  12  N.  Y.  Supp.  115.)  Will  refused  probate. 
<McSorley  v.  McSorley,  2  Bradf.  188;  Julke  v.  Adam,  i  Redf.  455.) 


Wyman  ct  al.  vs,  Johnson. 

[Supreme  Court  of  Arkansas,  October  27,  1900;  68  Ark.  369.  59  S.  W.  25a] 

Wills  —  Estates  —  Rule  in  Shelley's  Case  —  Rights  of 

Devisees  —  Construction. 

I.  Testator  by  will  directed  that  half  his  property  should  be  set  apart 
for  the  heirs  of  a  son,  and  gave  the  son  control  of  such  property 
during  his  life,  but  that  such  property  should  not  be  subject  to  the 
son's  debts,  and,  if  at  the  son's  death  his  wife  should  be  living,  she 
should  control  the  property  as  long  as  she  remained  his  widow.    In 
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a  subsequent  clause  he  directed  that  the  other  half  of  his  property 
be  set  apart  for  the  benefit  of  the  heirs  of  his  daughter;  that  the 
daughter's  husband  should  hold  and  control  such  property  as  long 
as  he  remained  her  husband;  that  the  property  should  not  be  sub- 
ject to  his  debts;  and,  if  the  daughter  should  die,  and  her  husband 
marry  again,  then  the  property  should  be  taken  charge  of  by  the 
executors  of  the  will,  and  used  for  the  benefit  of  the  daughter's  heirs. 
Held,  that  the  intent  of  testator  was  to  create  an  independent  estate 
in  the  grandchildren,  not  resting  or  based  on  any  estate  in  their 
parents,  and  therefore  the  rule  in  Shelley's  Case^was  not  applicable 
and  the  son  and  daughter  had  no  power  to  incumber  their  shares 
by  mortgage. 

:2.  Where,  by  a  will,  certain  property  is  left  in  control  of  testator's  chil- 
dren for  his  grandchildren,  and  the  children,  under  a  mistake  as  to 
the  nature  of  their  estate,  mortgage  the  property  and  apply  a  por- 
tion of  the  proceeds  to  the  payment  of  a  debt  of  the  estate,  the 
assignees  of  the  mortgage,  having  no  notice  of  the  defect  in  the 
mortgagor's  title,  are  entitled  to  be  subrogated  to  the  creditor  of 
the  estate  in  so  far  as  the  money  obtained  on  the  mortgage  was 
applied  to  his  debt. 

3.  Where,  by-  the  terms  of  a  will,  testator  left  certain  property  to  the 
heirs  of  his  children,  vesting  the  control  of  the  property  in  the  chil- 
dren until  their  death,  and  made  no  express  provision  for  after-born 
grandchildren,  only  grandchildren  living  at  the  death  of  testator  are 
entitled  to  share  in  the  estate. 

Appeal  from  Lee  Chancery  Court;  Edward  D.  Robertson, 
Chancellor. 

Action  by  John  M.  Johnson,  as  next  friend  of  the  children  of 
Samuel  H.  Johnson  and  Edna  Gibson,  against  Wyman  and 
others.    From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 

Modified. 

McCulloch  &  McCulloch,  for  appellants. 

Norton  &  Prewett  and  Fletcher  Roleson,  for  appellee. 

BuNN,  C.  J. —  Joseph  M.  Johnson,  a  citizen  of  Lee  county, 
died  on  the  28th  day  of  July,  1887,  the  owner  of  a  plantation  in 
said  county  and  a  small  amount  of  personal  property,  all  of  which 
last  was  absorbed  in  the  course  of  the  administration  of  his  es- 
tate.   He  made  his  last  will  and  testament  on  the  27th  day  of 
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September,  1886,  and  after  his  death  this  was  duly  probated. 
This  suit  was  brought  by  the  grandchildren  of  the  testator,  who 
are  named  as  beneficiaries  in  the  will,  to  have  the  same  con- 
strued, and  to  set  aside  as  invalid  a  certain  deed  of  trust  made 
by  their  parents,  wherein  the  plantation  was  conveyed,  and  for 
general  relief.  The  parts  of  the  will  involved  in  this  discussion 
are  as  follows,  viz. :  "  (2)  I  want  M.  J.  Johnson,  my  faithful 
friend  and  sister-in-law,  to  have  and  be  supported  out  of  my 
effects  so  long  as  she  shall  live,,  should  she  not  otherwise  have  a 
sufficient  support.  (3)  I  want  half  of  all  the  property  that  I  now 
own,  or  may  own  at  my  death,  to  be  set  apart  for  the  benefit  of 
the  heirs  of  my  son  Samuel  H.  Johnson.  My  son  Samuel  H. 
Johnson  can  have  and  control  said  property  during  his  natural 
life,  but  said  property  shall  not  be  subject  to  the  debts  of  Samuel 
H.  Johnson.  If  at  his  death  his  wife  shall  be  living,  she  can  con- 
trol the  property  as  long  as  she  remains  the  widow  of  Samuel  H. 
Johnson.  (4)  I  want  the  remaining  half  of  my  property  at  my 
death  to  be  set  apart  for  the  benefit  of  the  heirs  of  Edna  Gib- 
son. I  want  S.  A.  Gibson,  the  husband  of  my  daughter  Edna 
Gibson,  to  hold  and  control  said  property  as  long  as  he  remains 
her  husband,  but  said  property  shall  not  be  subject  to  or  be 
taken  for  his  debts.  Now,  if  my  daughter  should  die,  and  her 
husband,  S.  A.  Gibson,  should  marry  again,  then  said  property 
shall  be  taken  charge  of  by  the  executors  of  this  will,  and  used 
for  the  benefit  of  the  heirs  of  Edna  Gibson.  (5)  I  want  the  exec- 
utors of  this  will  (before  my  estate  is  divided)  to  pay  John  M. 
Johnson,  B.  F.  Johnson,  and  Nannie  J.  Sapp  the  sum  of  one 
hundred  dollars  each.  (6)  I  leave  my  dutiful  son,  Samuel  H. 
Johnson,  and  my  beloved  nephew  John  M.  Johnson,  and  my 
son-in-law,  S.  A.  Gibson,  executors  of  my  will."  It  is  suggested 
in  argument  that  the  very  language  of  this  will  shows  that  its 
author  was  an  ignorant  or  unlearned  person,  and  this  is  true^ 
but  it  bears  no  internal  evidence  of  a  want  of  common  sense.  It 
is,  at  all  events,  sufficiently  explicit,  we  think,  as  an  expression 
of  his  will,  to  show  the  real  intention  and  wishes  of  the  testator. 
After  the  death  of  the  testator  the  property  remained  undivided, 
both  as  between  the  two  sets  of  grandchildren  per  stirpes  and  also 
as  between  these  grandchildren  individually  in  respect  to  each 
half,  and  remained  in  the  control  and  management  of  Samuel 
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H.  Johnson  and  S.  A.  Gibson  until  taken  possession  of  by  the 
receiver  appointed  by  the  court  in  this  case.  Samuel  H.  Johnson 
had  six  children,  viz.,  Virginia  V.,  born  January  31,  1881,  died 
November  20,  1896;  Nannie,  born  September  29,  1882,  died  June 
18,  1896;  Joseph  L.,  bom  April  i,  1879;  George  W.,  bom  May 
30,  1884;  Ada  Belle,  born  March  26,  1889;  and  Edward,  bom 
October  19,  1893.  The  last  four  still  live.  The  first  two  died 
without  issue,  unmarried  and  intestate,  and  after  the  death  of  the 
testator,  leaving  their  father,  the  said  Samuel  H.  Johnson,  sur- 
vivipg  them  as  their  sole  heir-at-law.  Ada  Belle  and  Edward 
were  born  after  the  death  of  the  testator.  Joseph  L.  and  George 
W.  are  therefore  the  only  ones  of  the  children  of  said  Samuel  H. 
Johnson  who  were  bom  prior  to  the  death  of  the  testator,  and 
still  survive.  Mrs.  Edna  Gibson,  sometimes  called  Curmiller 
Gibson,  had  two  children  only,  both  still  living  when  this  cause 
was  determined  in  the  lower  court,  and  both  bom  prior  to  the 
death  of  the  testator ;  by  name  Joseph  and  Fannie  Gibson.  Act- 
ing apparently  upon  the  belief  that  they  held  the  fee  in  the  re- 
spective halves  set  apart  to  their  children  by  the  will,  Samuel 
H.  Johnson  and  Mrs.  Edna  Gibson,  the  wife  of  the  former  and 
the  husband  of  the  latter,  joining  with  them,  borrowed  the  sum 
of  $3,000  of  the  Globe  Investment  Company,  and  to  secure  the 
same  gave  a  deed  of  trust  on  said  plantation,  and  this  debt  and 
deed  of  trust  subsequently  became  the  property  of  the  appellants 
Wyman  and  others;  the  Globe  Investment  Company  claiming 
to  have  had  no  notice  of  any  defect  in  the  title  of  said  grantors 
in  the  deed  of  trust,  and  .Samuel  H.  Johnson  and  S.  A.  Gibson 
continuing  in  possession.  These,  as  mortgagors,  paid  the  in- 
terest on  said  secured  debt  as  it  accrued  until  the  institution  of 
this  suit.  There  was  a  mortgage  debt  on  the  plantation,  made 
by  the  testator  in  his  lifetime,  which  amounted  to  the  sum  of 
$431  when  this  $3,000  was  borrowed,  and  by  agreement  of  the 
parties  this  mortgage  debt  was  settled  out  of  the  $3,000,  by  the 
Globe  Investment  Company,  at  the  time  of  making  the  loan. 
Nothing  was  ever  paid  on  this  $3,000  by  the  debtors,  or  any 
one  for  them,  either  to  the  Globe  Investment  Company  or  its 
assigns,  except  the  interest  aforesaid.  This  is  a  bill  filed  in  be- 
half of  the  said  children  of  Samuel  H.  Johnson  and  Edna  Gibson, 
then  surviving,  on  March  18,  1896,  by  their  next  friend,  John 
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M.  Johnson,  who  was  the  active  executor  of  the  will,  and  nephew 
of  the  testator,  the  administration  however  having  b«en  closed,, 
as  we  infer. 

The  main  question  involved  is  as  to  the  estate  of  these  grand- 
children and  their  parents,  given  by  the  third  and  fourth  clauses 
or  paragraphs  of  the  will  of  Joseph  M.  Johnson,  which  is  set 
forth  above.  For  several  reasons  we  are  of  opinion  that  the  rule 
in  Shelley's  Case  does  not  apply  in  the  construction  of  these 
clauses  of  the  will.  In  the  first  place,  we  must  assume  from  the 
context  and  surroundings  that  the  testator  did  not  intend  to  make 
any  distinction  between  his  own  children,  and,  that  being  the 
case,  the  language  of  the  fourth  clause  itself  does  not  in  any 
sense  give  an  estate  to  Mrs.  Edna  Gibson,  the  daughter ;  conse- 
quently the  testator  did  not  intend  to  confer  any  estate  upon  the 
son,  Samuel  H.  Johnson,  notwithstanding  the  language  used  in 
his  case  was  somewhat  different  from  that  used  in  the  case  of  the 
daughter.  It  is  manifest  that  only  a  control  and  management 
was  conferred  upon  Samuel  H.  Johnson,  the  son,  as  was  con- 
ferred upon  his  wife  in  case  of  her  death,  and  upon  S.  A.  Gibson, 
the  son-in-law,  and,  in  case  of  his  death  or  marriage  to  another 
after  the  death  of  Edna,  then  upon  the  executors.  Secondly, 
these  bequests  are  in  terms  made  directly  to  the  grandchildren 
of  the  testator,  no  intermediate  estate  being  created;  and  the 
management  and  control  were  the  subject  of  clauses  following 
these  direct  bequests,  showing  that  the  management  and  control 
of  the  two  halves  until  the  grandchildren  should  be  old  enough 
to  assume  the  same,  although  not  expressed  in  words,  was  all 
that  was  intended  to  be  conferred  upon  the  son  and  daughter. 
The  whole  was  devised  for  the  benefit  of  the  grandchildren  in 
express  terms,  and  no  others  are  referred  to  as  beneficiaries. 
The  estate  of  these  grandchildren  is  therefore  an  independent 
estate,  not  resting  or  based  upon  any  estate  in  their  parents, 
Samuel  H.  Johnson  and  Edna  Gibson,  and,  that  being  so,  the 
rule  in  Shelley's  Case  is  not  applicable.  It  follows  that  no  es- 
tate was  conveyed  in  the  deed  of  trust  as  to  the  interest  of  the 
two  children  of  Samuel  H.  Johnson,  wha  were  living  at  the  death 
of  the  testator,  but  who  died  without  issue,  before  the  institu- 
tion of  this  suit.  Their  shares  were  vested  on  the  death  of  the 
testator,  and  at  their  deaths  respectively  fell  to  their  father,  the 
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said  Samuel  H.  Johnson,  who  therefore  could  lawfully  convey 
the  same  in  his  said  deed  of  trust.  This  interest  constitutes  one- 
half  of  the  one-half,  or  one-fourth  of  the  whole  property  devised 
by  Joseph  M.  Johnson,  subject  to  the  payment  of  his  debts  and 
special  legacies.  This  interest  of  Samuel  H.  Johnson  is  also 
bound  under  his  deed  of  trust  for  one-fourth  of  the  interest  on 
said  mortgage  debt.  The  interest  paid  on  said  $3,000  debt  by 
Samuel  H.  Johnson  and  Edna  Gibson  is  valid  payment  as  against 
them,  and  stands  good,  as  there  is  no  proof  here  that  the  in- 
terest payment  was  out  of  the  fund  belonging  to  the  estate.  The 
appellants  are  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee in  the  mortgage  made  by  the  testator  to  the  extent  of  the 
$431  paid  to  satisfy  the  same  out  of  the  $3,000  loan,  and  the  in- 
terest therein  specified  in  said  first  mortgage.  There  is  no  direct 
or  express  provision  in  the  will  for  the  after-born  children  of 
Samuel  H.  Johnson  and  Edna  Gibson,  and,  as  the  estates  of  the 
other  grandchildren  vest  immediately  on  the  death  of  the  testator,' 
it  is  to  the  exclusion  of  all  others  than  those  expressly  provided 
for,  or  in  terms  that  admit  of  no  reasonable  doubt  on  the  subject. 
In  this  respect  the  principle  of  the  decision  in  Kilgore  v.  Kilgore 
([Ind.  Sup.],  26  N.  E.  56)  is  not  applicable,  for  enough  was  said 
in  the  will  involved  in  that  case  to  show  the  intention  of  the  tes- 
tator to  be  to  provide  for  his  grandchildren  bom  after  his  death. 
No  words  of  the  kind  arc  employed  in  the  will  now  under  con- 
sideration. Hence  the  rule  announced  in  Shotts  v.  Poe  (47  Md. 
513)  pertains,  in  which  the  court  said :  "  The  only  other  question 
is  whether  the  term  *  children,'  used  in  the  declaration  of  trust, 
includes  children  of  the  son  that  mav  be  born  after  the  death  of 
the  testator.  And  upon  this  question  there  can  be  no  doubt 
whatever.  If  there  be  any  question  that  can  be  regarded  as  incon- 
trovertibly  settled  in  the  construction  in  the  matter  of  wills  or 
testamentary  papers,  it  is  that  an  immediate  gift  to  children 
simpliciter,  without  additional  description,  means  a  gift  to  the 
children  in  existence  at  the  death  of  the  testator,  provided  there 
be  children  then  in  existence  to  take."  In  construing  the  will 
to  get  at  the  real  intention  of  the  testator,  we  have  concluded 
that  the  testator  used  the  word  "  heirs  "  as  descriptive  of  a  class 
of  beneficiaries,  and  in  the  sense  of  the  word  "  children,"  the  two 
being  used  synonymously,  by  those  unlearned  in  the  law,  for 


208  PROBATE  REPORTS  ANNOTATED. 

the  most  part.  This  being  true,  the  case  of  Shotts  v.  Poe  (supra) 
seems  to  be  exactly  in  point,  and,  as  there  were  others  at  the 
death  of  the  testator  capable  of  taking,  and  no  provision  was 
made  for  after-bom  children,  these  are  excluded.  The  testator 
may  have  intended  otherwise,  but  we  are  construing  the  will, 
and  endeavoring  to  arrive  at  his  intention  by  its  language,  and 
cannot  assume  to  make  a  will  for  him,  to  express  his  merely 
probable  intentions.  Except  as  herein  indicated,  the  decree  of 
the  chancellor  is  affirmed,  and,  since  the  subject-matter  of  the 
suit  is  real  estate,  the  cause  is  remanded,  with  directions  to  enter 
a  decree  not  inconsistent  with,  but  in  conformity  to,  this  opinion. 


Byrne  et  al,  vs.  McGrath. 
[Supreme  Court  of  California,  October  26,  1900;  130  Cal.  316,  62  Pac.  5S9.I 

Trust  Deed  —  Trust  Fund  —  Investment  —  Identification 

—  Mingling  Creditors  —  Cestui  Que  Trust  —  Equities 

—  Devise  —  Life  Interest  —  Remainder  —  Succession. 

1.  A  trustee  invested  the  trust  fund  in  a  drug  store  and  fixtures,  taking 

title  in  his  own  name,  and  so  conducted  the  business  at  the  some 
place  until  his  death,  four  years  later,  but  always  during  such  time 
acknowledged  the  trust.  After  his  death,  his  administratrix  con- 
ducted the  business  for  two  years,  when  it  was  sold.  Held,  that  since 
the  drug  store  as  an  entity,  and  not  the  individual  items  of  stock, 
constituted  the  trust  fund,  it  was  only  necessary  to  identify  it,  at 
the  time  of  the  sale  by  the  administratrix,  as  the  same  as  that  in 
which  the  trust  fund  was  originally  invested,  in  order  to  follow  it, 
and  impress  a  trust  thereon. 

2.  Under  Civil  Code,  §   1025  et  seq.,  which  provides  that  when  things 

belonging  to  different  owners  are  united,  so  as  to  form  a  single 
thing,  and  cannot  be  separated,  the  whole  belongs  to  the  owners 
of  the  principal  part,  the  fact  that  a  trustee  mingled  $500  of  his 
own  money  with  $2,500  of  a  trust  fund,  and  invested  the  whole  in 
a  business,  which  he  conducted  for  several  years,  does  not  affect 
the  nature  of  the  property  as  a  trust  fund;  since,  if  his  interest  can- 
not be  separated  from  the  whole,  it  becomes  a  part  of  the  trust  fund. 

3.  Where  a  trustee  invested  the  trust  fund  in  a  business,  which  he  there- 

after conducted  in  his  own  name,  the  fact  that  credit  was  extended 
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to  him  on  the  strength  of  his  apfi>arent  owaa-^ip  does  not  give  to 
his  creditors  an  equity  in  the  property  superior  to  that  of  the  cettui 
que  trust. 
^  A  devise  by  a  testatrix  of  a  certain  sum  to  her  husband,  as  trustee, 
for  the  maintenance,  support,  and  education  of  their  children,  created 
a  tmst  for  the  lives  of  the  children  only,  and  the  remainder  of  the 
tnist  kind,  after  the  children's  death,  passed  by  intestate  successibt), 
onder  Civil  Code,  $  1386,  subd.  i,  one^third  to  the  father  and  two- 
thirds  to  the  children. 

Department  i.  Appeal  from  Superior  Court,  Nevada  county; 
F.  T.  NiLON,  Judge. 

Action  by  Walter  Byrne  and  others  against  B.  M.  McGrath. 
From  a  judgment  for  defendants,  and  from  an  order  denying 
plaintiffs'  motion  for  a  new  trial,  plaintiffs  appeal. 

Reversed. 

Alfred  D,  Mason,  for  appellants. 

A,  /.  Ridge,  for  respondent. 

Per  Curiam. —  Appeal  from  judgment  for  defendant  and  from 
order  denying  plaintiffs'  motion  for  new  trial.  The  appeal  from 
the  judgment  was  taken  more  than  six  months  after  the  entry  of 
judgment,  and  must  be  dismissed.  The  cause  was  before  this 
court  on  a  former  appeal  (113  Cal.  294,  45  Pac.  536),  and  is  thus 
stated  in  the  report  of  the  case :  "  Plaintiffs,  who  are  the  chil- 
dren of  Michael  Byrne,  Jr.,  deceased,  commenced  this  action 
against  the  administratrix  of  his  estate  and  the  creditors  thereof, 
seeking  a  decree  that  certain  property  which  had  come  into  the 
possession  of  the  administratrix  as  the  property  of  the  estate 
was  in  fact  held  by  their  father  as  trustee  in  trust  for  them. 
*  *  *  The  estate  of  Michael  Byrne,  Jr.,  is  admittedly  insol- 
vent, and  the  defendants  in  interest  are  creditors  of  his  estate 
with  allowed  claims.  Plaintiffs,  having  failed  to  present  their 
claims  against  the  estate  within  the  time  contemplated  by  law, 
are  here  seeking  to  follow,  and  claim  to  have  followed,  and  the 
court  finds  they  did  follow,  the  specific  property  of  the  trust 
through  its  mutations  in  form."    On  the  former  appeal  —  which 
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resulted  adversely  to  the  defendant  —  there  were  several  errors 
of  law  that  do  not  occur  in  the  present  record.  There  iS  also  now 
additional  evidence,  which,  it  is  claimed  by  appellants,  estab- 
lishes the  trust  and  the  identity  of  the  trust  fund.  There  is  also 
another  important  difference  between  the  case  as  then  and  as  now 
presented.  On  the  present  appeal  many  of  the  facts  relied  upon 
by  the  appellants  are  specifically  found  by  the  court,  and  on  this 
appeal  must  be  accepted  as  true.  The  case,  as  found  by  the  court, 
is  in  effect  as  follows :  Plaintiffs  and  defendant  Mary  F.  Byrne 
are  the  children  of  the  deceased,  Michael  F.  Byrne,  Jr.,  and  of 
Mary  E.  Byrne.  The  mother  died  January,  1878,  leaving  a  will, 
which  was  duly  probated,  wherein  she  appointed  her  husband 
executor,  and  devised  and  bequeathed  to  him,  in  trust  for  the 
support,  maintenance,  and  education  of  the  children,  all  her  prop^ 
erty,  real  and  personal.  Byrne  accepted  the  trust,  and  as  trus- 
tee came  into  possession  of  $2,500  as  part  of  the  trust  fund,  and 
on  the  31st  day  of  December,  1883,  invested  this  sum  with  $500 
of  his  own,  in  the  purchase  of  "  the  personal  property  particularly 
described  in  subdivision  4  of  said  amended  complaint,"  taking 
the  title  in  his  own  name;  the  property  so  purchased  and  de- 
scribed consisting  of  a  drug  store,  stock,  fixtures,  etc.,  in  the 
town  of  Grass  Valley.  But  the  court  found  in  effect  that  neither 
the  personal  property  so  purchased  nor  the  proceeds  thereof 
were  traced  and  identified  by  the  evidence.  The  sole  question 
in  the  case  is  as  to  the  sufficiency  of  the  evidence  to  support 
the  finding  last  cited.  The  same  question  is  therefore  presented 
as  in  the  former  case,  viz.:  "Whether  or  not  plaintiffs  [have] 
followed  the  trust  fund  in  its  mutations,  and  have  sufficiently 
identified  it  to  avoid  the  rule  laid  down  in  Lathrop  v.  Bampton 
(31  Cal.  17),  which  places  the  beneficiary  who  is  unable  so  to 
follow  the  trust  funds  in  the  position  of  a  general  creditor  of  the 
estate."  But,  as  it  is  now  found  that  the  original  trust  fund  was 
invested  in  the  property  described  in  the  complaint,  the  question 
will  relate  only  to  the  latter. 

In  addition  to  the  facts  found,  the  following  facts  appear  from 
the  evidence :  The  business  was  carried  on  in  the  same  location 
by  Byrne  at  a  profit  of  from  $175  to  $200  a  month  until  his 
death,  December  7,  1887,  at  which  time,  as  appears  from  the 
petition  of  the  administratrix,  it  was  worth  $5,000.    It  was  after- 
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ward  carried  on  at  a  loss  by  the  administratrix  until  it  was  sold 
for  $1,700.  The  trust  was  always  acknowledged  by  Byrne.  The 
court  does  not  find  whether  the  $500  used  in  the  purchase  by 
Byrne  was  intended  by  him  as  an  advance  to  the  children  or  as 
an  investment  on  his  account.  But  the  circumstances  of  the 
purchase  of  the  drug  store,  as  detailed  by  Mrs.  Meeks,  and  his 
own  declarations  to  his  children,  and  to  Mr.  Kitts,  his  attorney, 
indicate  that  the  former  was  the  case ;  and,  on  the  evidence,  we 
think  the  court  should  have  so  found.  Nor,  were  it  otherwise, 
would  the  case  be  materially  affected.  The  investment  of  the 
$500  on  his  own  account  .would  simply  have  given  to  Byrne  a 
corresponding  undivided  interest  in  the  concern ;  or,  if  this 
should  be  considered  as  a  mingling  of  the  trust  property  with 
that  of  Byrne,  the  whole,  on  the  principle  of  accession,  would 
have  belonged  to  the  trust  fund.  (Civ.  Code,  §  1025  et  seq.)  It 
does  not  appear  that  any  money  of  his  own  was  subsequently 
put  into  the  business  by  Byrne ;  but  from  the  fact  that  the  store 
was  always  a  paying  concern,  and  from  his  narrow  circum- 
stances as  detailed  by  Kitts,  the  contrary  is  most  probable.  Were 
it  otherwise,  upon  the  principle  already  cited  the  property  thus 
mingled  with  the  trust  fund  would  have  become  part  of  it.  (lb.) 
It  is  also  clear  from  the  evidence  that  the  advance  of  $500  origi- 
nally made  by  him,  and  other  advances,  if  any,  have  been  in 
fact  repaid,  and  that  on  an  accounting  at  the  death  of  Byrne  the 
balance  would  have  been  largely  against  him. 

The  question  of  identity  does  not  relate  to  the  specific  items 
of  stock,  fixtures,  etc.,  constituting  the  drug  store  at  the  time 
of  the  purchase,  but  to  the  drug  store  itself,  which  is  to  be  re- 
garded collectively  as  a  thing  or  entity,  or,  as  it  would  be 
called  in  the  civil  law,  a  universitas  rerum.  (Mackeldy*s 
Roman  Law,  §§  159,  162.)  The  material  things  belong- 
ing to  the  concern  do  not  constitute  the  collective  thing  or 
universitas  spoken  of  as  the  drug  store  or  business,  but  were 
only  mutable  and  transitory  parts  of  it.  It  was  this  that  consti- 
tuted the  trust  fund  in  question,  which  was  something  different 
from  the  material  things  momentarily  constituting  it,  and  re- 
mained the  same  though  these,  like  the  particles  of  water  in  a 
river,  were  continually  changing.  At  the  time  of  the  sale  there- 
fore **  it  was  [still]  the  identical  property  originally  covered  by 
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the  trust."  (Orcutt  v.  Gould,  117  Cal.  316,  49  Pac.  188.)  "  The 
identity  of  a  trust  fund  consisting  of  money,"  it  is  said  in  the 
case  cited,  '*  may  be  preserved,  so  long  as  it  may  be  followed  and 
distinguished  from  all  other  funds,  hot  by  identifying  the  indi- 
vidual pieces  or  coins,  but  by  showing  a  separate  and  independ- 
ent fund  or  value  readily  distinguishable  from  all  other  funds." 
And  a  fortiori  is  this  true  when  the  fund  consists  not  of  money, 
but  of  tangible  and  distinguishable  items  of  property.  The  case 
is  therefore  not  a  case  of  the  conversion  of  the  trust  fund  into 
another  species  of  property,  but  of  a  clearly  identified  fund  that 
has  retained  its  original  form  and  essence.  Indeed,  it  is  in  effect 
so  found,  for  the  finding  is  that  the  trust  money  was  invested  in 
the  property  described  in  subdivision  5  of  the  complaint ;  which 
refers  unequivocally  to  the  property  as  it  existed  at  the  time  of 
the  sale,  and  thus  identifies  it  as  it  then  stood  with  the  property 
as  originally  purchased.  The  subsequent  finding  of  the  court 
to  the  contrary  must  be  regarded  as  the  result  of  an  erroneous 
theory  as  to  what  the  property  to  be  identified  wits;  that  is  to 
say,  to  the  error  that  the  trust  property  consisted  of  the  chattels 
momentarily  constituting  the  fund  at  the  time  of  the  purchase, 
and  not  of  the  fund  itself.  As  between  the  deceased  and  the 
plaintiffs,  the  rights  of  the  latter  are  manifest ;  nor  is  there  any 
question  here  as  to  the  rights  of  creditors  of  the  concern.  The 
respondent  is  merely  a  general  creditor  of  the  estate,  who  loaned 
money  to  the  deceased  in  his  lifetime.  Possibly  his  (Byrne's) 
apparent  ownership  of  the  property  in  question  gave  him  a 
fictitious  credit;  but,  if  the  property  in  question  was  originally 
the  property  of  the  plaintiffs,  and  if  (as  it  now  is)  it  has  been 
identified,  he  has  no  equities  superior  to  theirs.  The  sole  ques- 
tion therefore  is  as  to  the  sufficiency  of  the  identification  of  the 
trust  fund,  and  as,  in  our  opinion,  this  has  been  satisfactorily 
made  out,  the  order  denying  the  plaintiff's  motion  for  a  new  trial 
must  be  reversed. 

Some  directions  will  however  be  necessary  with  reference  to 
the  further  proceedings.  The  suit  was  brought  upon  the  theory 
that  upon  the  death  of  Byrne,  the  trustee,  the  trust  ceased,  and 
the  trust  fund  became  equitably  vested  in  the  children.  But  by 
reference  to  the  will  it  will  be  seen  that  the  property  was  not 
devised  in  trust  for  the  children  generally,  but  merely  in  trust 
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for  their  "  maintenance,  support,  and  education."  The  trust 
therefore  cannot  extend  beyond  their  lives,  and  it  follows  that 
the  remainder  was  undisposed  of  by  the  will,  and  passed  by  in- 
testate succession  one-third  to  the  father  and  two-thirds  to  the 
children.  (Civ.  Code,  §  1386,  subd.  i.)  It  will  be  proper  there- 
fore for  the  court  to  appoint  a  trustee  to  take  charge  of  the  trust 
fund  as  successor  to  the  deceased.  The  order  appealed  from  is 
reversed,  and  the  cause  remanded  for  new  trial  and  further  pro- 
ceedings in  accordance  with  the  above  opinion. 


Note.— IDENTIFICATION  OF  TRUST  FUND. 

(a)  General  rules  and  principles. 

(b)  Money. 

(c)  In  bank. 

(d)  Illustrative  cases. 

(a)  0«neral  rules  and  prindplM;.—  In  Evangelical  Synod  of  N.  A.  v, 
Schoneich  (143  Mo.  662,  45  S.  W.  647)  the  court  says:  "The  case  of 
National  Bank  v.  Insurance  Co.  (104  U.  S.  54)  is  regarded  as  a  leading 
American  authority,  and  the  rule  as  announced  in  that  case  is  that  trust 
property  will  be  followed  by  a  court  of  equity  so  long  as  it  can  be 
traced,  even  though  it  be  transformed,  or  be  merged  in  a  mass  of  which 
it  forms  a  part;  that  the  right  rests  upon  principles  of  equity  which 
entitle  the  beneficiary  to  a  lien  upon  the  property,  but  who,  when  seeking 
to  recover  the  specific  property,  or  to  fix  a  charge  upon  a  mass,  must 
trace  it,  and  show  that  the  specific  property  claimed  is  the  property,  or 
that  his  property  has  gone  into  and  remains  in  the  mass  he  seeks  to 
recover.  The  rule  seems  to  be  that  when  the  depositary  keeps  the  trust 
iuad  separate,  and  the  original  money  is  capable  of  being  identified,. 
there  is  no  question  as  to  the  right  of  the  cestui  que  trust  to  have  it  applied 
to  his  benefit;  but  where  the  depositary  mingles  the  trust  money  with 
the  mass  of  his  own  funds,  and  uses  the  entire  fund  indiscriminately, 
and  it  is  not  invested  in  specific  property  to  which  it  can  be  traced^ 
there  is  no  possible  way  by  which  it  can  be  identified,  and  the  right  to 
pursuit  is  lost"  (The  opinion  in  this  case  contains  a  valuable  sum- 
mary and  Hst  of  cases.  And  see  Shields  v.  Thomas,  71  Miss.  it6g^ 
14  So.  84;  Harrison  v.  Smith,  83  Mo.  210,  216.) 

The  modern  doctrine  is  that  when  a  trustee  wrongfully  mixes  trust 
money  with  his  own  so  that  it  cannot  be  distinguished,  equity  will  fol* 
low  the  money  by  taking  out  of  his  insolvent  estate  the  amount  due  the 
€estm  qtt€  trust,  though  it  cannot  be  identified  or  separated  from  othef 
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funds  with  which  it  was  mixed.  (Evangelical  Synod  of  N.  A.  v. 
Schoneich,  143  Mo.  663,  45  S.  W.  647.  And  see  Pundman  v.  Schoneich, 
144  Mo.  150,  45  S.  W.  1 1 12.) 

But  this  is  only  where  the  property  or  its  substantial  equivalent 
remains;  not  where  it  has  been  dissipated  and  gone.  (Slater  v.  Oriental 
Mills,  18  R.  I.  353,  27  Atl.  443;  Drovers'  Bank  v.  Roller,  85  Md.  495,  yj 
Atl.  30;  Bircher  v.  Watther,  163  Mo.  461,  63  S.  W.  691.) 

It  must  remain  in  the  mass.  (Shields  v.  Thomas,  71  Miss.  260,  14  So. 
84;  Spokane  County  v.  Bank,  16  C.  C.  A.  81,  68  Fed.  982.  29  U.  S.  App. 
707;  Metropolitan  Bank  v.  Campbell  Commission  Co.,  77  Fed.  708; 
Cavin  v.  Gleason,  lOg  N.  Y,  257,  11  N.  E.  504.) 

**  The  principle  upon  which  trust  funds  may  be  traced,  when  attempted 
to  be  misapplied,  or  where  they  have  been  converted  into  other  prop- 
erty, or  become  mixed  with  other  funds  belonging  to  the  trustee  or 
fiduciary,  is  a  very  plain  one,  and  all  the  difficulty  that  is  found  to  exist 
is  in  matters  of  fact  and  in  identifying  the  fund.  So  long  as  a  trust  fund 
can  be  traced,  the  court  will  always  attribute  the  ownership  thereof  to 
the  cestui  que  trust,  and  will  not  allow  the  right  to  be  defeated  by  the 
wrongful  act  of  the  trustee  or  fiduciary  in  mixing  or  confusing  the  trust 
fund  with  funds  of  his  own,  or  even  those  of  a  third  party.  The  true 
owner  of  a  fund  traced  to  the  possession  of  another  has  a  right  to  have 
it  restored,  not  as  a  debt  due  and  owing,  but  because  it  is  his  property 
wrongfully  withheld  from  him.  And  it  can  make  no  manner  of  differ- 
ence whether  the  fund  be  traced  into  a  bank  account,  the  possession  of 
an  individual,  or  into  the  hands  of  a  firm  composed  of  many  individuals, 
if  the  essential  facts  are  shown  by  which  the  identification  of  the  fund 
can  be  established  and  no  superior  rights  of  innocent  third  parties  have 
intervened."  (Matter  of  Holmes,  yj  App.  Div.  17.  55  N.  Y.  Supp.  708; 
aflFd.  on  opinion  below,  159  N.  Y.  532,  53  N.  E.  1126.  And  se^  Graham 
V.  Graham,  85  111.  App.  460.) 

"  A  trustee  cannot,  by  mingling  the  funds  of  his  cestui  que  trust  with 
his  own,  thereby  rendering  it  impossible  to  trace  the  identical  moneys, 
destroy  the  fiduciary  character  of  the  deposit.  It  is  fundamental  that 
where  there  has  been  a  conversion  or  misappropriation  of  property,  the 
rightful  owner  can  retake  it  wherever  found.  If  it  is  money  and  not 
susceptible  of  precise  identification  because  commingled  with  other 
moneys,  the  entire  fund  will  be  impressed  with  the  trust.  The  wrong- 
doer cannot  escape  liability  because  he  has  made  his  fraud  difficult  of 
detection.  The  only  variation  from  the  rule  attaching  the  whole  fund 
with  the  trust  arises  when  it  is  necessary  to  require  identification  to 
guard  the  rights  of  others."  (Blair  v.  Hill,  50  App.  Div.  36,  63  N.  Y. 
Supp.  670;  aflFd.,  165  N.  Y.  672,  without  opinion.  And  see  Cohnfield  v. 
Tanenbaum,  32  Misc.  Rep.  563,  566,  67  N.  Y.  Supp.  335;  State  v.  Bank 
of  Commerce,  85  N.  W.  43.) 

So  long  as  the  trust  property  can  be  traced  and  followed  into  other 
property,  into  which  it  has  been  converted,  that  may  remain  subject  to 
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the  trust  The  product  or  substitute  has  the  nature  of  the  original 
imparted  to  it.  (Third  National  Bank  v.  Stillwater  Gas  Co.,  36  Minn. 
75,  78,  30  N.  W.  440;  Allen  v.  Russell,  78  Ky.  112;  Union  Society  v. 
Mitchell,  26  Mo.  App.  206;  Cogswell  v.  Griffith,  23  Nebr.  334,  344,  36  N. 
W.  538;  Vance  v.  Kirk,  29  W.  Va.  354,  i  S.  E.  717:  McLaughlin  v.  Ful- 
ton, 1G4  Pa.  St.  161 ;  Culver  v.  Guyer,  29  So.  779.) 

So  long  as  it  may  be  traced  into  a  mass  of  which  it  forms  a  part,  equity 
will  give  such  relief  as  may  be  practicable  for  creating  a  charge  or  lien 
upon  the  mass,  although  specific  identification  may  be  lost  in  confusion. 
(Shields  v.  Thomas,  71  Miss.  26a,  267,  14  So.  84;  Frelinghuysen  v. 
Nugent,  36  Fed.  239;  Spokane  County  v.  Bank,  16  C.  C.  A.  81,  68  Fed. 
980,  29  U.  S.  App.  707;  Metropolitan  Bank  v.  Campbell  Commission  Co., 
77  Fed.  708.  And  see  Peters  v.  Bain,  133  U.  S.  693,  10  Sup.  Ct.  Rep. 
354;  Standard  Oil  Co.  v.  Hawkins,  20  C.  C.  A.  468,  74  Fed.  401,  46  U.  S. 
App.  115;  Myers  v.  Board  of  Education,  51  Kan.  87,  32  Pac.  658; 
Davenport  Plow  Co.  v.  Lamp,  80  Iowa,  722,  45  N.  W.  1049;  Smith  v. 
Combs,  49  N.  J.  Eq.  423,  24  Atl.  9;  Kansas  State  Bank  v.  First  Bank, 
64  Pac.  634.  But  compare  Union  National  Bank  v.  Goetz,  138  III.  127, 
27  N.  E.  907;  Seiter  v.  Mowe,  182  111.  351,  55  N.  E.  526.) 

Can  follow  trust  funds  so  long  as  can  identify  purchase  as  made  with 
the  trust  property  or  its  proceeds.  (Dyer  v.  Jacoway,  42  Ark.  187.  And 
see  Perkins  v.  Perkins,  134  Mass.  444;  Bazemore  v.  Davis,  55  Ga.  505; 
Roach  V.  CarafFa,  65  Cal.  437,  4  Pac.  418;  Howard  v.  Fay,  138  Mass.  104; 
McLarren  v.  Brewer,  51  Me.  402;  Thompson's  Appeal,  22  Pa.  St  16;" 
Morrison  v.  Kinstra,  $5  Miss.  71;  Bomar  v.  Gist,  25  S.  C.  340;  Holmes 
V.  Gilman,  138  N.  Y.  376,  34  N.  E.  205.) 

(b)  Money. —  In  case  of  a  mere  money  trust,  when  the  money  has 
been  mingled  with  the  fund  of  the  trustee,  or  of  another  person,  so  that 
it  cannot  be  distinguished  and  identified,  and  cannot  be  traced  into  any 
particular  property,  there  is  no  longer  any  specific  thing  upon  which 
the  trust  may  attach.  (Ellison  v.  Moses,  95  Ala.  228,  11  So.  347;  Burn- 
ham  V.  Barth,  89  Wis.  362,  62  N.  W.  96;  Gianella  v.  Momsen,  90  Wis. 
476,  63  N.  W.  1018.) 

Right  of  pursuit  fails  when  the  subject-matter  is  turned  into  money 
or  mixed  or  confounded  in  a  general  mass  of  property  of  same  descrip- 
tion. (Union  National  Bank  v.  Goetz,  138  111.  127,  27  N.  E.  907; 
Thompson's  Appeal,  22  Pa.  St.  16;  Bank's  Assigned  Estate,  166  Pa.  St 
622,  31  Atl.  334.  See  Re  Hallett  [1894],  2  Q.  B.  237;  Re  Hallett's 
Estate,  13  Ch.  Div.  696.) 

Deposit  of  trust  moneys  by  a  trustee  with  his  own  money,  in  a  bank, 
does  not  necessarily  prevent  identification  of  the  trust  fund.  (Houghton 
V.  Davenport,  74  Me.  590.) 

Trust  moneys  may  be  identified  or  distinguished.  (Kip  v.  Bank  of 
New  York,  10  Johns.  63;  Matter  of  Holmes,  37  App.  Div.  17,  55  N.  Y, 
Supp.  708;  affd.  on  opinion  below,  159  N.  Y.  532,  53  N.  E.  1126.) 
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(c)  l9  bftttk^ — Deposit  of  trust  moneys  in  bank  followed  an<i 
impressed  with  trust  (Third  National  Bank  v.  Stillwater  Gas  Co.»  36 
Minn.  75,  30  N.  W.  44P.) 

But  identity  may  be  lost  when  deposited  with  other  moneys.  (Port- 
Und  Steamboat  Co.  v.  Locke,  73  Me.  370.) 

And  so  where  the  money  passes  into  the  bank  as  a  general  deposit^ 
and  mingled  with  other  funds  deposited  in  the  bank,  so  that  there  is  no 
means  of  separating  it  from  other  moneys  received  by  the  bank  in  usual 
course  of  business.  (Mutual  Accident  Assn.  v.  Jacobs,  141  111.  261; 
Wetherell  v.  O'Brien,  140  111.  146,  29  N.  £.  904;  Lanterman  v.  Travous». 
X74  111-  464.  51  N.  £.  805;  Bank's  Assigned  Estate,  166  Pa.  St  622,  31 
Ail.  334;  Young  V.  Glendenning,  194  Pa.  St  550,  45  Atl.  364.  But  see 
as  to  moneys  paid  into  bank,  Shields  v.  Thomas,  71  Miss.  270,  14  So. 
84;  Re  McMahon  [1895],  i  Ir.  83;  Matter  of  Holmes,  37  App.  Div.  19,  55 
N.  Y.  Supp.  708;  affd.  on  opinion  below,  159  N.  Y.  532,  53  N.  E.  1126; 
Blair  v.  Hill,  50  App.  Div.  36,  63  N.  Y.  Supp.  670;  affd.  without  opinion, 
165  N.  Y.  672;  Cohnfield  v.  Tanenbaum,  32  Misc.  Rep.  563,  67  N.  Y. 
Supp.  335;  Troohy  Co.  v.  Melbye,  86  N.  W.  411;  Shute  v.  Hinman,  34 
Oreg.  578,  58  Pac.  882,  56  id.  412.) 

(d)  Illustrative  caaaft.^  Identity  lost  when  mingled  with  other  prop- 
erty of  the  trustee,  who  failed  and  made  an  assignment  for  benefit  of 
creditors.  (Little  v.  Chadwick,  151  Mass.  109,  23  N.  E.  1005.  And  see 
Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn.  221,  39  S.  W.  3;  Burnham  v. 
Bartb,  89  Wis.  362,  62  N.  W,  96;  Feichen  v.  Arndt,  26  Oreg.  121,  37  Pac. 
161,  and  note  by  reporter.) 

Following  proceeds  of  personal  property  into  hands  of  assignee  for 
benefit  of  creditors.  (Shute  v.  Hinman,  34  Oreg.  578,  58  Pac.  882,  56  id. 
412;  Morristown  v.  Lincoln  Bank,  57  Nebr.  225,  77  N.  W.  655;  American 
Sugar  Refinery  Co.  v.  Fancher,  145  N.  Y.  552,  40  N.  E.  206;  Sciter  v.. 
Mowe,  182  111.  351,  55  N.  E.  526;  Bergstresser  v.  Lodewick,  37  App.  Div. 
629,  59  N.  Y.  Supp,  630;  Bircher  v.  Watther,  63  S.  W.  691.) 

Proceeds  of  a  draft  held  to  be  a  trust  fund  in  hands  of  bank.  (McLeod 
v.  Evans,  66  Wis.  401,  28  N.  W.  173,  214.  But  compare  Nonotuck  Silk 
Co.  V.  Flanders,  87  Wis.  237,  58  N.  W.  383.  And  see  Roca  v.  Byrne, 
145  N.  Y.  182,  39  N.  E.  812.) 

Not  followed  into  a  partnership  business.  (Robinson  v.  Woodward, 
48  S.  W.  1082  [Ky.];  Faulkner  v.  Hendy,  103  Cal.  15,  36  Pac.  1021.  And 
see  Samson  v.  Rouse,  48  Atl.  666.) 

Funds  traced  to  land.  (Griswold  v.  Griswold,  iii  Ala.  372,  20  So. 
437;  Aiken  v.  Taylor,  62  S.  W.  200  [Tenn.].  And  see  National  Building 
Assn.  V.  Culberson,  25  So.  173;  Laws  v.  Williams,  56  N.  J.  Eq.  553,  39 
Atl.  761.) 
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In  re  Makcellus'  Estate. 

[Court  ol  Appeals  of  New  York,  November  27,  1900;  165  N.  Y.  70,  58 

N.  E,  796.] 

ExEX:UTORS   AND  ADMINISTRATORS  —  ClAIM    BY   ADMINISTRATOR 

—  Allowance  —  Jurisdiction  of  Surrogate. 

JL  Under  Code  Civ.  Proc.,  I  2719,  as  amended  by  Laws  of  1893,  chap. 
666^  providiog  that  an  administrator  shall  not  satisfy  his  own  claim 
out  of  his  decedent's  property  until  it  shall  be  aUowed  by  the  surro- 
gate, the  surrogate  has  jurisdiction  of  an  application  by  an  admin- 
istrator to  establish  a  claim  in  his  own  favor  against  his  intestate's 
estate. 

2.  A  claimant  entitled  on  the  death  of  a  legatee  to  receive  the  residue  of 

a  testator's  estate  after  payment  of  debts  and  legacies  cannot  recover 
against  the  estate  of  such  legatee  on  a  demand  which  belonged  to> 
the  testator's  estate,  and  which  should  have  been  enforced  by  the 
executor  of  such  estate,  without  evidence  that  the  debts  and  legacies 
of  the  testator  had  been  paid;  for  no  part  of  such  residue  could  be 
claimed' until  such  debts  and  legacies  were  paid. 

3.  A  claimant  entitled,  on  a  legatee's  death,  to  receive  the  residue  of  a 

testator's  estate  cannot  recover  against  such  legatee's  estate  for  a 
sum  of  money  and  a  mortgage  belonging  to  the  testator's  estate, 
and  alleged  to  have  been  left  with  such  legatee,  where  it  is  not  shown 
that  the  executor  of  the  testator  did  not  take  possession  of  the  money 
and  the  mortgage;  for  without  such  proof  it  must  be  presumed  that 
the  executor  took  possession  of  such  property  in  the  discharge  of  his 
duty  as  executor 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Acticm  by  Richard  Marcellus  against  the  estate  of  John  N. 
Marcellus,  deceased.  From  a  judgment  of  the  Appellate  Division 
(65  N.  Y.  Supp.  1 139)  affirming  a  decree  of  the  surrogate  re- 
jecting plaintiff's  claim,  he  appeals. 

Affirmed. 

The  original  claim  contained  four  items,  but,  as  there  was  na 
proof  whatever  as.  to  two,  the  claim  which  was  finally  submitted 
to  the  surrc^ate  for  determination .  included  only  one  item  of 
96,500  for  money  aUeged  to  have  been  in  the  possession  of  John 
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N.  Marcellus,  and  another  of  $i,ooo,  the  amount  of  a  mortgage 
which  was  satisfied  by  him.  The  appellant's  claim  is  that  the 
money  and  the  proceeds  of  the  mortgage  belonged  to  the  estate 
of  Sarah  Marcellus,  and  were  converted  to  his  own  use  by  John 
N.  Marcellus. .  Sarah  Marcellus  died  a  short  time  previous  to  the 
19th  of  April,  1872.  She  left  a  last  will  and  testament  to  which 
there  were  two  codicils,  all  of  which  were  duly  admitted  to  pro- 
bate, and  letters  testamentary  subsequently  issued  thereon  to 
Lawrence  Marcellus  as  sole  executor  thereof.  By  her  will  the 
testatrix  gave  various  legacies  to  her  children  and  g^ndchildren, 
and  then  gave  to  her  two  sons,  Peter  and  John,  all  the  rest  and 
residue  of  her  estate.  Tlie  first  codicil  recited  that  her  son  John 
had  been  deprived  of  his  mental  and  bodily  health,  and  that  he 
had  considerable  property  given  to  him  by  the  will  of  his  father. 
It  also  provided  that,  if  he  should  not  be  perfectly  restored  to  his 
mental  capacity,  or,  if  restored,  he  should  die  without  legal  issue, 
the  devise  to  him  in  the  testator's  will  was  revoked,  and  Peter  was 
to  have  all  of  her  residuary  estate,  subject  however  to  a  provision 
that,  if  the  property  devised  to  John  by  his  father  should  be 
insufficient  for  his  support,  Peter  should,  out  of  the  estate  thereby 
given  to  him,  appropriate  and  use  sufficient  thereof  to  constitute 
an  amount  necessary  to  amply  and  comfortably  support  John  dur- 
ing his  natural  life.  The  second  codicil  appointed  Lawrence 
Marcellus  as  executor  in  the  place  of  Peter,  who  died  before  the 
testatrix,  and  previous  to  the  making  of  the  last  codicil.  Peter 
Marcellus  left,  him  surviving,  the  claimant,  his  sole  heir  and  next 
of  kin.  John  and  the  testatrix  lived  with  the  claimant  in  the  city 
of  Schenectadv  before  and  at  the  time  of  the  testatrix's  death. 
On  the  day  following  her  death  the  claimant  and  the  executor 
went  to  the  claimant's  house,  where  the  testatrix  and  John  had 
lived,  and,  at  the  request  of  the  executor,  John  produced  a  box 
in  which  the  testatrix  kept  her  money,  and  of  which  he  then  had 
the  key.  In  this  box  there  was  found  $6,500  in  bills,  besides  some 
coin.  The  bills  were  counted,  returned  to  the  box,  the  box  locked, 
and  the  key  left  in  the  possession  of  John.  There  was  no  evi- 
dence showing  what  subsequently  became  of  the  money.  Nor 
was  there  any  evidence  that  any  demand  for  it  was  ever  made 
upon  John,  or  that  he  ever  used  or  appropriated  any  part  thereof. 
At  the  death  of  the  testatrix  she  also  owned  a  mortgage  given  to 
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secure  $1^006,  executed  by  Theodore  W.  Sanders,  which  on  the 
7th  of  April,  1877,  was  delivered  by  the  executor  to  John,  who 
gave  a  receipt  therefor  as  follows :  "  Received  April  7th,  1877, 
of  L.  M.,  sole  executor,  etc.,  of  S.  M.,  late  of  the  city  of  Schenec- 
tady, deceased,  a  bond  and  mortgage  executed  by  Theodore  W. 
Sanders,  and  assigned  to  said  deceased  by  Lewis  R.  Gamsey,  on 
which  there  was  due  on  the  2d  of  April,  1877,  one  thousand  dol- 
lars, to  apply  on  legacy  to  me  in  and  by  the  will  of  said  deceased. 
J.  N.  Marcellus."  Subsequently  John  executed  a  satisfaction  of 
the  mortgage,  which  was  discharged  of  record  December  29, 
1881.  John  N.  Marcellus  died  intestate  April  11,  1892,  without 
issue,  and  without  haying  been  perfectly  restored  to  his  mental 
capacity.  Lawrence  Marcellus,  the  executor  of  the  will  of  Sarah, 
died  between  1886  and  1889.  There  was  no  evidence  that  he  ever 
rendered  an  account  as  executor;  that  he  ever  paid  any  of  the 
debts  or  legacies  as  provided  in  his  testatrix's  will;  or  that  any 
one  has  ever  been  appointed  administrator  of  the  goods  and  prop- 
erty of  Sarah  Marcellus  which  were  left  by  him  unadministered. 
The  foregoing  are  the  essential  facts  found  by  the  surrogate 
so  far  as  they  have  any  application  to  the  questions  involved  upon 
this  appeal.  Upon  those  facts  the  Surrogate's  Court  held  ( i )  that 
under  the  will  of  Sarah  Marcellus  the  claimant  was  entitled  to 
the  entire  residue  of  her  estate  that  should  remain  after  the  pay- 
ment of  her  debts  and  the  legacies  mentioned  in  the  will,  subject 
to  a  charge  for  the  necessary  support  of  John,  and  also  subject 
to  a  defeasance  as  to  one-half  of  such  residue  in  case  John  should 
become  fully  restored  to  his  mental  capacity,  and  that  the  claim- 
ant had  the  right  to  demand  and  receive  from  the  executor  of 
Sarah  Marcellus  the  entire  residue  of  her  personal  estate  after 
the  payment  of  her  debts  and  the  legacies  mentioned  in  the  will ; 
(2)  that,  under  the  will  and  codicils  of  his  mother,  John  took  only 
a  contingent  interest  in  his  mother's  estate,  dependent  upon  his 
becoming  fully  restored  to  his  mental  capacity;  (3)  that  when 
the  box  containing  the  same,  with  the  key,  was  left  in  his  posses- 
sion, John  became  a  gratuitous  bailee  of  the  $6,500  mentioned, 
and  that  such  possession,  in  the  absence  of  evidence  that  he  ever 
appropriated  it  to  his  own  use,  or  that  the  same  was  ever  de- 
manded, did  not  constitute  a  conversion  thereof,  or  make  him 
liable  therefor  in  an  action  brought  to  recover  the  same  against 
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him  or  his  legal  representatives ;  (4)  that,  if  any  right  oi  actioii 
existed  against  John  for  the  recovery  of  that  money,  it  accruec} 
when  the  right  of  Lawrence  Marcellus  as  executor  to  demand  the 
same  was  complete — -that  is,  when  he  was. appointed  as  such 
executor  in  1872,  and  that  such  right  of  action  is  barred  by  the 
statute  of  limitations ;  (5)  that  the  claimant  has  no  right  of  action 
or  legal  claim  to  recover  either  or  any  of  the  items  stated  in  his 
claim  upon  which  this  proceeding  is  based,  but  that,  if  any  such 
right  of  action  or  claim  exists,  it  is  vested  in  some  one  appointed 
or  to  be  appointed  as  administrator  of  the  goods  and  chattels  of 
Sarah  Marcellus  which  were  left  unadministered  by  the  executor 
at  the  time  of  his  death ;  and  (6)  that  the  claim  made  by  Richard 
Marcellus  should  be  disallowed,  with  costs.  Upon  that  decision 
a  decree  was  entered  disallowing  the  claim  of  Richard  MarceUus. 

/.  H,  Clute,  for  appellant. 

5".  W,  Jackson,  for  respondent. 

Martin,  J.  (after  stating  the  facts). —  This  was  a  special  pro- 
ceeding in  the  Surrogate's  Court  of  Schenectady  county,  insti- 
tuted by  one  of  the  administrators  of  the  estate  of  John  N.  Mar- 
cellus to  establish  a  claim  in  his  own  favor  against  the  estate  of 
his  intestate.  The  jfirst  question  presented  is  whether  the  Sur- 
rogate's Court  had  jurisdiction  to  entertain  the  application  of  the 
appellant,  or  to  make  any  decree  in  the  proceeding  thus  inaugu- 
rated. We  think  it  had.  This  court  in  In  re  Ryder  ( 129  N.  Y.  640, 
642,  29  N.  E.  309),  held  that  a  Surrogate's  Court  had  no  juris- 
diction to  entertain  a  proceeding  for  the  sole  purpose  of  per- 
mitting an  executor  to  prove  his  claim  against  his  decedent's 
estate ;  but,  w^hen  that  decision  was  made,  chapter  460  of  the  Laws 
of  1837,  w^hich  provided  that  "  no  part  of  the  property  of  the 
deceased  shall  be  retained  by  an  executor  or  administrator  in 
satisfaction  of  his  own  debt  or  claim,  until  it  shall  have  been 
proved  to  and  allowed  by  the  surrogate,  and  such  debt  or  claim 
shall  not  be  entitled  to  any  preference  over  others  of  the  same 
class,  ^*  had  been  repealed,  and  no  equivalent  provision  had  been 
adopted.  But  subsequently  section  2719,  Code  of  Qvil  Procedure, 
was  amended  by  chapter  686,  Laws  of  1893,  by  inserting  therein 
the  provision  which  was  formerly  contained  in  the  statute  of  1837. 
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Therefore  it  becomes  obvious  that  as  the  decision  in  the  Ryder 
Case  was  based  upon  the  repeal  of  the  statute  of  1837,  and  as  that 
statute  has  since  been  re-enacted,  that  case  has  no  api^tcation  to 
this.  As  the  law  now  stands,  the  previous  decisions  of  this  court 
under  the  statute  of  1837,  ^  ^^^  effect  that  such  jurisdictiom  is 
vested  in  the  Surrogate's  Court  by  virtue  of  that  provision  of  the 
statute,  are  pertinent  and  controlling.  (Kyle  v.  Kyie,  67  N.  Y. 
400,  408;  Shakespeare  v.  Murkham,  72  id.  400;  Boughtan  v. 
Flint,  74  id.  476.) 

Assuming,  then,  as  we  must,  that  the  Surrogate's  Court  had 
jurisdiction  of  this  proceeding,  the  question  is  presented  whether 
any  error  of  law  was  committed  which  requires  a  reversal  by  "diis 
court.  The  decree  of  the  surrogate  was  affirmed  by  the  Appdlate 
Division.  While  the  decision  of  that  court  is  said  to  have  beem 
unanimous,  we  find  nothing  in  the  record  showing  that  fact,  and 
it  must  therefore  be  treated  as  otherwise  in  determining  the  qiies* 
tions  presented  upon  this  appeal. 

The  only  substantial  error  claimed  by  the  appellant  is  that,  in 
view  of  the  evidence  given  upon  the  trial,  the  learned  surrogate 
was  not  justified  in  refusing  to  allow  his  claim.  It  cannot  be 
held,  as  matter  of  law,  that  the  appellant's  claim  should  have  been 
allowed.  We  are  of  the  opinion  that  the  findings  of  fact  con- 
tained in  the  decision  of  the  surrogate  were  sustained  by  the  evi- 
<lence,  and  that  the  surrogate,  upon  the  proof  before  him,  was 
justified  in  rejecting  the  claim.  Practically,  the  only  evidence  in 
the  case  was  the  testimony  of  the  claimant  himself,  who  was  a 
vitally  interested  witness.  Therefore  the  question  of  his  credi- 
bility was  presented  for  the  surrogate  to  pass  upon.  He  was  not 
compelled  to  find  in  the  appellant's  favor  simply  because  he  had 
testified  to  matters  more  or  less  improbable  which  tended  to  estab- 
lish his  claim,  especially  where,  if  all  to  which  he  testified  was 
found  true,  it  was  insufficient  to  require  a  decision  in  his  favor. 
Public  policy  required  that  his  claim  against  the  estate  he  repre- 
sented should  be  established  by  very  satisfactory  evidence,  and 
it  was  the  plain  duty  of  the  surrogate,  in  the  absence  of  such 
proof,  to  reject  it.  (Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  633, 
35  N.  E.  583.)  The  evidence  in  this  case  fell  far  short  of  being 
sufficient  to  require  an  allowance  of  the  appellant's  claim,  and 
the  decision  of  the  learned  surrogate  disallowing  it  was  properly 
affirmed  by  the  court  below. 


222  PROBATE  REPORTS  ANNOTATED. 

We  know  of  no  principle  upon  which  the  claimant  was  entitled 
to  recover  against  the  estate  of  which  he  was  an  administrator 
upon  a  demand  which  clearly  belonged  to  the  estate  of  Sarah 
Marcellus,  and  which  should  have  been  enforced  by  the  executor 
of  that  estate,  or  after  his  death  by  an  administrator  of  such 
goods  and  chattels  as  were  left  unadministered.  That  the  claim 
to  the  property  in  question  upon  the  death  of  Sarah  Marcellus 
vested  in  her  executor,  subject  to  the  provisions  of  her  will  and 
codicils,  there  can  be  no  doubt.  The  property  in  question,  to- 
gether with  her  other  property,  was  required  by  her  will  to  be 
first  devoted  to  the  payment  of  her  debts  and  general  legacies. 
Hence  no  part  of  it  could  be  claimed  by  the  appellant  until  such 
debts  and  legacies  were  paid,  and  the  estate  of  Sarah  was  settled 
by  the  executor,  or  by  an  administrator  to  be  thereafter  appointed 
to  administer  upon  the  property  remaining  in  the  executor's  hands 
at  the  time  of  his  death. 

We  are  also  of  the  opinion  that,  even  if  the  proceeding  was 
properly  instituted  by  the  appellant,  and  the  title  to  the  residue 
of  the  estate  after  the  payment  of  the  debts  and  general  legacies 
vested  in  him,  still  that  the  proof  was  insufficient  to  show  that 
the  $6,500  remained  in  the  hands  of  John  N.  Marcellus  at  the 
time  of  his  death,  or  that  the  $1,000  mortgage  was  not  properly 
disposed  of  by  the  executor  in  contributing  to  John's  support, 
according  to  the  provisions  of  the  will  and  codicils.  The  proof 
merely  discloses  that  on  the  day  following  the  death  of  the  testa- 
trix the  money  in  question  and  the  mortgage  were  in  the  hands  of 
John  N.  Marcellus.  Letters  testamentary  were  not  issued  to  the 
executor  until  more  than  ten  days  later,  and  until  then  he  was  not 
entitled  to  the  possession  of  the  property,  nor  would  he  have  been 
justified  in  interfering  with  it  further  than  was  necessary  for  its 
preservation  or  safe-keeping.  (Code  Civ.  Proc.,  §  2613.)  There- 
fore if  it  was  safe  in  the  hands  of  John  N.  Marcellus,  the  exec- 
utor properly  permitted  it  to  remain  there  until  letters  were  issued. 
When  they  were  issued,  it  then  became  his  duty  to  take  possession 
of  the  property  and  administer  it  according  to  the  provisions  of 
his  testatrix's  will.  In  the  absence  of  proof  to  the  contrary,  it  is 
to  be  presumed  he  discharged  that  duty.  The  general  presump- 
tion is  that  no  official  or  person  acting  under  an  oath  of  office 
will  do  anything  contrary  to  his  official  duty,  or  omit  anything 
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which  his  official  duty  requires  to  be  done.  (Mandeville  v.  Rey- 
nolds, 68  N.  Y.  528,  534;  Hartwell  v.  Root,  19  Johns.  345.)  The 
same  presumption  obtains  as  to  a  servant's  having  discharged  the 
duty  imposed  upon  him.  {Turner  v.  Kouwenhoven,  100  N.  Y. 
115,  2  N.  E.  637.)  That  presumption  was  strengthened  by  the 
fact  that  the  mortgage  was  in  the  possession  of  the  executor  and 
transferred  by  him,  as  there  is  no  reason  to  suppose  that  he  would 
have  taken  possession  of  the  mortgage  and  not  taken  the  money 
at  the  same  time.  There  is  certainly  no  proof  in  the  record  to 
show  that  the  executor  did  not  take  possession  of  the  money  as 
well  as  the  mortgage,  or  that  the  former  was  not  in  his  posses- 
sion at  the  time  of  his  death,  nor  was  there  evidence  sufficient  to 
justify  the  surrogate  in  holding  that  the  mortgage  was  not  prop- 
erly transferred  to  John  N.  Marcellus  by  the  executor.  Without 
further  discussion  of  the  questions  argued  upon  this  appeal  and 
presented  by  the  briefs  of  the  respective  counsel,  we  think  it  is 
apparent  that  the  evidence  before  the  surrogate  was  insufficient 
to  justify  him  in  holding  otherwise  than  that  the  claim  of  the 
appellant  should  be  rejected.  The  judgment  should  be  affirmed, 
with  costs. 

Parker,  C.  J.,  and  Gray,  Bartlett,    Vann,    Cullen,    and 
Werner,  J  J.,  concur.  • 

Judgment  affirmed. 


Mitchell  vs.  Mitchell  et  al. 

[Supreme  Court  of  Connecticut,   November   i,   1900;  73  Conn.   303,  47 

Atl.  325-] 

Wills  —  Devises  —  Trust  —  Devise    to    take    Effect    in 
•  Enjoyment   in    Future  —  Devise   to   Class  —  Death    of 
Devisee  —  Effect. 

I.  Where  a  testator  creates  a  trust  in  his  property,  t<^  be  terminated  at 
a  fixed  time,  when  it  is  to  be  equally  divided  between  a  father  and 
his  children,  and  the  father  dies  after  the  testator's  death,  but  before 
the  trust  is  terminated,  his  share  therein  does  not  become  intestate 
property,  since  the  devisee  became  vested  at  the  death  of  the  testator. 
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2.  A  will  created  a  trust  in  testator's  property,  which  was  to  teminilie 

at  a  certain  time,  and  the  property  was  then  to  be  equally  divided 
between  N.  and  his  children,  and  if  one  or  more  of  such  childreti 
should  have  died,  leaving  issue,  the  latter  should  receive  the  portion 
which  their  parents  would  have  been  entitled  to.  A  child  was  bom 
to  N.  after  the  death  of  testator,  bnt  before  the  trust  was  terminated. 
Heid,  that  such  child  was  entitled  to  a  share  in  such  property,  since, 
although  the  devise  vested  in  the  class  at  the  death  of  testator,  it 
was  to  be  divided  among  the  members  of  the  class  in  existence  at 
the  time  when  it  was  to  go  into  effect  in  enjoyment 

3.  Where  a  testator  creates  a  trust  in  his  property,  to  be  terminated  at  a 

fixed  time,  when  it  is  to  be  divided  equally  between  a  father  and  his 
children,  and  the  father  dies  after  the  testator's  death,  but  before 
the  trust  is  terminated,  his  share  therein  passes  to  his  estate,  and  not 
to  the  other  persons  of  the  class,  since  they  hold  the  devise  in  com^ 
mon,  and  not  jointly. 

4.  Where  a  testator  creates  a  trust  in  his  property,  to  be  terminated  at 

a  fixed  time,  when  it  is  to  be  equally  divided  between  a  father  and 
his  children,  and  the  father  dies  after  the  testator's  death,  bttt  before 
the  trust  is  terminated,  his  wife  acquires  no  statutory  interest  in  tlie 
devise,  ahhough  she  is  entitled  to  a  statutory  interest  in  her  bus** 
band's  estate,  which  will  include  his  share  of  the  devise. 

Case  reserved  from  Superior  Court,  Litchfield  county;  Wil- 
liam T.  Elmer,  Judge. 

Suit  by  David  M.  Mitchell,  executor,  against  Mary  E.  Mitchell 
and  others,  for  construction  of  a  will.  Will  construed  on  ques- 
tions reserved  from  the  trial  court. 

James  Huntington  and  Arthur  D,  Warner,  for  executor. 

Hugh  M.  Alcorn,  for  Mary  E.  and  Benjamin  Ward  MitchelL 

Robert  E.  De  Forest,  for  David  M.  Mitchell  and  others. 

George  D,  Watrous  and  Harry  G.  Day,  for  Helen  W.  Brooks. 

Andrews,  C.  J. —  The  complaint  in  this  case  asks  the  advice 
of  the  Superior  Court  as  to  the  distribution  of  the  estate  of  Elizur 
Mitchell,  pursuant  to  his  will,  to  the  several  persons  claiming 
thereunder.    The  questions  are  reserved  for  this  court.    The  will 
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was  made  and  duly  executed  on  the  3d  day  of  August,  1885. 
There  was  a  codicil  dated  the  19th  day  of  May,  1886.  The 
testator  died  on  the  21st  day  of  May,  1886.  Thereafter,  on  the 
22d  day  of  June,  1886,  the  will  and  codicil  were  proved  and  estab- 
lished in  the  proper  court  of  probate.  The  will  provided  in  the 
first  place  for  the  support  of  the  testator's  widow.  She  died  on 
the  nth  day  of  May,  1897.  The  will,  in  the  next  place,  provided 
that  the  entire  estate  should  be  held  in  trust  until  —  as  amended 
by  the  codicil  —  the  ist  day  of  January,  1900,  and  directed  in 
what  way  the  income  of  the  estate  should  be  disposed  of.  As 
soon  after  the  closing  of  the  trust  as  was  practicable,  the  trustee, 
who  was  also  the  executor  of  the  will,  settled  his  account  as 
trustee  and  as  executor  with  said  court  of  probate,  and  the  same 
was  approved,  accepted,  and  ordered  to  be  recorded.  From  this 
settlement  no  appeal  has  been  taken.  The  court  found  that  there 
was  then  in  the  hands  of  the  executor  for  distribution  under  the 
provisions  of  the  will  the  sum  of  $375,761.29,  of  which  $8,880 
was  in  real  estate.  The  clauses  or  sections  of  said  will  which 
direct  the  distribution  of  the  testator's  estate  are  the  eighth,  ninth, 
and  tenth,  and  are  as  follows :  "  Eighth.  I  order,  direct,  and  de- 
clare that  the  said  trust  shall  terminate  and  come  to  an  end  on  the 
first  day  of  January,  A.  D.  1900,  and  the  principal  fund  of  the 
whole  of  said  trust  estate  shall  be  divided  up  and  distributed  as 
follows,  to  wit:  1st.  I  give,  devise,  and  bequeath  to  my  grand- 
daughter Helen  M.  Winchell  one  fifth  part  of  the  principal  of  my 
estate  after  the  closing  of  the  trust.  But  if  Helen  M.  Winchell 
shall  die  before  the  closing  of  the  trust,  and  the  distribution  of 
the  principal  of  my  estate,  without  issue  of  her  body,  said  portion 
that  Helen  M.  Winchell  would  be  entitled  to  if  living  I  order  and 
direct  shall  be  distributed  one  half  to  the  children  of  Lawrence 
Mitchell  equally,  and  the  remaining  half  to  the  children  of  D,  M. 
Mitchell  equally,  to  have  and  to  hold  unto  them  and  their  heirs 
forever.  Ninth.  I  g^ve,  devise,  and  bequeath  to  David  M.  Mitchell 
and  his  children  two-fifths  of  the  principal  of  all  my  estate,  in 
equal  portions,  after  the  closing  of  the  trust.  Tenth.  I  give,  de- 
vise, and  bequeath  to  Lawrence  Mitchell  and  his  children,  in 
equal  portions,  two-fifths  of  all  my  estate,  after  the  closing  of  the 
trust,  to  have  and  to  hold  unto  them  and  their  heirs  forever.    But 
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if  one  or  more  of  the  said  four  children  of  L*  Mitchell  shall  have 
died,  leaving  issue  of  his  or  her  body,  said  issue  shall  receive  the 
same  portion  that  his  or  her  parent  would  be  entitled  to  if  living/' 
No  question  arises  under  the  eighth  section  of  the  will.    Heleri 
M.  Winchell  (now  Helen  W.  Brooks)  is  living,  and  is  entitled 
under  that  section  to  have  one-fifth  of  the  said  principal  fund 
distributed  to  her.     Nor  is  there  any  question  under  the  ninth 
section.    David  M.  Mitchell  and  his  children  are  entitled  to  have 
two-fifths  of  the  said  principal  fund  distributed  to  them  in  equal 
portions.    Whatever  of  uncertainty  there  is  arises  under  the  tenth 
section.    At  the  time  the  testator  died,  Lawrence  Mitchell  was  the 
father   of   four  children,   viz. :    Frank    H.    Mitchell,    Nellie   E. 
Mitchell,  Jesse  P.   Mitchell,  and  Vivian  E.   Mitchell.     One  of 
these  children  has  since,  on  the  13th  day  of  June,  1892,  died,  her- 
self leaving  children.    At  that  time  the  said  Lawrence  Mitchell 
was  living  unmarried.     He  had  been  divorced  from  the  mother 
of  his  children.     Subsequently,  on  the  3d  day  of  July,  1895,  he 
married  Mary  E.  Mitchell,  and  by  said  marriage  had  a  son, 
Benjamin  Ward  Mitchell,  bom  on  the  25th  day  of  March,  1897. 
The  questions  upon  which  the  advice  of  this  court  is  asked,  are 
these:     (i)  Whether  at  the  end  of  the  trust,  in  1900,  the  four 
children  of  Lawrence  Mitchell  named  in  the  sixth  section  of  the 
said  will  (they  being  all  his  children  at  the  death  of  the  testator) 
take  the  whole  of  the  two-fifths  of  said  estate  devised  to  said 
Lawrence  Mitchell  and  his  children  in  equal  portions  by  the  tenth 
section  of  the  will.     (2)  Whether  Benjamin  Ward  Mitchell,  son 
of  Lawrence   Mitchell,   deceased,  born  after  the  death   of  the 
testator,  takes  any  part  of  the  two-fifths  of  all  the  estate  devised 
and  bequeathed  "  to  Lawrence  Mitchell  and  his  children,  in  equal 
portions,''  after  the  closing  of  the  trust.     (3)  Whether  by  said 
tenth  section  of  said  will  the  defendant  Mary  E.  Mitchell,  the 
widow  of  said  Lawrence  Mitchell,  deceased,  has  any  statutory  in- 
terest in  said  two-fifths  of  said  estate.     (4)  Whether  the  two- 
fifths  of  said  estate  "  devised  and  bequeathed  to  Lawrence  Mitchell 
and  his  children  "  vested  in  them  as  a  class  at  the  death  of  the 
testator,  or  at  the  close  of  the  trust,  in  1900.     (5)  Whether  by 
the  death  of  Lawrence  Mitchell  before  the  closing  of  the  trust,  in 
1900,  the  portion  of  the  two-fifths  bequeathed  to  him  has  become 
intestate  estate. 


MITCHELL  V.  MITCHELL  ET  AL.  227 

It  is  entirely  plain  that  no  part  of  the  estate  of  Elizur  Mitchell 
is  intestate.  The  one-fifth  devised  to  Helen  M.  Winchell  and  the 
two-fifths  devised  to  David  M.  Mitchell  and  his  children  cer- 
tainly are  not  intestate.  And  we  think  the  two-fifths  devised  and 
bequeathed  to  Lawrence  Mitchell  and  his  children  in  equal  por- 
tions is  not  intestate.  It  vested  in  them  at  the  death  of  the 
testator.  Legacies  and  devises  vest  at  the  time  the  will  becomes 
operative,  unless  there  is  a  clear  intent  to  the  contrary.  In  this 
will  no  such  contrary  intent  appears.  (Johnes  v.  Beers,  57  Conn. 
295,  18  Atl.  100;  Marcy  v.  Mdrcy,  32  Conn.  308;  Corley  v.  Mc- 
Elmeel,  149  N.  Y.  228,  43  N.  E.  628.)  The  words  in  this  part  of 
the  will,  "  Lawrence  Mitchell  and  his  children,"  standing  alone, 
must  be  taken  to  mean  Lawrence  Mitchell  and  all  his  children. 
They  can  have  no  other  meaning.  It  is  a  devise  to  a  class.  A 
class  is  a  number  of  persons  or  things  ranked  together  for  some 
common  purpose.  (Bouv.  Law  Diet.)  And,  when  a  legacy  is 
to  a  class,  all  those  will  take  who  are  embraced  in  the  class  at  the 
time  the  legacy  takes  effect  in  point  of  enjoyment.  {Jones'  Ap- 
peal^ 48  Conn.  60;  Belfield  v.  Booth,  63  id.  304,  27  Atl.  585.) 
Benjamin  Ward  Mitchell  is  one  of  the  class  to  which  this  devise 
is  made.  (Rockwell  v.  Bradshaw,  67  Conn.  8,  34  Atl.  758.)  The 
class  consisted  of  Lawrence  Mitchell  and  all  his  children. 
(Kingsbury  v.  Walter  [1899],  2  Ch.  314.)  While  in  some  cases 
tlie  members  of  a  class  take  as  joint  tenants,  they  do  not  so  take 
when  the  intent  is  otherwise.  (Bolles  v.  Smith,  39  Conn.  217; 
Morris  v.  Bolles,  65  id.  53,  31  Atl.  538;  Rockwell  v.  Bradshaw, 
supra,)  In  this  will  the  clear  intent  is  that  they  take  as  tenants 
ill  common.  The  provision  in  the  second  part  of  the  tenth  sec- 
tion of  the  will  that  if  one  or  more  of  the  then  living  children  of 
Lawrence  Mitchell  shall  have  died,  leaving  issue  of  his  or  her 
body,  said  issue  shall  receive  the  same  portion  that  his  or  her 
p>arent  would  be  entitled  to  if  living,  indicates  clearly  that  the 
members  of  this  class  are  to  take  as  tenants  in  common.  At  the 
time  this  will  was  made  the  testator  was  well  advanced  in  years. 
He  had  children  and  grandchildren,  and  the  grandchildren  had 
come  to  the  years  of  maturity.  He  knew  that  his  son  Lawrence 
was  then  unmarried.  He  had  postponed  the  distribution  of  his 
estate  until  the  year  1900.  He  foresaw  the  possibility  that  Law- 
rence might  again  marry  and  have  other  children,  just  as  he  fore- 
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saw  that  the  living  children  of  Lawrence  might  die,  leaving  issue 
of  their  own.  The  language  of  the  first  part  of  the  tenth  section 
of  the  will  sufficiently  provided  for  after-bom  children,  if  there 
should  be  any.  It  was  not  probable  that  such  children  would 
have  children  before  the  ending  of  the  trust,  so  he  further  pro- 
vided for  the  issue  of  the  then  living  children  —  that  they  should 
receive  the  portion  that  their  parent  would  have  had.  This  pro- 
vision of  the  will  shows  plainly  that  the  testator  intended  the 
members  of  this  class  to  take  as  tenants  in  common.  The  word 
"  issue,"  as  used  in  the  tenth  section  of  the  will,  means  "  chil- 
dren." It  includes  only  such  issue  as  can  take  from  a  parent; 
1.  e.,  children.  The  members  of  this  class  being  tenants  in  com- 
mon, t{ie  share  of  Lawrence  did  not  pass  to  the  other  members  of 
the  class,  but  belongs  to  his  estate.  The  said  two-fifths  devised 
and  bequeathed  to  Lawrence  Mitchell  and  his  children  equally 
should  be  distributed  into  six  equal  parts,  and  set  one  part  to  the 
estate  of  Lawrence  Mitchell,  deceased,  one  part  to  the  children 
of  Nellie  E.  Mitchell  Parsons,  deceased,  one  part  to  Frank  H. 
^litchell,  one  part  to  Vivian  E.  Mitchell,  and  one  part  to  Benjamin 
Ward  Mitchell.  The  widow  of  Lawrence  Mitchell  has  no  statu- 
tory interest  in  any  part  of  the  estate  of  the  testator.  After  the 
distribution  is  made,  and  the  one-sixth  of  the  two-fifths  is  set  to 
the  estate  of  Lawrence  Mitchell,  it  will  be  the  intestate  estate  of 
Lawrence  Mitchell.  She  will  be  entitled  to  a  statutorv  share  in 
that.  She  will  take  that  as  an  interest  in  the  estate  of  Lawrence 
Mitchell,  her  deceased  husband,  and  not  as  any  part  of  the  estate 
of  Elizur  Mitchell.  We  supiK)se  the  estate  of  Lawrence  Mitchell 
will  have  to  be  settled  as  an  intestate  one. 

Perhaps  what  we  have  already  said  is  sufficient.  But,  to  avoid 
any  possible  misconception,  we  answer  the  questions.  To  the  first 
question,  we  answer:  No.  To  the  second  question:  Yes;  as 
already  explained.  To  the  third  question:  No.  To  the  fourth 
question:  At  the  death  of  the  testator.  To  the  fifth  question: 
No ;  it  does  not.  The  Superior  Court  is  advised  to  pass  a  decree 
in  accordance  with  this  opinion. 

The  other  judges  concurred. 
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Wilson  vs.  Hays'  Executor. 

[Court  of  Appeals  of  Kentucky,  November  i,.  1900;    58  S.  W.  773.] 

Wills  —  Failure  to  Mention  Codicil  in  Verdict  —  Harm- 
less Error  —  Testimony  in  Rebuttal  —  Testamentary. 
Capacity  —  Construction  of  Will  —  Failure  of  Testator 
to  Dispose  of  Entire  Estatr 

I.  Where  a  will  and  two  codicils  were  written  on  the  same  paper,  it  was 
not  necessary  to  mention  the  codicils  separately  in  a  verdict  sustain- 
ing the  will. 

a.  Rejection  of  testimony,  which  was  merely  cumulative  and  not  of  such 
character  as  would  probably  have  changed  the  result  of  the  trial,  was 
harmless  error. 

3.  Under  Civil  Code  Prac,  f  606,  subs.  8,  as  amended  by  Act  February, 

1898,  providing  that  **  a  party  may  be  examined  as  if  under  cross- 
examination  at  the  instance  of  the  adverse  party,  either  orally  or  by 
deposition,  as  any  other  witness;  but  the  party  calling  for  such 
examination  shall  not  be  concluded  thereby,  but  may  rebut  it  by 
counter  testimony,'* —  it  was  not  an  abuse  of  discretion  to  refuse 
to  permit  the  contestant  of  a  will  to  testify  in  rebuttal  as  to  admis- 
sions of  the  propounder,  who  was  not  introduced  as  a  witness  for 
himself,  as  she  might  have  called  him,  and  subjected  him  to  cross- 
examination  on  the  subject,  and  then  have  contradicted  him. 

4.  In  a  will  contest,  the  court  properly  instructed  the  jury  that  **  sound- 

ness of  mind  in  making  a  will  is  for  the  testator  to  have  such  mental 
capacity  as  to  enable  him  to  know  the  objects  of  his  bounty,  the 
character  and  value  of  his  estate,  and  to  make  a  rational  survey  of 
his  estate,  and  dispose  of  it  according  to  a  fixed  purpose  of  his 
own;  "  it  never  being  proper  to  submit  to  the  jury  the  question  of 
rational  distribution  of  the  testator's  estate. 

5.  Under  a  devise  of  real  estate  to  testator's  widow  for  life,  and  at  her 

death  to  testator's  daughter,  but,  in  the  event  the  daughter  should 
die  without  issue  living,  then  to  her  heirs-at-law,  the  daughter,  if 
living  at  the  death  of  the  widow,  will  take  the  land  in  fee. 

6.  The  fact  that  testator  left  a  considerable  part  of  his  estate  undevised 

did  not  furnish  ground  for  rejecting  his  will,  as  he  probably  intended 
that  his  debts  should  be  paid  out  of  that  part  of  his  estate. 

Appeal  from  Circuit  Court,  Bullitt  county. 
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To  be  officially  reported." 
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Application  for  probate  of  the  will  of  W.  H.  Hays,  deceased, 
to  which  Kate  Wilson  filed  exceptions.  Judgment  for  proponent, 
and  contestant  appeals. 

Affirmed. 

IV.  S,  Pryor,  Bennett  H,  Young,  Wallace  &  Harris,  and  Chas. 
Carroll,  for  appellant. 

James  C,  Poston  and  Fairleigh,  Straus  &  Eagles,  for  appellee. 

White,  J. —  This  is  a  contest  over  the  probation  of  the  will  of 
W.  H.  Hays,  who  died  in  Bullitt  county  in  June,  1897.  The  in- 
strument is  dated  in  September,  1896,  and  contains  two  codicils, 
the  last  one  dated  in  March,  1897.  By  the  judgment  of  the 
County  Court  the  will  was  ordered  to  probate.  On  appeal  to 
the  Circuit  Court  the  jury  returned  a  verdict  for  the  paper  as 
the  will  of  W.  H.  Hays,  deceased.  The  verdict  reads :  "  We  of 
the  jury  find  the  paper  marked  *  A '  to  be  the  last  will  and  testa- 
ment of  W.  H.  Hays,  deceased."  From  that  judgment  of  the 
Circuit  Court  probating  the  will  this  appeal  is  prosecuted. 

Appellant  insists  as  grounds  for  reversal  (i)  that  the  verdict 
is  not  supported  by  the  evidence;  (2)  that  it  is  not  responsive, 
does  not  refer  to  the  codicils  at  all,  or  find  one  way  or  the  other 
respecting  codicils ;  (3)  errors  of  the  court  in  refusing  to  permit 
appellant  to  introduce  certain  testimony  which  was  offered ;  (4) 
error  in  the  instruction  given. 

As  to  the  first  objection,  that  the  verdict  is  not  sustained  by 
the  evidence,  we  are  of  opinion  that  this  assignment  of  error  is 
not  well  taken.  There  is  considerable  testimony  on  both  sides 
of  the  question.  We  are  not  prepared  to  say  that  the  verdict  is 
flagrantly  against  the  evidence,  and  unless  we  could  so  say  the 
universal  rule  of  this  court  is  not  to  disturb  the  verdict.  The 
proof  shows  that  decedent,  at  his  death,  was  upward  of  eighty 
years  old,  and  that  in  December,  1895,  he  had  a  stroke  of 
paralysis,  which  was  followed  in  May,  1896,  by  a  second  stroke; 
yet  it  is  shown  that  after  this  second  attack  he  improved,  and  was 
able  to  go  to  Louisville,  and  took  a  great  interest  in  the  national 
political  campaign  of  that  year.  Indeed,  it  is  insisted  by  one 
witness,  a  physician,  that  because  this  old  gentleman,  who  had 
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always  been  a  Democrat,  espoused  the  cause  of  its  regular  party 
nominee,  and  advocated  the  principles  of  the  party  platform  of 
that  year  ("  free  silver  "),  it  was  evidence  of  his  unbalanced  men-' 
tal  condition.  This  is  given  as  an  example  of  the  testimony  to 
show  that  the  question  of  testator's  mental  condition  was  fully 
and  exhaustively  investigated  by  both  sides.  The  testator's  every 
act  seems  to  have  been  proven  before  the  jury,  and  with  this 
evidence  before  them,  we  do  not  feel  authorized  to  say  their  ver- 
dict was  against  the  evidence. 

The  will  and  two  codicils  were  written  on  the  same  paper.  It 
seems  tha/t  the  verdict  finding  that  the  paper  is  the  last  will  and 
testament  of  W.  H.  Hays  is  sufficiently  responsive.  The  codicils 
were  proven  just  as  the  body  of  the  will  was  proven,  and,  being 
all  on  one  paper,  there  was  no  necessity  of  separate  verdicts  as 
to  the  codicils  or  a  separate  mentioning  of  the  codicils  in  the 
verdict.    They  are  a  part  of  the  will. 

.  The  court  refused  to  permit  a  witness  for  appellant  to  state 
that,  on  an  occasion  prior  to  the  second  stroke  of  paralysis  of 
W.  H.  Hays,  the  witness  heard  Mrs.  Harriet  P.  Hays,  wife  of 
W.  H.  Hays,  and  a  beneficiary  under  the  will,  say  that  the  mind 
of  her  husband  was  not  what  it  had  been,  and  related  an  incident 
to  fortify  the  statement.  We  are  of  opinion  that  the  refusal  of 
this  evidence  is  not  such  error  as  will  justify  a  reversal.  It  is 
cumulative  merely,  and  is  not  of  such  character  as  would  neces- 
sarily or  probably  have  changed  the  result  of  the  trial.  It  was  a 
statement  of  the  wife,  made  some  months  before  the  will  was 
written,  and,  if  taken  to  be  literally  true,  would  not  mean  he 
was  incompetent  to  make  a  will.  The  mind  of  the  testator  at 
eighty-four  evidently  was  not  what  it  once  was,  yet  it  may  have 
been  sufficient  to  enable  him  to  make  a  valid  and  legal  will,  dis- 
posing of  his  estate  rationally  and  according  to  a  fixed  purpose 
of  his  own. 

It  is  also  insisted  that  appellant  should  have  been  permitted  to 
state,  when  called  in  rebuttal,  that  her  brother,  a  devisee  under 
the  will,  had  stated  that  his  father,  testator,  was  incompetent  to 
make  a  will.  Coming,  as  it  did,  in  rebuttal,  the  admissibility  of 
this  evidence  was  in  the  discretion  of  the  court,  and  we  cannot 
say  there  was  an  abuse  of  discretion.  It  may  be,  as  counsel  con- 
tends, that  they  were  expecting  the  brother  to  be  introduced  as 
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a  witness,  when  they  would  cross-examine  him  on  that  point,  and 
contradict  him  if  he  denied  it,  but  that  is  not  sufficient  excuse. 
By  subsection  8  of  section  606  of  the  Civil  Code  of  Practice,  as 
amended  by  the  Act  of  February,  1898  (with  an  emergency),  it 
is  provided :  "  A  party  may  be  examined  as  if  under  cross- 
examination  at  the  instance  of  the  adverse  party,  either  orally  or 
by  deposition,  as  any  other  witness ;  but  the  party  calling  for 
such  examination  shall  not  be  concluded  thereby,  but  may  rebut 
it  by  counter  testimony."  Under  this  section  appellant  need  not 
have  waited  for  the  brother  to  have  been  called  as  a  witness,  but 
may  have  called  him,  and  subjected  him  to  cross-examination 
on  that  subject,  and  then,  if  desired,  contradict  him.  With  this 
privilege  open  to  appellant,  it  was  not  an  abuse  of  discretion  to 
refuse  to  permit  her,  on  rebuttal,  to  give  testimony  that  she 
might  have  testified  in  chief,  or  have  rendered  it  competent  in 
rebuttal  by  introducing  the  brother,  who  was  a  propounder  of 
the  will,  and  a  party  to  the  action. 

The  court  gave  to  the  jury  instruction  No.  3,  as  follows :  "  Ac- 
cording to  law,  soundness  of  mind  in  making  a  will  is  for  the 
testator  to  have  such  mental  capacity  as  to  enable  him  to  know 
the  objects  of  his  bounty,  the  character  and  value  of  his  estate, 
and  to  make  a  rational  survey  of  his  estate,  and  dispose  of  it  ac* 
cording  to  a  fixed  purpose  of  his  own."  It  is  insisted  that  this 
was  error,  because  the  jury  were  not  permitted  or  directed  to 
pass  on  the  question  as  to  whether  the  disposition  made  by  the 
testator  was  rational,  according  to  a  fixed  purpose  of  his  own. 
This  identical  instruction  was  approved  in  the  case  of  King  v. 
King  ([Ky.]  42  S.  W.  347),  and  it  meets  our  approval  now. 
The  instruction  submits  to  the  jury  the  propositions:  Did  the 
testator  know  the  objects  of  his  bounty,  the  character  and  value 
of  his  whole  estate,  make  a  rational  survey  of  the  estate  as  a 
whole,  and  did  he  dispose  of  it  according  to  a  fixed  purpose  of 
his  own?  As  said  in  the  case  of  NewcomVs  Exr.  v.  Newcomb 
(96  Ky.  120,  27  S.  W.  997) :  "  The  manner  of  the  disposition 
was  not  to  be  regarded  as  rational,  according  to  the  opinion  of 
the  jury,  but  the  disposition  was  to  be  in  a  rational  manner,  ac- 
cording to  the  fixed  purpose  of  the  testator."  If  the  testator  is 
unable  to  carry  out  his  fixed  purpose,  or  to  express  it  rationally 
or  intelligibly,  the  will  will  fail,  because  no  court  can  make  a 


WILSON  V.  HAYS'  EXECUTOR.  233 

will.  If  the  testator  attempts  to  do  by  his  will  a  thing  prohibited 
by  law,  as,  for  example,  create  an  estate  tail,  his  effort  will  be 
futile,  and  the  verdict  of  a  jury  cannot  aid  him.  If  the  will  be 
unintelligible,  it  will  fail,  because  the  court  cannot  make  a  will. 
So  the  question  of  rational  disposition  of  the  estate  should  never 
be  submitted  to  the  jury. 

It  is  insisted  that  in  the  case  at  bar  the  testator  devised  to  his 
only  daughter,  appellant,  an  estate  charged  to  her  at  $7,000, 
when  in  fact  it  is  only  worth  about  $200.  The  clause  in  question 
is  as  follows :  "  I  give  and  devise  to  my  beloved  wife,  for  and 
during  her  natural  life,  the  house  and  improvements  on  which 
we  live,  including  all  that  part  of  the  home  place  south  of  line 
running  about  east  and  west  with  the  line  of  fence  on  the  south 
side  of  the  field  called  the  '  Blue-Grass  Field,'  and  one  hundred 
and  fifty  acres  called  the  *  Peach  Orchard  Tract,'  and  at  her 
death  to  my  daughter  Kate  Wilson,  but,  in  the  event  she  should 
die  without  having  lawful  issue  of  her  body  living,  then  said 
lands  shall 'descend  to  my  heirs-at-law.  Said  lands  shall  be 
charged  to  her  at  the  sum  of  seven  thousand  dollars."  It  is  in- 
sisted by  counsel  in  brief  that  under  this  clause  appellant,  Kate 
Wilson,  is  devised  an  estate,  by  reason  of  the  conditions  therein, 
of  only  $200  in  value,  while  it  is  to  be  charged  to  her  at  $7,000. 
We  do  not  so  construe  this  article.  It  provides  a  life  estate  to 
the  wife,  and,  if  Kate  Wilson  be  living  at  the  death  of  the  wife, 
she  gets  the  land  in  fee. .  The  land  goes  to  the  heirs-at-law  only 
in  the  event  that  Kate  Wilson  dies  before  the  wife,  and  leaves  no 
issue  of  her  body. 

It  is  insisted  that,  as  testator  left  considerable  estate  unde* 
vised,  this  is  another  reason  why  the  paper  should  not  be  pro- 
bated, or,  rather,  why  the  jury  should  have  found  against  the 
paper.  It  appears  that  testator  was  in  debt  some,  and  it  was 
his  intention,  no  doubt,  to  leave  some  property  undisposed  of 
to  pay  his  debts ;  and  then,  again,  by  valuing  the  estate  devised, 
he  seems  to  have  realized  there  would  or  might  be  a  surplus  after 
the  payment  of  his  debts,  and  out  of  this  surplus  his  children 
would,  if  possible,  be  made  equal  by  the  law.  We  are  of  ppinibn 
that  the  will  rationally  disposed  of  testator's  estate,  and  from 
the  evidence  the  jury  were  fully  authorized  to  find,  as  they  did, 
that  he  was  of  sound  mind,  and  that  the  paper  was  the  last  will 
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of  W.  H.  Hays,  deceased.    There  appearing  no  substantial  error 
to  the  prejudice  of  appellant,  the  judgment  is  affirmed. 

Hazelrigg,   C   J.,   and   Paynter,   Guffy,   Du   Relle,  and 
Burn  AM,  JJ.,  concur;  Hobson,  J.,  not  sitting. 


St.  James  Orphan  Asylum  et  al.  vs.  Shelby. 

tSupreme  Court  of  Nebraska,  November  21,  1900;  60  Nebr.  796,  84  N. 

W.  273] 

Appeal  —  Review  —  Will  —  Construction  —  Common  Law 
—  Charitable  Trusts  —  Cy  Pres  —  Enforcement  — 
Equity  Powers  —  Indefinite  Bequest  —  Trustees  — 
Powers  —  Designation  of  Charitable  Object. 

%,  Record  examined,  and  the  case  held  to  have  been  properly  brought 
to  this  court  for  consideration  upon  the  merits  involved  in  the 
controversy. 

2.  Provisions  of  the  will  in  controversy  examined,  and  held  to  disclose 

no  interest  in  the  devisee  therein  named,  save  that  of  trustee  for  the 
purpose  of  applying  the  property  devised  to  charitable  uses. 

3.  So  much  of  the  common  law  as  is  applicable,  and  not  inconsistent 

with  the  Federal  Constitution  or  the  laws  and  Constitution  of  this 
State,  is  by  statute  declared  to  be  a  part  of  the  law  here.  (Comp. 
Stat.  1899,  chap.  15.) 

4.  Under  our  system  of  equity  jurisprudence,  the  powers  exercised  are 

purely  judicial,  derived  solely  from  the  organic  law  and  the  statutes, 
including  the  common  law. 

5.  The  provisions  for  the  administration  of  charitable  trusts,  under  Stat. 

43  Eliz.,  held  not  to  be  in  force  in  this  State. 

6.  The  doctrine  of  administering  trusts  for  charitable  uses  cy  pres,  or 

under  the  prerogatives  of  the  king  as  parens  patriae,  by  his  sign- 
manual,  is  inapplicable,  and  has  no  part  or  place  in  the  administra- 
tion of  the  courts,  either  at  law  or  in  equity,  in  this  State. 

7.  Under  the  common  law  of  England,  held^  that  testamentary  trusts  for 

charitable  uses  were  administered  by  the  Courts  of  Chancery,  exer- 
cising their  inherent  judicial  powers  only,  anterior  to  and  inde- 
pendent of  Stat.  43  Eliz.;  such  trusts,  where  the  object  of  the  charity 
or  the  beneficiaries  of  the  will  were  general,  indefinite,  and  uncer- 
tain, being  executed  through  trustees  empowered  by  the  testator  to 
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designate  the  object  or  objects  or  select  the  beneficiaries  of  the 
charity  bestowed. 
S,  From  the  foregoing,  held,  that  the  doctrine  of  charitable  uses,  being 
administered  as  a  part  of  the  common-law  jurisdiction  of  the  Courts 
of  Chancery  of  England  exercising  judicial  powers  only,  has  been 
transplanted  in  this  State,  and  become  a  part  of  the  jurisprudence 
of  the  courts  possessing  common-law  equity  powers,  and  that,  in 
the  administration  and  enforcement  of  such  trusts,  the  courts  can 
exercise  only  judicial  powers,  and  not  those  of  the  extraordinary 
character  mentioned. 

9.  Courts  will  view  with  favor  donations  by  will  for  charitable  purposes, 

and  will  endeavor  to  carry  them  into  effect,  where  the  same  can  be 
done  consistently  with  the  rules  of  law. 

10.  Terms  of  the  will  under  consideration  construed  to  give  to  the  trustee 
power  to  apply  the  property,  and  the  proceeds  of  the  same,  and  the 
sale  thereof,  to  some  particular  and  definite  charity,  according  to  the 
judgment  of  the  trustee,  once  and  for  all,  after  which  the  trustee, 
and  his  duties  and  powers  in  the  premises,  cease  and  terminate,  the 
trust  having  been  fully  discharge^. 

11.  Where  power  is  conferred  upon  a  trustee  ample  to  relieve  a  bequest 
of  all  objections  arising  from  its  indefiniteness,  and  no  obstacle 
exists  to  the  exercise  of  that  power,  courts  will  not  interpose  to 
prevent  its  exercise,  when  the  trust  is  assailed  for  uncertainty. 
(Miller  v.  Teachout,  24  Ohio  St.  525) 

12.  In  a  devise  where  a  certain  and  ascertainable  trustee  or  trustees  are 
appointed,  with  full  power  to  select  the  beneficiaries  or  designate 
the  objects  of  the  charity,  and  devise  a  plan  for  the  application  of 
the  funds  bestowed,  the  court  will,  through  the  trustee,  execute  the 
charity.    (Grimes'  Exrs.  v.  Harmon,  35  Ind.  199,) 

13.  In  Sjuch  a  case,  the  exercise  of  the  discretion  or  power  vested  in  the 
trustee  will  be  deemed  to  be  an  expression  of  the  will  of  the  testator. 

14.  There  is  only  a  diflFerence  in  degree,  and  not  in  principle,  between 
a  bequest  for  charitable  purposes  to  the  poor  of  a  State,  or  to  chari- 
table institutions  of  two  States,  or  to  other  general  and  indefinite 
charities,  and  one  to  some  charity  entirely  unrestricted  and  undefined. 

15.  If  power  may  be  conferred  upon  a  trustee  to  designate  a  charitable 
object  for  the  testator's  bounty,  held,  that  unlimited  scope  may  be 
given  regarding  the  object  of  charity,  the  only  limitation  being  that 
the  object  must  be  a  charitable  one,  according  to  the  intention  of 
the  testator. 

16.  The  provisions  of  a  will,  like  all  other  contracts,  must  be  construed 

with  a  view  of  carrying  out  the  intention  of  a  testator,  and  unless. 
there  is  something  in  it  contrary  to  the  law  of  the  State,  or  in  con- 
travention of  public  policy,  it  will  not  be  declared  invalid. 

17.  Where  the  object  of  a  testamentary  trust  is  clearly  charitable,  and  a 
trustee  is  named,  who  is  empowered  to  select  for  the  testator,  and 
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as  an  expression  of  his  will,  a  charity  upon  which  the  property  is  to 
be  bestowed,  and  the  trustee  has  accepted,  or  is  ready  to  accept,  the 
trust,  and  is  willing  to  carry  out  its  provisions,  such  bequest,  though 
entirely  general  and  uncertain  in  its  objects,  will  not  be  declared 
invalid  because  of  the  general  nature  of  the  object  or  objects  of  the 
charity. 
(Syllabus  by  the  court.) 

Error  to  District  Court,  Douglas  county;  Fawcett,  Judge. 

Action  by  Mary  B.  Shelby  against  the  St.  James  Orphan  Asy* 
lum  and  others  to  contest  the  probate  of  the  will  of  Joseph 
Creighton.  From  an  order  refusing  probate  of  the  same,  the 
St.  James  Orphan  Asylum  and  others  bring  error. 

Reversed, 

/.  C  Cowin  and  C  /.  Smyth,  for  plaintiffs  in  error. 
G.  W,  &  W,  G.  Doane,  for  defendant  in  error. 

HoLCOMB,  J. —  In  the  will  of  Joseph  Creighton,  deceased, 
among  other  provisions  appears  the  following :  "  Item.  I  hereby 
give  and  bequeath  to  the  Rt.  Reverend  James  O'Conner,  bishop 
of  Omaha,  if  he  shall  survive  me,  the  following  lands,  situate  in 
the  county  of  Douglas,  in  said  state,  that  is  to  say :  [Description 
of  land  follows.]  If  the  said  Bishop  O'Conner  do  not  survive 
me,  then  my  will  is  that  the  said  land  shall  go  to  his  successor 
as  bishop  of  Omaha.  My  wish  and  direction  is  that  the  said 
Bishop  O'Conner,  if  he  shall  survive  me,  or  his  said  successor, 
as  bishop  of  Omaha,  apply  the  said  lands,  and  the  proceeds 
arising  from  the  same  and  the  sale  thereof,  to  some  charity,  ac- 
cording to  his  judgment ;  but  I  prefer  that  the  same  be  applied 
to  the  establishment  or  maintenance  of  an  orphanage." 

By  the  terms  of  the  will,  the  testator  sought  to  dispose  of  all 
his  property  by  three  separate  and  distinct  provisions.  By  the 
first,  certain  real  estate,  specifically  described,  was  devised  to  his 
grandchildren,  they  being  the  children  of  the  contestant,  who  is 
his  only  daughter  and  sole  heir-at-law;  by  the  second,  in  the 
manner  herein  quoted ;  and  by  the  third  he  bequeathed  all  the 
residue  and  remainder  of  his  property,  both  real  and  personal,  to 
his  said  daughter,  Mary  Bridget  Shelby,  in  trust  for  her  children^ 
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or  such  of  them  as  shall  be  living  at  her  death,  such  property 
being  charged  with  the  sum  of  $15  per  week  to  be  paid  by  his 
said  daughter  for  the  maintenance  and  support  of  Mary  Furlong, 
the  testator's  wife's  sister,  so  long  as  she  may  live.  The  said 
daughter  was  nominated  as  executrix  of  the  will.  When  it  was 
filed  for  probate  the  daughter  withdrew  as  executrix  and  con- 
tested the  admission  to  probate  and  allowance  of  the  will  upon 
different  grounds,  but  mainly  because  of  the  alleged  incapacity 
of  the  testator  to  make  a  valid  will,  the  exercise  of  undue  in- 
fluence, and  for  the  reason  the  provisions  quoted  are  void  for 
uncertainty  and  indefiniteness.  Upon  a  hearing  of  the  objections 
interposed  the  will  was  disallowed,  and  the  probating  thereof 
denied.  An  appeal  was  taken  to  the  District  Court,  where  a 
hearing  resulted  in  a  disagreement  of  the  jury  trying  the  issues 
of  fact.  The  other  provisions  of  the  will  having  been  amicably 
arranged  by  the  interested  parties,  a  motion  was  presented  to 
dismiss  the  appeal,  for  the  reason  that  the  provisions  heretofore 
quoted  rendered  the  will,  as  to  the  property  therein  mentioned, 
null  and  void  for  indefiniteness  and  uncertainty,  passing  nothing 
thereby  to  the  trustee  named.  The  motion  was  sustained,  and 
the  appeal  dismissed.  From  the  judgment  of  dismissal  the  case 
is  brought  here  for  review.  As  thus  presented,  the  sole  question 
involved  is  as  to  the  validity  of  the  provisions  of  the  will  with 
respect  to  the  disposition,  or  attempted  disposition,  of  a  portion 
of  the  property  of  the  testator  for  charitable  purposes. 

While  some  other  questions  are  briefly  argued  relative  to  the 
course  of  proceeding  taken  by  appellants  and  plaintiffs  in  error, 
we  found  no  reason  why  the  trustee  should  not  be  heard  in  this 
court.  His  case,  we  are  disposed  to  the  view,  is  properly  before 
us  for  consideration  upon  the  merits  of  the  controversy  with 
respect  to  that  part  of  the  instrument  by  which  the  testator 
sought  to  apply  a  part  of  his  property  to  objects  of  charity,  and 
this  without  necessarily  determining  the  status  in  this  proceed- 
ing of  the  St.  James  Orphan  Asylum,  which  it  is  claimed  has  been 
made  the  beneficiary  under  the  terms  of  the  will. 

The  first  and  last  of  the  three  provisions  heretofore  referred 
to  being  unobjectionable,  and  having  been  eliminated  from  con- 
troversy so  far  as  the  present  proceedings  are  concerned,  the 
litigation  has  resolved  itself  into  the  one  proposition,  as  to  the 
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force  and  effect  of  the  second  provision  of  the  will,  whereby  the 
testator  sought  to  apply  the  property  described  to  a  charitable 
object.  If  this  provision  fails,  the  property  passes  to  the  con- 
testant as  the  sole  heir-at-law  of  the  testator. 

We  are  indebted  to  counsel  on  both  sides  for  their  able  and 
learned  discussion  of  the  many  questions  involved,  and  the  in- 
telligent manner  in  which  the  subject  is  presented,  as  well  as  the 
exhaustive  research  of  authorities  evidenced  by  the  «iany  cita- 
tions in  the  several  briefs  now  before  us. 

While  the  plaintiff  in  error  argues  from  different  hypotheses 
as  to  the  validity  of  the  controverted  provisions  of  the  will,  we 
are  strongly  of  the  opinion  that  all  must  be  discarded  as  unwar- 
ranted by  the  positive  language  used,  and  therefore  untenable, 
save  the  fourth  and  last  one,  which  we  conceive  to  be  the  only 
position  which  has  real  and  substantial  merit  to  rest  upon.  The 
fourth  position  is  that,  if  a  trust  is  created  by  the  terms  of  the 
will,  it  is  for  charitable  uses,  and  the  fact  that  the  beneficiary  or 
beneficiaries  are  indefinite  and  uncertain  does  not  therefore  ren- 
der it  void  and  of  no  force  and  effect.  On  this  proposition  the 
contestant  takes  direct  issue,  and  therein  lies,  in  our  judgment,  a 
correct  solution  of  the  matter  in  litigation. 

The  question  is  one  which,  in  the  beginning,  we  are  constrained 
to  say,  is  surrounded  with  difficulties,  and  regarding  which  there 
is  much  diversity  of  opinion,  and  an  irreconcilable  conflict  in  the 
authorities  adverting  to  or  passing  upon  the  subject.  These  di- 
vergent views,  as  it  occurs  to  us,  are  occasioned  by  a  difference 
of  opinion  as  to  the  correct  doctrine  of  charitable  trusts  by  de- 
vise under  the  common  law,  and  controlled,  also,  to  some  extent, 
by  statutory  provisions  governing  the  subject.  By  statute,  so 
much  of  the  common  law  as  is  applicable,  and  not  inconsistent 
with  the  Federal  Constitution  or  the  laws  and  Constitution  of 
this  State,  is  declared  to  be  the  law  here. 

Hence  it  becomes  of  some  importance  to  ascertain  what,  if 
anv,  difference  exists  between  the  doctrine  of  charitable  trusts 
and  that  of  trusts  of  any  other  character  under  the  common  law. 
It  is  admitted  that  devises  for  charity,  where  the  beneficiaries 
were  general,  indefinite,  and  uncertain,  were  enforced  by  the 
English  Courts  of  Chancery;  but  it  is  insisted  that  the  power 
thus  exercised  was  not  by  virtue  of  the  common-law  jurisdiction 
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of  such  courts,  but  by  specially  conferred  authority  by  statute  43 
Eliz.,  the  power  and  prerogative  of  the  king  as  parens  pxitriae, 
by  his  sign-manual,  and  the  doctrine  of  cy  pres,  which  obtained 
in  that  country,  whereby,  if  a  testamentary  gift  to  charity  could 
not  be  applied  as  directed  by  the  testator,  it  would  be  applied 
as  nearly  as  possible  or  as  closely  to  the  presumed  general  in- 
tention of  the  donor  as  expressed  in  the  will. 

It  needs  no  argument  or  elaboration  to  reach  the  conclusion 
that,  under  our  system  of  equity  jurisprudence,  the  powers  exer- 
cised are  purely  judicial,  derived  solely  from  the  organic  law, 
and  the  statutes,  including  the  common  law,  and  that  statute 
43  Eliz.  mentioned,  the  doctrine  of  administering  trusts  cy 
pres,  or  under  the  prerogative  of  the  king  as  parens  patriae 
by  sign-manual,  have  no  part  or  place  in  the  administration  of 
the  courts,  either  at  law  or  in  equity,  in  this  State. 

While  the  earlier  opinions  of  the  courts  of  this  country,  fol- 
lowing Association  v.  Hart's  Exrs.  (4  Wheat,  i,  4  L.  ed.  499), 
held  to  the  doctrine  that  charitable  trusts  in  England  were  ad- 
ministered under  the  provisions  of  statute  43  Eliz.  and  the 
extraordinary  powers  above  referred  to,  in  the  later  and  more 
thoroughly  considered  case  of  Vidal  v.  Girard's  Exrs,  (2  How. 
126,  II  L.  ed.  205),  a  different  conclusion  was  arrived  at,  and 
in  that  opinion  it  was  announced  that  charitable  trusts  were  ad- 
ministered by  the  Courts  of  Chancery  of  England,  exercising 
their  inherent  judicial  powers  only,  anterior  to,  and  independent 
of,  statute  43  Eliz.,  upon  which  their  jurisdiction  to  administer 
such  trusts  was  in  former  opinions  held  to  rest.  In  the  Girard 
Will  Case,  in  which  the  beneficiaries  of  the  will  were  of  a  general, 
uncertain,  and  indefinite  class,  says  Mr.  Justice  Story,  who  wrote 
the  opinion :  "  In  the  next  place,  it  is  said  that  the  beneficiaries 
who  are  to  receive  the  benefit  of  the  charity  are  too  uncertain 
and  indefinite  to  allow  the  bequest  to  have  any  legal  effect,  and 
hence  the  donation  is  void,  and -the  property  results  to  the  heirs." 
After  discussing  a  number  of  cases  decided  by  the  Chancery 
Courts  of  England,  and  expressing  the  opinion  that  the  juris- 
diction under  which  the  court  acted  belonged  to  it  in  the  exer- 
cise of  its  judicial  powers,  independent  of  statute  43  Eliz.,  the 
author  further  says :  "  In  some  of  these  cases  the  charities  were 
not  only  of  an  uncertain  and  indefinite  nature,  but,  as  far  as  I 
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can  gather  from  the  imperfect  statement  in  the  printed  record, 
they  were  also  cases  where  there  were  no  trustees  appointed,  or 
the  trustees  were  not  competent  to  take."  (See  also  In  re  Hinck- 
ley's Estate,  58  Cal.  457,  and  Howe  v.  Wilson's  Exr,,  91  Mo. 
45»  3  S.  W.  390.) 

The  views  expressed  by  Judge  Story,  both  as  to  the  common- 
law  jurisdiction  of  Courts  of  Chancery,  and  the  validity  of  a  de- 
vise for  charity,  although  general  and  indefinite,  appear  to  be 
better  supported  by  authority,  and  sounder  in  principle,  and  to 
have  been  adopted  by  a  majority  of  the  courts  of  last  resort  of 
the  different  States  of  the  Union.  From  a  consideration  of  the 
foregoing,  we  are  disposed  to  the  view  that  the  doctrine  of  chari- 
table trusts  was  a  part  of  the  common-law  jurisdiction  of  the 
Courts  of  Chancery  of  England  exercising  judicial  powers  only, 
and  as  such  has  been  transplanted  in  the  courts  of  this  State 
possessing  common-law  equity  powers,  and  that  in  the  adminis- 
tration and  enforcement  of  charitable  trusts  of  the  character  un- 
der consideration  the  exercise  of  the  powers  of  the  courts  must 
be  solely  judicial,  and  none  other. 

The  provision  of  the  will  under  consideration  is  a  model  of 
clearness  and  conciseness  of  expression,  and  freedom  from  am- 
biguity or  uncertainty  in  the  meaning  of  the  language  used  to 
denote  the  testator's  will  and  intention.  It  is  clearly  and  defi- 
nitely expressed  that  it  is  the  will  of  the  testator  that  the  prop- 
erty described  should  descend  to  the  bishop  of  Omaha,  the  pro- 
ceeds of  the  same  and  the  sale  thereof  to  be  applied  to  some 
charity,  according  to  the  judgment  of  the  trustee,  with  an  expres- 
sion of  preference  that  the  devise  be  given  to  an  orphan  asylum. 
To  avoid  any  contingency,  it  is  provided  that  if  the  trustee  named 
shall  not  survive  the  testator,  then  the  property  shall  go  to  his 
successor  as  bishop  of  Omaha,  in  trust  for  the  same  purpose.  It 
is  but  a  natural  and  probable  inference  that  in  the  trustee  desig- 
nated, as  well  as  his  successor,  whoever  he  might  be  personally, 
the  testator  reposed  implicit  reliance  and  unreserved  confidence 
in  his  integrity  and  personal  character,  as  one  who,  by  reason 
of  his  chosen  work  in  life  and  piety,  was  peculiarly  fitted  and 
well  qualified  to  worthily  bestow  the  endowment  upon  some 
deserving  charity,  to  be  by  him  selected,  in  the  execution  of  the 
charitable  and  benevolent  intentions  of  the  testator. 
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It  is  entirely  certain  who  the  trustee  is,  and  that  the  bequest 
was  made  for  a  charitable  purpose.  While  a  preference  is  ex- 
pressed, the  objects  of  the  charity  from  which  the  selection  is 
to  be  made  are  of  the  most  general  character.  Is  the  devise  to 
fail  for  that  reason  alone?  Is  it  competent  for  a  testator  to 
devise  property  to  a  trustee  with  power  in  him  to  select  or  desig- 
nate the  object  or  objects  upon  which  the  charity  is  to  be  be- 
stowed? In  determining  the  question  of  the  validity  of  the 
bequest,  we  should  be  mindful  of  the  rule  that  courts  view  favor- 
ably donations  by  will  for  charitable  purposes,  and  will  endeavor 
to  carry  them  into  effect  where  the  same  can  be  done  consistently 
with  rules  of  law.  (Duggan  v.  Slocum  [C.  C],  83  Fed.  244; 
State  V.  Smith,  16  Lea,  664 ;  In  re  Hinckley's  Estate,  58  Cal.  457.) 

It  is  perhaps  well  to  note  here  that  in  the  bequest  under  con- 
sideration it  is  not  attempted  to  establish  a  perpetual  trust  fund, 
the  income  or  increase  of  which  is  to  be  devoted  to  objects  of 
•charity  general  in  their  nature,  from  which  a  selection  or  desig- 
nation is  to  be  made  by  the  trustees,  the  same  to  be  subject  to 
their  will  and  control,  with  power  to  change  according  to  their 
discretion  and  as  they  may  deem  desirable.  Whether  or  not  this 
may  be  done  it  is  unnecessary  here  to  determine.  By  the  terms 
of  the  will  in  controversy,  it  is  proposed,  through  the  power  of 
the  trustee  in  him  vested,  to  apply  the  property  and  the  proceeds 
of  the  same  and  the  sale  thereof  to  some  particular  and  definite 
charity,  according  to  the  judgment  of  the  trustee,  once  and  for 
all,  after  which  the  trustee,  and  his  duties  and  powers  in  the 
premises,  cease  and  terminate,  the  trust  having  been  fully  dis- 
charged. In  this  case  the  trustee  is  willing  to  and  has  accepted 
the  trust  and  has  sought  to  carry  out  the  will  of  the  testator  by 
-conveying  the  property  to  an  orphan  asylum,  in  conformity  with 
the  preference  expressed  by  the  testator. 

In  Miller  v.  Teachout  (24  Ohio  St.  525)  a  testator  had  devised 
the  residue  of  his  estate  to  an  executor  to  be  invested  for  the 
use  of  his  wife  during  her  lifetime,  and  at  her  death  the  property 
should  be  appropriated  by  the  executor  to  the  advancement  of 
the  Christian  religion  in  such  manner  as  in  his  judgment  would 
best  promote  the  object  named.  The  executor  accepted  the  trust. 
^*  Held,  that  the  testator  had  conferred  ample  power  upon  the 
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executor  to  relieve  the  bequest  of  all  objections  arising  from  its 
indefinite  character,  and  that  so  long  as  no  obstacle  exists  to  the 
exercise  of  the  power  at  the  proper  time  the  courts  of  this  State 
will  not,  in  advance  of  that  time,  interpose,  on  the  application  of 
the  heir,  to  prevent  its  exercise."  Says  Judge  Day  in  the  opin- 
ion :  "Although  the  power  of  the  courts  of  this  State  to  devise 
a  scheme  for  the  application  of  a  vague  charity  may  well  be  ques- 
tioned, it  does  not  follow  that  the  testator  cannot  create  an  agency 
to  do  it  for  him ;  but  it  may  be  regarded  as  settled  that  where  a 
testator,  creating  a  trust  to  a  charitable  use,  defines  the  intention 
of  the  trust,  and  invests  the  trustee  with  discretionary  power  over 
the  application  of  his  bounty  to  the  objects  or  for  the  purposes 
intended,  the  bequest  will  not  be  held  invalid  so  long  as  there  is 
no  obstacle  to  the  exercise  of  the  power  confided  to  the  trustee, 
for  the  exercise  of  the  power  may  relieve  the  bequest  of  all  objec- 
tions arising  out  of  its  vague  and  indefinite  character."  And 
after  citing  a  number  of  authorities  in  support  of  the  proposition, 
he  continues :  "  Nor  does  it  make  any  difference,  in  this  respect, 
whether  the  trust  be  of  a  mere  administrative  character  in  the 
hands  of  the  executor,  or  whether  it  be  confided  to  another.  In 
either  case,  the  will  of  the  testator  may  be  ascertained  and  made 
certain  by  those  to  whom  he  has  intrusted  discretion  and  power 
for  that  purpose,  and  their  acts  may  be  justly  regarded  as  the 
definite  expression  of  his  own  purpose."  Further  on,  after  dis- 
cussing the  power  of  the  executor  to  make  the  application  of  the 
bounty  of  the  testator  to  the  general  charitable  object  mentioned, 
he  says :  "  So  long,  then,  as  the  power  thus  conferred  exists, 
ready  to  be  exercised,  and  may  be  exercised  in  accordance  with 
the  will,  the  bequest  cannot  be  regarded  so  defective  as  to  be  in- 
capable of  execution." 

In  Grimes'  Exrs.  v.  Harmon  (35  Ind.  199),  cited  by  contestant 
in  support  of  the  contention  that  the  provisions  under  consider- 
ation are  void  for  indefiniteness  and  uncertainty,  it  is  declared 
in  one  paragraph  of  the  syllabus  that  in  a  case  where  a  charity 
does  not  fix  itself  upon  any  particular  object,  but  is  general  and 
indefinite,  and  "  certain  and  ascertainable  trustees  are  appointed, 
with  full  powers  to  select  the  beneficiaries  and  devise  a  scheme 
or  plan  of  application  of  the  funds  appropriated  to  the  charitable 
object,  the  court  will,  through  the  trustees,  execute  the  charity/* 
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Says  the  author  of  the  opinion,  Judge  Buskirk,  after  reviewing 
the  many  authorities  on  the  question :  "  We  claim  that  they 
establish  these  principles :  If  the  charity  does  not  fix  itself  upon 
any  particular  object,  but  is  general  and  indefinite,  such  as  the 
promotion  of  the  moral  and  intellectual  condition  of  a  race,  or  the 
relief  of  the  poor,  and  no  plan  or  scheme  is  prescribed,  and  no 
discretion  is  lodged  by  the  testator  in  certain  and  ascertainable 
individuals,  it  does  not  admit  of  judicial  administration.  In  such 
a  case  in  England  the  administration  of  the  charity  is  cast  upon 
the  king,  to  be  executed  cy  pres,  while  in  this  country  the  property 
devised  lapses  to  the  next  of  kin.  If,  however,  in  such  a  case, 
certain  and  ascertainable  trustees  are  appointed,  with  full  powers 
to  select  the  beneficiaries,  and  devise  a  scheme  or  plan  of  appli- 
cation of  the  funds  appropriated,  the  court  will,  through  the 
trustees,  execute  the  charity." 

In  Fontain  v.  Ravcnel  (17  How.  369,  15  L.  ed.  80),  the  residue 
of  an  estate,  left  in  trust  for  the  use  of  the  wife  of  the  testator 
during  her  lifetime,  was  to  be  disposed  of  for  such  charitable 
institutions  in  Pennsylvania  and  South  Carolina  as  the  executors 
might  deem  most  beneficial  to  mankind.  The  persons  named 
as  executors  died  during  the  lifetime  of  the  wife,  and  before  any 
appointment  of  the  charity  was  made  or  attempted.  It  was 
there  held  that  the  charity  could  not  be  carried  out,  because  the 
executors  were  vested  with  mere  powers  of  appointment,  and 
this  not  having  been  exercised,  the  trust  must  fail.  The  logic 
of  the  opinion,  as  well  as  its  direct  expression,  is  that  an  appoint- 
ment by  the  executors  at  the  proper  time,  under  the  powers 
vested,  had  they  lived,  would  have  rendered  the  trust  valid 
and  enforceable  in  the  courts  of  equity. 

In  Russel  v.  Allen  ( 107  U.  S.  163,  2  Sup.  Ct.  Rep.  327,  27  L. 
ed.  397),  a  more  recent  case  on  the  subject,  Mr.  Justice  Gray 
gives  expression  to  the  following  views :  "  They  may,  and 
indeed  must,  be  for  the  benefit  of  an  indefinite  number  of  per- 
sons; for,  if  all  the  beneficiaries  are  personally  designated,  the 
trust  lacks  the  essential  element  of  indefiniteness,  which  is  one 
of  the  characteristics  of  a  legal  charity.  If  the  founder  describes 
the  general  nature  of  the  charitable  trust,  he  may  leave  the  details 
of  the  administration  to  be  settled  by  trustees  under  the  super- 
intendence of  a  court  of  chancery." 
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In  Dye  v.  Beaver  Creek  Church  ([S.  C],  26  S.  E.  717),  de- 
cided in  1897,  the  court,  after  referring  to  the  many  conflicting 
authorities  on  the  subject,  deduces,  among  others,  the  follow- 
ing principle :  "  If  a  trustee  is  appointed  by  the  testator,  and  the 
will  shows  that  the  object  of  the  devise,  though  expressed  in 
general  terms,  is  for  a  charitable  use,  the  trust  will  be  declared 
valid.  In  such  a  case  the  duty  devolves  upon  the  trustee  of  de- 
vising a  scheme  for  carrying  the  trust  into  effect."  In  the  same 
opinion  it  is  said :  "  The  reason  a  trustee  is  allowed  to  enforce 
a  trust,  the  object  of  which  is  only  expressed  in  general  terms, 
is  that  in  exercising  his  discretion  he  carries  out  the  intention  of 
the  testator." 

In  re  Murphy's  Estate  ([Pa.  Sup.],  39  Atl.  70),  decided  in 
1898,  it  is  held :  "A  bequest  of  the  residue  of  an  estate  *  to  be 
divided  among  such  benevolent,  charitable,  and  religfious  institu- 
tions and  associations,  as  shall  be  selected  by  my  executors '  is 
not  void  for  uncertainty." 

Authorities  holding  generally  to  the  views  hereinbefore  indi- 
cated may  be  multiplied,  but  it  would  serve  no  useful  purpose, 
and  we  content  ourselves  with  referring  only  to  the  following  in 
harmony  with  those  already  quoted  from:  Duggan  v.  Slocutn 
(C.  C),  83  Fed.  244;  Hoeffer  v.  Clogan  (111.  Sup.),  49  N.  E.  527, 
40  L.  R.  A.  730;  Staines  v.  Burton  (Utah),  53  Pac.  1015;  People 
V.  Cogswell  (Cal.),  45  id.  270,  35  L.  R.  A.  269;  Phillips  v.  Har- 
row (Iowa),  61  N.  W.  434;  Fox  v.  Gibbs  (Me.),  29  Atl.  940; 
Powell  V.  Hatch  (Mo.  Sup.),  14  S.  W.  49;  Minot  v.  Baker 
(Mass.),  17  N.  E.  839;  Clay  pool  v.  Norcross  (N.  J.  Ch.),  9  Atl. 
112;  Dodge  V.  Williams  (Wis.),  50  N.  W.  1 103;  Darcy  v.  Kelley 
(Mass.),  26  N.  E.  mo;  Bedford  v.  Bedford's  Admr,  (Ky.),  35 
S.  W.  926;  Guilfoil  V.  Arthur  (111.  Sup.),  41  N.  E.  1009. 

Holding  to  the  doctrine  contrary  to  the  authorities  heretofore 
cited  may  be  mentioned  Tilden  v.  Green  (130  N.  Y.  29,  28  N.  E. 
880,  14  L.  R.  A.  33),  as  a  leading  authority.  In  that  case  it  is 
said :  "  The  law  is  settled  in  this  State  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust  " —  follow- 
ing Levy  V.  Lez^y  (33  N.  Y.  107),  wherein  it  is  said:  "  If  there 
is  a  single  postulate  of  the  common  law  established  by  an  un- 
broken line  of  decisions,  it  is  that  a  trust  without  a  certain  bene- 
ficiary who  can  claim  its  enforcement  is  void ; "  no  distinction 
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being  made  between  trusts  generally  and  a  trust  for  charitable 
purposes.  Says  Brown,  J.,  the  author  of  the  opinion  in  the 
Tilden  Case:  "  The  objection  is  not  obviated  by  the  existence  of 
a  power  in  the  trustees  to  select  a  beneficiary,  unless  the  class  of 
persons  in  whose  favor  the  power  may  be  exercised  has  been 
designated  by  the  testator  with  such  certainty  that  the  court  can 
ascertain  who  were  the  objects  of  the  power."  The  opinion  in 
this  case  was,  in  a  manner,  dependent  upon,  and  governed  by,  the 
statutes  of  that  State,  but  to  what  extent  we  have  deemed  it  un- 
profitable to  examine  into.  It  is  reasonably  clear  that  the  earlier 
decisions  of  the  courts  of  that  State  rested  upon  the  assumption 
that  the  doctrine  of  charitable  uses  was  no  part  of  the  common 
law  administered  by  the  Chancery  Courts  of  England,  but  received 
its  support  from  and  grew  out  of  statute  43  Eliz.,  and  that  this 
statute  was  not  applicable  or  in  force  in  the  State  of  New  York. 
The  opinions  of  the  courts  of  Virginia,  Maryland,  and  perhaps 
some  other  States  are  in  the  main  in  harmony  with  those  of  New 
York. 

An  examination  of  the  authorities  cited  by  counsel  for  con- 
testant holding  bequests  invalid  for  uncertainty  and  indefinite- 
ness  shows  that  the  decisions  in  many  of  them  rest  upon  facts 
peculiar  to  the  case  which  was  under  consideration,  such  as  a 
failure  to  nominate  trustees ;  to  provide  a  means  for  the  selection 
of  beneficiaries;  or  to  empower  trustees  or  executors  to  make 
selection;  or  the  devise  was  to  charity  generally,  without  desig- 
nating the  manner  in  which  the  charity  may  be  executed ;  while 
some  of  the  cases  refer  to  trusts  general  in  their  character,  as 
distinguished  from  a  charitable  trust. 

Another  class  of  cases  may  be  briefly  referred  to,  which,  in 
principle,  may  assist  in  arriving  at  a  correct  conclusion  in  the 
case  at  bar.  The  rule  as  to  executory  devises,  depending  for  their 
complete  execution  upon  the  happening  of  some  future  event  or 
selection,  has  invariably  received  judicial  sanction,  and  such  de- 
vises held  valid.  Thus,  a  bequest  may  be  made  to  a  corporation 
to  be  organized  after  the  death  of  the  testator,  as  was  the  case 
in  the  Tilden  Will  Case  (supra)  ;  for  a  site  for  the  erection  of  a 
hospital  for  foundlings,  to  be  built  by  a  corporation  to  be  estab- 
lished by  Congress  (Oidd  v.  Hospital,  95  U.  S.  303,  24  L.  ed. 
450) ;  for  the  incorporation  of  a  society  for  the  purpose  of  main- 
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taining  and  supporting  aged,  decrepit,  and  worn-out  sailors 
(Inglis  V.  Sfiug  Harbor,  3  Pet.  99,  7  L.  ed.  617) ;  "  for  the  pur- 
pose of  founding  an  institution  for  the  education  of  youth  in  St. 
Louis  county,  Mo."  (Russel  v.  Allen,  2  Sup.  Ct.  Rep.  327,  2j  L* 
ed.  397.)  In  all  of  these  cases  —  and  many  others  might  be  cited — 
the  bequest  was  held  to  be  valid,  and  treated  as  an  executory 
devise,  depending  upon  the  happening  of  some  future  event, 
which,  when  occurring,  would  vest  the  donation  as  contemplated 
by  the  testator. 

In  the  present  case  it  is  urged  that  while,  in  many  of  the  States, 
charitable  gifts  general  in  their  nature  have  been  held  valid,  there 
was  in  all  such  cases  a  limitation  as  to  the  locality  or  classes  from 
which  the  beneficiaries  were  to  be  chosen.  To  us,,  conceding  the 
proposition,  which  we  think  does  not  hold  good  in  many  cases, 
this  seems  to  be  only  a  difference  in  degree  and  not  in  principle. 
If  a  bequest  **  to  the  poor  of  California,"  or  "  the  children  of  the 
colored  race,"  or  "  the  charitable  institutions  of  Pennsylvania  and 
South  Carolina,"  "  to  the  Beaver  Creek  church  for  poor  children 
for  their  tuition,"  or  for  "  benevolent  and  charitable  purposes  to 
be  used  in  Cumberland  county,  Maine,"  is  valid,  and  capable  of 
being  administered  in  courts  of  equity,  we  are  unable  to  under- 
stand why  a  bequest  to  a  charity  unnamed,  to  be  selected  by  the 
trustee,  is  not  within  the  principle  enunciated  in  the  many  cases 
referred  to.  In  Powell  v.  Hatch  {supra)  a  bequest  "to  such 
charitable  purposes  as  my  said  trustee  may  deem  best "  was  held 
valid.  Says  Barclay,  J.,  in  speaking  of  the  case  then  at  bar  and 
another  case  decided  prior  thereto :  **  The  only  difference  of  any 
consequence  between  the  facts  presented  in  the  two  cases  is  that 
in  the  earlier  one  the  discretion  was  to  be  exercised  among  *  the 
charitable  institutions  in  St.  Louis,'  while  in  the  present  no  limi- 
tation with  respect  to  locality  appears.  We  do  not  regard  this 
difference  in  the  facts  as  affecting  in  any  wise  the  principles 
established  in  the  former  case."  If  restrictions  either  as  to  local- 
ity or  numbers  included  in  a  class  of  beneficiaries  are  necessary  to 
the  validity  of  a  charitable  bequest,  we  know  of  no  rule  by  which 
the  line  may  be  drawn.  If  power  may  be  conferred  upon  a  trus- 
tee to  designate  a  charitable  object  for  the  testator's  bounty,  we 
doubt  not  that  unlimited  scope  may  be  given,  the  only  limitation 
being  that  the  object  must  be  a  charitable  one,  according  to  the 
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intention  of  the  testator.  This  contract,  like  all  others,  must  be 
construed  with  a  view  of  carrying  out  the  intention  of  the  testa- 
tor, and  unless  there  is  something  in  it  contrary  to  the  laws  of  the 
State  or  in  contravention  of  public  policy,  no  reason  exists  for 
declaring  it  invalid.  The  object  of  the  trust  is  clearly  charitable, 
and  is  specified  as  such  in  so  many  words.  A  trustee  is  named, 
and  is  empowered  by  the  testator  to  select  for  him,  and  as  an 
expression  of  his  will,  a  charity  upon  which  the  property  in  con- 
troversy is  to  be  bestowed.  The  trustee  has  accepted  the  trust. 
He  is  willing  to  carry  out  its  provisions,  and  has  attempted  to  do 
so.  He  stands  ready  to  make  certain  the  very  matter  of  uncer- 
tainty upon  which  contestant  relies  for  a  judgment.  The  will  is 
for  an  object  which  has  always  been  looked  upon  with  favor  by 
the  courts.  It  is  one  of  the  most  worthy  of  all  bequests,  save 
perhaps  to  near  kindred,  having,  by  reason  of  their  kinship,  pe- 
culiar claims  to  the  consideration  of  a  testator  in  the  distribution 
of  his  property.  The  bequest  is  sanctioned  by  law,  and  contra- 
venes no  public  policy.  Its  invalidity  can  be  declared  only  by 
the  adoption  of  a  doctrine  at  variance  with  the  great  weight  of 
authority,  to  wit^  that  the  beneficiaries  shall  be  so  certain  that 
they  may  come  into  court  claiming  the  benefits  of  the  trust  and 
demand  its  execution.  We  do  not  think  this  doctrine  should  be 
adopted  in  this  State,  and  hence  hold  to  the  view  that  where  a 
bequest  for  a  charitable  purpose,  though  entirely  general  and  un- 
certain in  its  character,  is  made  to  a  trustee  who  is  empowered  to 
select  the  object  of  the  charity,  and  who  is  willing  to  or  has 
accepted  the  trust,  the  will  will  not  be  declared  invalid  because 
of  the  general  nature  of  the  object  or  objects  of  the  charity.  The 
decree  of  the  District  Court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
Reversed  and  remanded. 
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Harper  vs,  Lovell  et  d. 

[Supreme  Court  of  Tennessee,  November  17,  1900;  105  Tcnn.  614,  59 

S.  W.  Z27^ 

Wills  —  Rights  of  Legatees. 

Under  a  will  directing  that  a  legatee's  share  shall  be  paid  him  on  his 
majority,  except  interest,  which  may  be  paid  him  annually,  and  that 
on  his  death  before  reaching  his  majority  his  share  shall  revert  to 
testator's  estate,  an  heir  of  such  legatee,  dying  before  attaining  his 
majority,  cannot  recover  from  his  guardian  interest  which  has  been 
consumed  in  his  ward's  necessities,  nor  an  amount  paid  to  him  as 
principal  of  such  legacy,  as  the  principal  reverted  to  testator's  estate. 

Appeal  from  Chancery  Court,  Cocke  county ;  John  P.  Smith^ 
Chancellor. 

Bill  by  Parmelia  Harper,  administratrix  of  the  estate  of  John 
F.  Harper,  deceased,  against  John  Lovell  and  others.  From  a 
judgment  of  the  Court  of  Chancery  Appeals,  reversing  a  judg- 
ment of  the  chancellor  in  favor  of  complainant,  she  appeals. 

Affirmed. 

W.  /.  McSwcen,  for  complainant. 

W,  H,  Jones  and  Washburn,  Pickle  &  Turner,  for  defendants. 

Wilkes,  J. —  This  is  a  bill  by  the  administratrix  of  John  F. 
Harper  to  recover  from  his  former  guardian  a  sum  of  money 
which  it  is  alleged  is,  or  ought  to  be,  in  the  hands  of  the  guardian, 
belonging  to  the  ward  at  the  time  of  his  death.  The  chancellor, 
upon  an  adjustment  of  the  guardian's  accounts,  gave  judgment 
for  $737.96  in  favor  of  complainant,  and  the  guardian  appealed. 
Upon  hearing  in  the  Court  of  Chancery  Appeals  the  judgment  of 
the  chancellor  was  reversed,  and  complainant's  bill  was  dismissed, 
and  she  has  appealed  to  this  court. 

The  complainant  is  the  mother  as  well  as  the  administratrix  of 
her  son,  and  is  entitled  to  whatever  estate  the  son  has,  and  re- 
covery is  sought  in  both  rights.    The  ward  of  John  F,  Harper 


HARPER  V.  LOVELL  ET  AL.  24» 

was  the  bastard  son  of  A.  Ramsey,  who  died  after  making  his. 
will,  never  having  been  married.  In  his  will  he  gave  to  John  F. 
Harper  $2,500  upon  certain  terms  and  with  certain  limitations, 
as  follows :  "  The  interest  on  the  share  of  John  F.  Harper  shall 
be  paid  to  him  only  when  he  becomes  twenty-one  years  of  age, 
by  my  executor ;  the  interest  to  be  paid  annually  for  his  benefit. 
But,  in  the  event  of  his  death  before  he  becomes  of  age,  his  share 
shall  revert  to  my  estate ;  but  no  power  of  sale,  assignment,  or 
transfer  shall  exist  on  his  part  of  his  interest  or  legacy  in  my 
estate,  and  my  executor  will  not  recognize  any  such  sale  or  as* 
signment  if  made,  and  will  pay  the  legacy  only  to  him  in  person, 
as  herein  provided,  to  him  or  his  heirs  only."  The  estate  of 
Ramsey  proved  insuiiicient  to  pay  all  the  legacies,  and  only  about 
20  per  cent,  has  been  paid.  Lovell  qualified  as  guardian  of  John 
F.  Harper  in  1892,  and  received  from  the  executor  of  Ramsey 
$666.86  in  March,  1894.  It  was  paid  to  him  in  this  way :  He 
bought  some  of  the  real  estate  of  Ramsey  when  it  was  sold  by 
his  executor,  and  gave  his  note  for  it,  and  this  note  was  given 
up  to  him  as  a  payment  by  the  executor  of  that  amount  to  him 
as  guardian.  The  executor  states  that  the  reason  he  thus  put 
the  fund  into  the  hands  of  the  guardian  was  that  the  legatee 
could  have  something  to  live  on.  He  does  not  appear  to  have 
considered  whether  he  was  paying  the  sum  as  interest  on  the 
legacy  due  the  ward  or  as  part  of  the  principal,  and  the  guardian 
does  not  appear  to  have  considered  that  feature  of  the  case. 
The  Court  of  Chancery  Appeals  reports  that  the  important  ques- 
tions submitted  to  it  are :  (i)  Whether  the  sum  paid  to  Lovell  as 
guardian  was  paid  to  him  as  interest  on  his  legacy  or  as  a  part 
of  the  principal.  (2)  Whether  the  guardian  was  authorized  to 
expend  upon  his  ward  any  more  than  the  income  or  interest  on 
the  funds  in  his  hands,  and  if  so  were  the  amounts  expended  by 
him  paid  for  necessaries  such  as  the  Court  of  Chancery  Appeals 
would  have  approved  if  application  for  that  purpose  had  been 
made  to  it  in  advance  ?  (3)  Can  the  defendant  have  credit  for  the 
items  without  filing  a  cross  bill?  (4)  If  the  amounts  paid  the 
guardian  were  upon  the  principal  of  the  legacy  given  to  his  ward 
by  the  will  of  Ramsey,  is  the  guardian  liable  to  complainant  for 
any  part  of  it,  his  ward  having  died  before  he  became  of  age? 
The  Court  of  Chancery  Appeals  was  of  opinion  that  the  executor 
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of  Ramsey,  under  the  terms  and  conditions  of  the  will  which 
we  have  set  out,  had  no  authority  to  pay  to  the  guardian  of 
Harper  anything  except  the  interest  on  the  legacy  previous  to 
Harper's  arrival  at  age,  and  that  if  the  legatee  Harper  died 
before  reaching  twenty-one  years  of  age,  the  legacy  was  to  revert 
to  the  estate  of  Ramsey.  It  is  insisted  by  counsel  that  if  the 
guardian  received  the  fund  as  the  fund  of  his  ward,  he  is  es- 
topped to  deny  that  it  is  his  estate ;  and  the  Court  of  Chancery 
Appeals  hold  this  contention  well  made,  citing  McAlister  v. 
Olmstead  (i  Humphr.  210);  Galbraith  v.  State  (10  Lea,  574). 
But  that  court  also  reports  that  this  holding  does  not  settle  the 
question  whether  the  amount  was  paid  as  principal  or  interest, 
and  it  reports  as  a  conclusion  that  it  is  not  material  whether  it 
was  paid  as  principal  or  interest;  that  it  was  the  duty  of  th€ 
guardian  to  properly  manage  the  same  and  to  account  for  it. 

It  is  assigned  as  error  that  the  Court  of  Chancery  Appeals 
should  have  held  that  this  fund  was  paid  to  the  guardian,  or 
arranged  with  him  as  part  of  the  principal  of  the  legacy  given 
to  the  ward,  and  only  the  interest  on  it  could  be  legitimately  con- 
sumed for  the  ward's  expenses  without  first  obtaining  the  sanc- 
tion of  the  Chancery  Court  to  trench  on  the  corpus^  if  the  corpus 
could  be  reached  at  all;  that  the  expenditures  made  were  not 
proper,  and  that  no  allowance  should  be  given  the  guardian 
for  his  services.  This  is  a  summary  of  several  of  the  assign- 
ments made.  It  appears  that  the  ward  had  no  other  property 
than  this  amount  coming  to  him  from  the  estate  of  Ramsey; 
that  he  was  a  reckless,  dissolute  character,  who  would  not  work, 
and  was  killed  before  he  reached  twenty-one  years  of  age.  It 
also  appears  that  the  guardian  had  a  store  and  furnished  to  the 
ward  articles  out  of  it  until  he  consumed  in  amount  more  than 
the  guardian  ever  received ;  that  the  ward  was  due  him  in  some 
amount  before  he  ever  received  any  fund.  The  Court  of  Chan- 
cery Appeals  report  that  many  of  the  articles  furnished  were  or 
could  be  considered  necessaries  and  some  should  not,  but  upon 
an  examination  of  the  entire  list  that  court  was  satisfied  that  the 
legitimate  expenses  of  the  ward,  together  with  a  reasonable 
compensation  for  his  services,  more  than  cover  the  amount  re- 
ceived from  Ramsey's  estate,  and  this  being  apparent  from  an 
inspection  of  the  account  and  list  of  expenses,  a  reference  was 
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not  necessary.  It  appears  that  the  guardian  sent  the  boy  to 
school  so  far  as  he  could  prevail  on  him  to  go,  and  paid  some 
school  bills  and  for  books  and  clothes.  A  petition  to  rehear  was 
filed  in  the  Court  of  Chancery  Appeals,  in  which  that  court  was 
requested  to  make  part  of  its  report  an  itemized  account  of  the 
articles  furnished  to  Harper  from  Lovell's  store.  The  Court 
of  Chancery  Appeals  declined  to  do  so,  stating  that  there  were 
over  200  items  in  it,  and  that  it  covered  seven  legal  record  pages, 
and  it  did  not  consider  it  proper  to  set  out  in  so  much  detail 
the  evidential  facts  upon  which  it  based  its  conclusions,  but  only 
the  result  of  its  finding.  That  court  gives  however  a  sort  of 
summary  of  the  articles  furnished,  as  follows:  Tobacco  was 
furnished  eighty-six  times,  smoking  tobacco  nine  times,  pipes 
three  times,  candy  forty-eight  times,  sardines  twenty-four  times, 
knives  nine  times,  neckties  nine  times,  canned  peaches  eleven 
times,  cheroots  ten  times,  oysters  forty-six  times,  apples  five 
times.  That  court  reports  also  that  it  is  impracticable  to  get 
the  exact  charge  for  separate  items,  as  several  would  be  grouped 
in  one  entry.  For  instance,  oysters  and  sardines,  twenty  cents. 
How  much  was  for  oysters  and  how  much  for  sardines  that  court 
cannot  tell.  Fifteen  cents  for  sugar  and  snuff.  How  much  for 
each  could  not  be  stated.  Sugar  and  crackers,  ten  cents ;  candy 
and  tobacco,  fifteen  cents ;  candy  and  oysters,  fifteen  cents.  They 
find  however  that  $9.15  is  charged  for  tobacco,  $5.65  for  oysters, 
$3-75  f^r  sardines,  $4.50  for  candy,  $2.90  for  canned  peaches, 
$3.37  for  cigars  and  cheroots,  $3.35  for  neckties,  $3.35  for  pocket- 
knives,  $2.10  for  breastpins  and  one  scarfpin,  $25  for  a  double- 
barreled  gun,  $3.66  for  shot,  powder,  and  shells,  twenty  cents 
for  cologne,  thirty  cents  for  hair  dye,  $1.25  for  fishhooks,  $1  for 
kid  gloves,  $1.50  for  a  pair  of  slippers  for  his  sister,  bay  rum 
thirty  cents,  watermelons  forty-three  cents,  hair  oil  fifteen  cents. 
The  court  reports  that  the  boy  was  about  eighteen  years  old; 
that  he  had  no  home  and  no  business  and  would  not  work,  and 
could  not  be  controlled  and  was  generally  worthless  and  reckless, 
the  Court  of  Chancery  Appeals  report  that  among  the  neces- 
saries might  be  classed  oysters,  sardines,  crackers,  canned 
peaches  and  a  moderate  supply  of  candy,  as  they  were  food, 
though  not  of  the  most  wholesome  kind.  Also  the  gun,  ammu- 
nition, and  handkerchiefs,  and  a  email  amount  of  cash,  schooling. 
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clothes,  etc.,  and  other  items  were  classed  as  necessaries,  as  to 
which  no  serious  question  is  made.  That  court  protests  against 
the  following  articles  as  not  articles  of  necessity:  Cigars  and 
cheroots,  hair  dye,  hair  oil,  and  bay  rum,  breastpins ;  that  neck- 
ties,  pocketknives,  and  candy  were  furnished  too  lavishly.  Kid 
gloves  and  slippers  were  placed  under  the  ban,  as  were  also 
tobacco,  two  quarts  of  chestnuts,  cinnamon  oil,  onions,  and 
honey.  On  this  last  item  that  court  says  that  separately  they 
might  be  allowed,  but  in  combination  they  cannot.  Chewing 
gum,  cologne,  rat  poison,  two  watermelons  in  one  day.  The 
court  was  of  opinion  one  might  be  allowed  but  two  were  not 
necessaries  but  extravagancies.  The  Court  of  Chancery  Ap- 
peals was  divided  or  in  doubt  as  to  the  following  items :  Fish- 
hooks, a  trot  line,  tobacco  in  even  moderate  quantities,  one  box 
corn  salve,  and  some  other  items  of  less  importance.  That 
court  however  repeats  its  former  holding  that,  eliminating  all 
improper  charges  and  allowing  a  reasonable  compensation  for 
services,  there  were  legitimate  credits  for  enough  to  cover  all 
the  fund  received  by  the  guardian. 

Under  the  view  that  we  take  of  the  case  it  is  not  necessary 
that  we  pass  upon  the  correctness  of  the  classification  made  by 
the  Court  of  Chancery  Appeals  as  to  what  are  or  are  not  neces- 
saries. The  language  of  the  will  of  Ramsey,  under  which  the 
legacy  was  raised,  is  quite  crude  and  inconsistent  and  not  alto- 
gether intelligible;  but  we  think  that  under  a  proper  construc- 
tion of  the  item  giving  this  legacy  neither  the  principal  sum 
of  $2,500  nor  any  part  of  it  was  to  become  the  absolute  property 
of  John  F.  Harper  until  and  unless  he  reached  his  majority  of 
twenty-one  years,  and  in  the  event  of  his  death  prior  to  that  time 
the  principal  of  the  legacy  was  to  revert  to  the  estate  of  Ramsey, 
the  testator.  This  being  so,  the  guardian  could  consume  no 
more  than  the  interest  upon  the  legacy  for  the  benefit  of  the 
ward,  and  the  principal  would  revert  to  the  estate  of  Ramsey. 
The  complainant,  claiming  as  the  administratrix  and  distributee 
of  her  son,  would  have  no  right  to  any  of  the  principal  fund, 

I 

and  indeed  to  none  of  it,  unless  some  part  of  the  interest  upon 
the  legacy  might  have  been  unconsumed.  It  is  apparent  from 
the  report  of  the  Court  of  Chancery  Appeals  that  such  is  not  the 
case.     It  follows  that  the  complainant  cannot  recover  the  prin- 
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cipal  sum,  whatever  it  may  be,  and  she  has  therefore  no  right 
to  any  recovery  against  the  defendant,  whatever  may  be  the  rights 
of  the  estate  of  Ramsey,  which  we  do  not  determine,  as  that 
estate  has  no  representation  before  the  court.  It  follows  that 
we  reach  the  same  result  as  to  complainant's  rights  as  did  the 
Court  of  Chancery  Appeals,  but  upon  different  grounds,  and  the 
complainant's  bill  must  be  dismissed  at  her  costs. 


Note.— JURISDICTION  OF  CHANCERY  AS  TO  MAINTE- 
NANCE OF  AN  INFANT. 

{a)  General  rules  and  principles. 

(b)  Duty  of  father  or  mother  if  living. 

<c)  On  petition. 

(d)  Approval  of  court. 

(e)  Past  maintenance. 

(0  When  interest  vested  or  contingent 

(g)  As  limited  by  will. 

(h)  Infant  out  of  jurisdiction. 

(i)  Illustrative  cases. 

(a)  Oeneral  rolM  and  prindplM —  A  Court  of  Chancery,  exercising 
its  well-established  equitable  jurisdiction  over  matters  pertaining  to  in- 
fants, has  full  control  over  their  property,  whether  real  or  personal,  and 
has  authority  to  give  maintenance  to  infants  out  of  their  property,  in 
some  cases  even  where  their  interest  is  only  contingent,  or  where  accu- 
mulation is  expressly  directed;  to  refuse  to  allow  maintenance  even  if 
given  by  the  instrument  of  donation,  and  to  ascertain  and  fix  the  amount 
to  be  allowed,  whether  placed  in  the  discretion  of  third  parties  or  not;  to 
direct  to  what  persons  maintenance  shall  be  paid,  and  to  control  the 
application  of  it.  (Eversley  Domestic  Relations,  636  [Eng.  ed.  1896]; 
Thomson  Modern  Equity,  247  [Eng.  ed.  1899];  2  Perry  Trusts,  f  612 
€t  seq,  [ed.  1899].)  These  writers  are  the  most  recent  and  together  prob- 
ably give  the  most  complete  discussion  of  the  subject,  with  reference  to 
the  authorities,  both  English  and  American. 

(b)  Daty  of  father  and  mother  if  living. —  If  a  father  is  able  to 
maintain  his  child,  chancery  will  not  relieve  him  from  his  liability  to  do 
so  by  making  an  allowance  from  his  child's  property.  (Eversley  Domes- 
tic Relations,  647,  652;  Schouler  Domestic  Relations,  f  238;  2  Perry 
Trusts,  §612;  Stephens  v.  Howard,  32  N.  J.  Eq.  244.) 

Otherwise  as  to  stepfather.  (Estate  of  Ward.  73  Mich.  220,  41  N.  W. 
431;  Gay  V.  Ballou,  4  Wend.  403;  Re  Besondy,  32  Minn.  385,  20  N. 
W.  366.) 
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And  as  to  father-in-law,  sec  Freto  v.  Brown  (4  Mass.  674). 

The  court  favors  the  mother.  (See  Wilkes  v.  Rogers,  6  Johns.  586; 
Pierce  v.  Pierce,  64  Wis.  73,  24  N.  W.  498;  Re  Besondy,  32  Minn.  385, 
388,  20  N.  W.  366;  Brown  v.  Smith,  10  Ch.  Div.  ZTJ\  Billingsley  v. 
Critchet,  1  Bro.  C.  C.  268;  Douglass  v.  Andrews,  12  Beav.  310.) 

Not  necessary  that  a  father  should  be  absolutely  insolvent  to  justify 
an  order  for  maintenance;  sufficient  if  in  not  such  circumstances  as  to 
give  the  child  such  an  education  as  is  suitable  to  the  fortune  which  he 
expects.  (Buckworth  v.  Buckworth,  i  Cox.  Eq.  Cas.  80;  Havelock  v. 
Havelock,  17  Ch.  Div.  807;  Re  Collins,  32  id.  229.  And  see  King-Har- 
man  v.  Cayley,  i  Ir.  39  L1899].) 

(c)  On  petitioB. —  Maintenance  may  be  ordered  out  of  principal  on 
petition,  without  a  bill  filed.    (Matter  of  Bostwick,  4  Johns.  Ch.  100.) 

But  where  a  receiver  is  necessary  there  must  be  bill  filed.  (Rice  v. 
Tonnale,  4  Sandf.  Ch.  606;  Re  Mountford,  15  Ves.  449,  and  fwte.) 

(d)  Approval  of  court. —  Trustees  for  infant  should  always  obtain 
permission  of  the  court  to  break  in  upon  the  capital  of  an  infant.  (2 
Perry  Trusts,  §  618;  Dowling  v.  Feeley,  'J2  Ga.  558;  Osbom  v.  Van 
Horn,  2  Fla.  360;  McKnight  v.  Walsh,  23  N.  J.  Eq.  145;  Jones  v.  Parker, 
67  Tex.  76,  3  S.  W.  222\  Lee  v.  Brown,  4  Ves.  362,  and  note;  Gilbert,  v. 
McEachen,  38  Miss.  469.)  And  when  a  statute  in  terms  requires  such 
permission  and  it  is  not  obtained,  the  guardian  is  not  entitled  to  the 
allowance  on  accounting  to  the  ward.    (Boyd  v.  Hawkins,  60  Miss.  277.) 

(e)  Past  maintenance. —  Allowance  may  be  made  by  the  court  for 
past  maintenance.  (Matter  of  Bostwick,  4  Johns.  Ch.  100;  State  v.  Clark, 
16  Ind.  97,  100;  Dowling  v.  Feeley,  72  Ga.  558;  Cummins  v.  Cummins, 
29  111.  452;  Cohen  v.  Shyer,  i  Tenn.  Ch.  192;  Osborn  v.  Van  Horn,  2 
Fla.  364;  Otte  v.  Beeton,  55  Mo.  99;  Rinker  v.  Streit,  33  Gratt.  663;  Re 
Besondy,  32  Minn.  385,  20  N.  W.  366.  And  see  McKnight  v.  Walsh,  23 
N.  J.  Eq.  136,  145;  Kilpatrick's  Appeal,  113  Pa.  St.  46,  5  Atl.  8;  Estate 
of  Ward,  73  Mich.  220,  41  N.  W.  431;  Maberly  v.  Turton,  14  Ves.  500; 
Prince  v.  Hine,  30  Beav.  634.)    . 

When  advanced  for  such  purpose  by  executor  or  administrator,  allow- 
ance may  be  made  in  accounting,  if  proper,  and  such  as  would  have  been 
authorized  by  the  court  had  application  been  made  in  the  first  instance. 
(Hyland  v.  Baxter,  98  N.  Y.  610.    And  see  Lee  v.  Brown,  4  Ves.  362.) 

Where  a  guardian  takes  the  responsibility  of  encroaching  upon  capital 
of  infant,  he  must  make  out  as  clear  a  case  for  the  subsequent  sanction 
of  his  course  as  he  would  have  been  required  to  do  had  he  applied  in 
advance  for  authority.    (Oakley  v.  Oakley,  3  Dem.  143.) 

(f)  Wlien  interest  vested  or  contingent —  When  legacy  is  given  to 
an  infant  unconditionally,  so  that  it  vests  at  once,  although  not  payable 
until  he  attains  twenty-one  years  of  age,  the  court  may  in  a  proper  case 
order  the  principal  to  be  applied  to  support  of  the  legatee.  (Stephens  v. 
Howard,  32  N.  J.  Eq.  244.) 
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Otherwise  where  other  interests  will  be  defeated.  (Errat  v.  Barlow, 
14  Ves.  202;  Re  Kebble,  11  id.  604;  Cadman  v.  Cadman,  33  Ch.  Div.  397.) 

But  allowance  may  be  ordered  out  of  a  directed  accumulation  of 
income.  (Re  Collins,  32  Ch.  Div.  229,  i  Ir.  39  [1899].)  And  allowance 
may  be  made  out  of  income  or  contingent  interests.  (Re  Greaves'  Set- 
tled Estates,  2  Ch.  683,  685  [1900].) 

(g)  As  limited  by  will. —  Allowance  may  be  limited  by  will.  (Matter 
of  Davison,  6  Paige,  137;  Smith  v.  Smith,  3  Dem.  556;  McKnight  v. 
Walsh,  24  N.  J.  Eq.  498,  503;  Robison  v.  Killey,  30  Beav.  520;  Matter 
of  McCormick,  40  App.  Div.  73,  57  N.  Y.  Supp.  548:  aflFd.,  in  163  N.  Y. 
551 »  57  N.  E.  1 1 16.  And  see  In  re  G.  [infants],  i  Ch.  719  [1899].)  Or 
terms  of  a  trust  of  a  settlement.    (Sutton  v.  Sutton,  22  Ch.  Div.  521.) 

(h)  Infant  out  of  Jurisdiction — The  court  has  power  to  order  sup- 
port of  infant  out  of  the  jurisdiction.  (Stephens  v.  James,  i  Myl.  &  K. 
627.    And  see  Re  Morrison,  16  Sim.  42;  Lockwood  v.  Fenton,  i  Sm.  & 

G.  73)  f 

(i)  niustrative  cases.— Allowance  made  to  father.  (McKnight  v. 
Walsh,  24  N.  J.  Eq.  498.) 

Allowance  suitable  to  rank  and  governed  by  circumstances  of  the  par- 
ticular case.'   (Barnes  v.  Ross,  A.  C.  625  [1896].) 

In  Matter  of  Burke  (4  Sandf.  Ch.  659),  the  chancellor  made  a  liberal 
allowance  to  the  father  for  maintenance  out  of  income  of  a  trust  fund 
for  benefit  of  his  children  created  by  a  will. 

Liberal  allowance  made  for  maintenance  of  a  young  lady,  even  more 
than  necessary  for  her  personal  advantage  and  benefit  (Brown  v. 
Smith,  10  Ch.  Div.  377.) 


Wynn  vs.  Wynn  et  al. 

[Supreme  Court  of  Georgia,  November  26,   1900;   112  Ga.  214,  37  S. 

E.  378.] 

Will  —  What  Constitutes. 

A  paper  in  form  a  warranty  deed,  and  executed  as  such,  is  not  testa- 
mentary in  character,  notwithstanding  it  contains  a  clause  in  the 
following  language:  "  To  have  and  to  hold  the  above-described 
premises  to  the  said  Bryant  P.  Wynn,  of  the  second  part,  his  heirs 
and  assigns,  to  be  his  at  my  deaths  and  the  death  of  my  wife,  Eliza- 
beth Wynn." 
(Syllabus  by  the  court.) 

Error  from  Superior  Cx)urt,  Wilkinson  county ;  John  C.  Hart, 
Jucfee. 
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Action  between  B.  P.  Wynn  and  G.  W.  Wynn  and  others. 
From  the  judgment,  B.  P.  Wynn  brings  error. 
Reversed. 

F.  Chambers  and  /.  W,  Lindsey,  for  plaintiff  in  error. 

Evans  &  Evans,  for  defendants  in  error. 

Cobb,  J. —  The  record  in  this  case  presents  a  single  question 
for  decision:  Is  the  paper  therein  contained  a  deed  or  a  will? 
While  the  question  is  single,  it  is  by  no  means  simple.  The  paper 
was  in  form,  except  as  hereinafter  alluded  to,  a  warranty  deed, 
and  was  executed  in  the  presence  of  two  witnesses,  one  of  whom 
was  a  justice  of  the  peace.  The  only  language  in  the  instrument 
which  would  not  ordinarily  be  found  in  a  warranty  deed  was  that 
quoted  in  the  headnote.  There  have  been  many  cases  before  this 
court  in  which  the  question  to  be  determined  was  whether  the 
paper  under  consideration  was  a  deed  or  a  will.  In  the  following 
cases  the  instruments,  though  having  some  of  the  characteristics 
of  a  deed,  have  been  held  nevertheless  to  be  testamentary  in  char- 
acter: Hester  v.  Young  (2  Ga.  31)  ;  Mallery  v.  Dudley  (4  id. 
52)  ;  Cravy  v.  Rawlins  (8  id.  450)  ;  Symmes  v.  Arnold  (10  id- 
506)  ;  Johnson  v.  Yancey  (20  id.  707)  ;  Brewer  v.  Baxter  (41 
id.  212)  ;  Arnold  v.  Arnold  (62  id.  628  [Syl.,  point  4] )  ;  Sperber 
V.  Bolster  (66  Ga.  317)  ;  Blackstock  v.  Mitchell  (67  id.  768) ; 
Johnson  v.  Sirmans  (69  id.  617)  ;  Ward  v.  Campbell  (73  id.  97)  ; 
Barnes  v.  Stephens  (107  id.  436,  33  S.  E.  399).  In  the  following 
cases  the  papers  were  declared  to  be  deeds:  Moye  v.  Kittrell 
(29  Ga.  677)  ;  Johnson  v.  Mines  (31  id.  720)  ;  Daniel  v.  Veal  (32 
id.  589)  ;  Dismukes  v.  Parrott  (56  id.  513)  ;  Williams  v.  Tolbert 
(66  id.  127)  ;  Youngblood  v.  Youngblood  (74  id.  614)  ;  White  v. 
Hopkins  (80  id.  154,  4  S.  E.  863) ;  Seals  v.  Pierce  (83  Ga.  787, 
10  S.  E.  589) ;  Worley  v.  Daniel  (90  Ga.  650,  16  S.  E.  938)  ; 
Otven  V.  Smith  (91  Ga.  564,  18  S.  E.  527) ;  Goff  v.  Davenport 
(96  Ga.  423,  23  S.  E.  395)  ;  Guthrie  v.  Guthrie  (105  Ga.  86,  31 
S.  E.  40) ;  Gay  v.  Gay  (108  Ga.  739,  32  S.  E.  846). 

While  all  of  the  cases  in  which  a  question  similar  to  the  one 
now  before  us  was  involved  are  perhaps  not  cited  above,  a  sofB- 
cient  number  of  decisions  are  cited  to  show  what  rule  has  been 
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applied  by  the  court  in  ascertaining  how  a  paper  of  the  character 
now  under  consideration  should  be  classed.  It  must  be  conceded 
that  in  the  earlier  cases  the  tendency  of  the  court  was  to  declare 
such  papers  testamentary  in  character,  but  from  the  date  of  the 
decision  in  Moye  v.  Kittrell  (supra},  the  tendency  has  been  to 
give  the  paper  that  construction  which  would  make  it  operative ; 
Judge  Lumpkin  saying  in  the  opinion  in  that  case  that,  "  if  the 
words  were  doubtful,  we  should  incline  to  that  construction  which 
would  support  the  instrument.  And  this  can  be  done  only  by 
holding  it  to  be  a  deed ;  for,  as  a  will,  it  must  fail,  wanting  the 
necessary  attestation."  In  Dismukes  v.  Parrott  (supra),  it  was 
held :  "An  instrument  in  form  a  deed  of  gift,  and  well  attested 
as  such,  but  not  legally  attested  as  a  will,  so  that  it  would  wholly 
fail  of  effect  if  construed  to  be  testamentary  in  its  character, 
should,  if  very  doubtful  in  its  terms  with  reference  to  the  time  of 
vesting  the  estate,  be  classed  as  a  deed,  and  not  as  a  will."  (See 
also  Owen  v.  Smith,  supra.)  The  rule  laid  down  in  29  Ga.,  and 
followed  in  the  other  cases  cited  in  immediate  connection  there- 
with, has  been  steadfastly  adhered  to ;  and  wherever  the  language 
of  the  instrument  was  such  as  to  make  it  doubtful  whether  it  was 
to  take  effect  in  prcesenti  and  be  operative  as  a  deed,  or  was  not 
to  take  effect  until  after  the  death  of  the  person  signing  the  same, 
and  hence  testamentary  in  its  character,  the  doubt  has  uniformly 
been  resolved  in  favor  of  that  construction  which  would  make 
the  instrument  operative,  and,  if  attested  as  a  deed,  it  was  held, 
in  such  a  case,  to  be  the  intention  of  the  maker  that  it  should  take 
effect  as  a  deed.  This  principle  was  applied  in  the  case  of  Goif 
V.  Davenport  (supra),  where  it  was  held  that  an  instrument  exe- 
cuted in  the  form  of  a  warranty  deed,  and  which  conveys  to  the 
grantee  therein  named  the  premises  described,  to  have  and  to  hold, 
together  with  certain  other  described  property  which  may  be  on 
the  premises,  "  at  the  said  William  E.  Goff's,  the  grantor,  and 
Ruthy  Goff 's,  his  wife's  death,"  is  a  deed,  and  not  a  will,  and  con- 
veyed to  the  grantee  the  legal  title  in  fee  in  prasenti,  with  the 
right  of  possession  and  enjoyment  postponed  to  the  death  of  the 
grantor  and  his  wife.  In  Gay  v.  Gay  (supra)  the  paper  con- 
tained the  following  language :  "  I  [grantor]  have  given, 
granted,  bargained,  and  sold  at  my  death  [described  land],  to 
have  and  to  hold  the  aforesaid  tract  or  lot  of  land  at  and  after 
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my  death."  As  above  stated,  the  paper  was  construed  to  be  a 
deed.  Applying  the  rule  deducible  from  the  decisions  above 
cited,  and  which  have  been  followed  by  this  court  in  its  later 
adjudications,  the  paper  now  under  consideration  was  a  deed,  and 
not  a  will.  Judgment  reversed.  All  the  justices  concurring^ 
except  Lewis,  J.,  absent. 


Mary  Louise  Kenaday,  Executrix,  vs.  Arabella  D.  Sinnott 

et  al, 

[United  States  Supreme  Court,  December  24^  1900;  179  U.  S.  606,  21 

Sup.  Ct.  Rep.  233.] 

Appeal  —  Decree  of  Probate  Court  as  a  Decree  in  Equity 
—  Finality  of  Decree  —  Bequest  of  Money  in  Bank  — 
Effect  of  Subsequent  Purchase  of  Bonds  Therefrom. 

1.  Exceptions  to  an  accounting  by  an  executrix  in  the  Supreme  Court 

of  the  District  of  Columbia,  sitting  as  an  Orphans*  Court,  make  a 
case  for  equitable  cognizance  which  is  properly  reviewed  by  appeal 
rather  than  by  writ  of  error. 

2.  Jurisdiction  over  an  alleged  residue  of  personalty  in  the  hands  of  an 

executrix,  undisposed  of  by  the  will,  can  be  exercised  by  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  as  an  Orphans*  Court,  ia 
a  controversy  between  the  next  of  kin  and  the  executrix,  under 
Maryland  Testamentary  Act  of  January  20,  1799  (chap.  loi,  subchap. 
I5f  S  12)  (2  Kilty  Nov.  Sess.  1798),  giving  the  court  power  to  decree 
upon  accounts,  claims,  and  demands  existing  between  legatees  or 
persons  entitled  to  any  distributable  part  of  an  intestate's  estate,  and 
executors  and  administrators,  with  power  to  enforce  obedience  to 
such  decrees  in  the  same  ample  manner  as  the  Court  of  Chancery 
may. 

3.  A  decision  of  the  Court  of  Appeals  of  the  District  of  Columbia,  revers- 

ing and  remanding  a  case  for  the  restatement  of  the  account  of  an 
executrix,  and  determining  who  were  the  next  of  kin,  the  propor- 
tions they  should  take,  the  eflFect  of  the  death  of  one  or  more  of 
them,  and  any  other  questions  that  might  arise,  was  not  final  so  as 
to  justify  an  appeal  by  the  executrix  therefrom,  although  the  other 
parties  might  have  appealed  had  it  been  a  decree  of  affirmance. 

4.  A  will  inartificially  drawn,   showing  beyond  doubt  an  intention   to 

dispose  of  all  the  testator's  property,  and  bequeathing  to  his  wife 
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deposits  in  a  bank  "  amounting  to  $10,000,  more  or  less,"  entitles 
her  to  bonds  purchased  after  the  will  was  made,  amounting  to  about 
$9,000,  when  the  deposit  in  the  bank  was  reduced  by  a  corresponding 
amount,  and  the  bonds  must  otherwise  remain  undisposed  of  by  the 
will. 

In  Error  to  and  appeal  from  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  to  review  a  decision  approving  a  final  account 
of  an  executrix  on  her  appeal  from  the  Supreme  Court  sitting 
as  an  Orphans'  Court. 

Reversed. 

(See  same  case  below,  14  App.  D.  C.  i.) 

Statement  by  Mr.  Chief  Justice  Fuller: 

This  was  a  proceeding  for  the  settlement  of  the  final  account 
of  Mary  Louise  Kenaday,  as  executrix  of  Alexander  M.  Kenaday, 
in  the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
Special  Term  for  Orphans'  Court  business.  Alexander  M.  Kena- 
day died  in  the  District  of  Columbia  March  25,  1897,  leaving  a 
will,  which  was  probated  in  the  Orphans'  Court  of  the  District 
at  the  April  term,  1897,  and  was  as  follows : 

"  In  the  name  of  God,  Amen.  I,  Alexander  McConnell 
Kenaday,  resident  of  Washington,  District  of  Columbia,  being 
of  sound  and  disposing  mind  and  memory,  calling  to  mind  the 
frailty  and  uncertainty  of  human  life,  and  being  desirous  of  set- 
tling my  worldly  affairs  and  directing  how  the  estates  which 
it  has  pleased  God  to  bless  me  shall  be  disposed  of  —  after  my 
decease  —  while  I  have  strength  and  capacity  so  to  do,  do  make 
and  publish  this  last  will  and  testament,  hereby  revoking  and 
making  null  and  void  all  other  last  wills  and  testaments  by  me 
heretofore  made.  And  first,  I  commend  my  mortal  being  to 
Him  who  gave  it,  and  my  body  to  the  earth,  to  be  buried  with 
[as*]  as  little  expense  by  my  executor  hereinafter  named. 

"  Imprimis,  My  will  is  that  all  my  just  debts  and  funeral 
charges  shall  be  paid  out  of  my  estate,  by  my  executrix. 

"  Item.    I  give,  devise  and  bequeath  to  my  beloved  wife,  Mary 

♦  Word  inclosed  in  brackets  erased  in  copy. 
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Louise  Kenaday,  all  my  real  estate,  household  furniture,  and 
claims  pending  in  the  courts  in  relation  to  said  real  estate,  to  wit : 
"  House  and  lot  known  as  No.  507  &  509  on  F  street,  north- 
west, Washington,  D.  C.  lot  No.  2  (east  half)  of  square  482, 

30  X  lOI.IO. 

"  House  and  lot  known  as  No.  621  H  street,  northwest,  lot 

No.  483  sq.  No.  483,  20 /sx  133  to  an  alley. 

"  House  and  lot  known  as  No.  2006  G  street,  northwest,  lot 
No.  25  in  square  No.  103,  20^  x  120  ft.  to  an  alley. 

"And  I  hereby  authorize  my  wife,  as  executrix,  to  convey  by 
deeds  in  fee  simple  any  or  all  of  said  real  estate  in  accordance 
with  the  laws  of  the  District  of  Columbia,  under  the  advice  of 
some  competent  attorney. 

"  Item,  Included  as  claims  pending  in  the  courts  are :  An 
account  for  taxes  against  the  estate  of  De  Vaughn  v.  De  Vaughn, 
unjustly  withheld,  in  charge  of  my  attorney  Woodbury  Wheeler, 
Esq.  Also,  an  account  for  moneys  withheld  by  the  trustees  of 
Edwards  v.  Maupin.  In  charge  of  my  attorney  Frank  W. 
Hackett,  Esq.,  amounting  to  $1,078  with  interest  at  6  per  cent 
per  annum  from  March  7,  1888. 

"Also  my  business  as  a  claim  agent  and  as  publisher  of  '  The 
Vedette,'  together  with, all  books,  papers,  files,  office  furniture, 
&c.,  &c.  Also,  200  shares  of  Sutro  Tunnel  stock  and  Comstock 
bonds ;  also,  notes  and  evidences  of  indebtedness  to  me,  of  more 
or  less  value;  also,  deposits  of  currency  entered  on  my  bank 
book  of  the  National  Metropolitan  Bank,  amounting  to  $10,- 
000.00  more  or  less. 

"  Item,  I  give,  devise  and  bequeath  to  my  beloved  sister  Ara- 
bella D.  Sinnott,  residing  in  New  Orleans,  La.,  twelve  thousand 
dollars  in  registered  U.  S.  4^  bonds,  on  special  deposit  in  the 
National  Metropolitan  Bank. 

"  Item.  I  give,  devise  and  bequeath  to  the  surviving  children 
of  my  deceased  sister,  Martha  J.  Piles,  out  of  the  residue  of  4ji 
bonds  deposited  as  aforesaid  ($3,500.00)  as  follows:  To  Mrs. 
Belle  Hubert,  $500.00.  To  Wm.  A.  Piles,  $500.00.  To  Ida 
Piles,  $500.00.  To  Eloise  Piles,  $500.00.  To  Edith  K.  Piles, 
$750.00.    To  Henry  C.  Piles,  $250.00. 

"Item,  The  promissory  note  for  $1,100.00  filed  with  a  chattel 
mortgage  in  my  name  in  the  office  of  the  recorder  of  deeds,  in 
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the  District  of  Columbia,  signed  by  Mrs.  Anna  Hemenway,  shall 
be  cancelled  and  my  executrix  may  allow  Mrs.  Hemenwsty  $500 
in  settlement  of  her  account: 

"  The  bond  of  the  city  of  Richmond,  for  $5,000.00  bearing  5 
per  cent,  interest,  payable  January  and  July  —  (on  special  de- 
posit with  the  4^  bonds  of  the  U.  S.  in  the  National  Metropolitan 
Bank)  is  hereby  devised  and  bequeathed  to  my  wife  and 
executrix. 

"The  sum  of  $5,000.00  advanced  to  Wm.  C.  McGeorge  of 
San  Francisco,  California,  no  account  of  which  has  been  rendered 
by  him,  is  hereby  devoted  to  the  relatives  of  my  wife,  and  used 
according  to  her  discretion." 

The  will  was  subscribed  by  the  testator,  April  3,  1894,  in  the 
presence  of  three  witnesses,  whose  attestation  was  sworn  to. 

Mrs.  Kenaday  duly  qualified  as  executrix  and  proceeded  in  the 
discharge  of  her  duties.  On  June  10,  1898,  under  the  order  of 
the  Orphans'  Court,  the  executrix  gave  notice,  appointing  Friday, 
July  8,  1898,  as  the  day  for  the  settlement  of  her  final  account 
as  executrix  by  that  court,  and  for  making  distribution  of  the 
estate  under  its  orders. 

Arabella  D.  Sinnott,  William  A.  Piles,  Ida  Piles  Miller,  and 
Belle  Hubert  appeared  and  filed  their  petition,  claiming  as  dis- 
tributees as  the  only  surviving  next  of  kin  and  heirs-at-law  of 
the  decedent.  They  admitted  the  receipt  from  the  testatrix  of 
their  respective  legacies  under  the  will,  and  that  another  legatee 
therein  named,  Edith  K.  Piles,  since  dead,  had  also  received 
her  legacy,  and  said :  "  The  other  two  legatees,  to  wit,  Henry 
C.  Piles,  and  Eloise  Piles,  have  not  been  paid  the  amounts  left 
them,  the  said  Eloise  having  died  before  the  testator,  Alexander 
M.  Kenaday,  and  the  said  Henry  C.  not  having  been  heard  from 
during  the  last  six  years  and  who  your  petitioners  believe  is 
dead."  v 

The  final  account  of  the  executrix  was  made  up  and  filed  July 
15,  1898,  showing"  that  she  charged  herself  with  a  $5,000  bond 
of  Richmond,  Virginia ;  $24,500  United  States  registered  bonds ; 
200  shares  stock  Comstock  Tunnel  Company  and  one  certificate 
of  scrip  of  that  company,  appraised  as  valueless ;  cash  found  on 
deposit  in  National  Metropolitan  Bank,  $810.60,  and  some  items 
of  interest,  etc. ;  that  the  Hemenway  note  had  not  been  found ; 
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that  she  credited  herself  with  disbursements  for  costs,  funeral 
expenses,  etc.;  with  commissions,  and  with  legacies  paid  or 
otherwise  satisfied,  but  not  including  therein  the  $810.60  on  de- 
posit, and  that  there  was  in  her  hand^  $9,218.76,  ''  consisting 
mainly  of  United  States  bonds  and  deposits  in  bank,"  which  the 
executrix  credited  herself  with  "  on  account  of  the  bequest  to 
her  by  the  testator  of  '  notes  and  evidences  of  indebtedness  to 
me,*  *  deposits  of  currency  entered  on  my  bank  book,'  and  other 
personal  estate,"  and  thus  balanced  and  closed  the  account  in 
full. 

The  intervening  next  of  kin  claimed  the  balance  on  the  ground 
that  it  was  residuary  estate,  and  that  there  being  no  residuary 
clause  in  the  will,  it  necessarily  belonged  to  them,  and  filed  their 
exceptions  to  the  account  as  stated,  particularly  excepting  to  the 
credit  of  the  $9,218.76. 

A  certificate  of  the  register  of  the  treasury  was  filed,  to  the 
effect  that  the  records  of  his  office  showed  that  registered  4  per 
cent,  bonds  of  the  United  States  were  standing  in  the  name  of 
Alexander  M.  Kenaday  on  the  ist  day  of  April,  1897,  to  the 
amount  of  $24,500,  of  which  bonds  to  the  amount  of  $15,500 
bore  date  April  23,  1889,  and  bonds  to  the  amount  of  $9,000 
bore  date  April  i,  1895. 

The  Orphans*  Court,  Hagner,  J.,  presiding,  on  October  11, 
1898,  overruled  the  exceptions,  and  approved  the  final  account 
of  the  executrix  as  stated.  All  said  next  of  kin  thereupon  ap- 
pealed from  this  order  to  the  Court  of  Appeals  for  the  District 
of  Columbia. 

At  the  January  term,  1899,  the  cause  was  heard,  the  order 
was  reversed  with  costs,  and  the  cause  was  remanded  to  the  court 
below  with  a  direction  *'  that  the  account  be  restated  in  accord- 
ance with  the  principles  of  the  opinion  of  this  court."  (14  App. 
D.  C.  I.)  The  mandate  having  gone  down  the  account  of  the 
executrix  was  restated  as  directed  by  the  Court  of  Appeals  and 
approved  February  10,  1899. 

The  balance  for  distribution  according  to  that  account  was 
stated  to  be  $8,285.64,  and  the  distributive  shares  as  follows : 

To  Arabella  D.  Sinnott,  sister,  one-half $4»i42  82 

To  Mrs.  Belle  Piles  Hubert,  niece,  one-fifth  of  one- 
half  82&  56 
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To  Edith  K.  Piles,  niece,  one-fifth  of  one-half $828  56 

To  Ida  Piles  Miller,  niece,  one-fifth  of  one-half 828  56 

To  William  A.  Piles,  nephew,  one-fifth  of  one-half. .  828  56 

To  Henry  C.  Piles,  nephew,  one-fifth  of  one-half. . .  828  56 

Fractions  02 


$8,285  64 


On  the  same  loth  of  February,  Mrs.  Kenaday  was  ordered 
to  pay  over  and  deliver  to  the  said  Arabella  D.  Sinnott,  through 
her  attorneys  of  record,  the  sum  of  $4,142.82,  being  her  dis- 
tributive share  of  said  estate,  taking  receipt  for  the  same.  There- 
upon Mrs.  Kenaday  appealed  in  open  court  to  the  Court  of 
Appeals  from  the  order  of  February  loth,  approving  and  passing 
the  account,  and  from  the  order  directing  the  distribution  to 
Arabella  D.  Sinnott  of  the  amount  therein  mentioned  as  her 
share.  An  appeal  bond  in  the  sum  of  $8,000  running  to  Arabella 
D.  Sinnott,  to  operate  as  a  supersedeas  to  the  order  directing  the 
payment  to  her  of  $4,142.82  was  required  by  order  of  court, 
and  it  was  also  directed  that  the  penalty  of  a  bond  for  costs 
in  the  matter  of  the  appeal  from  the  order  approving  the  account, 
filed  the  same  day,  be  fixed  at  $50,  or  in  lieu  of  such  bond  for 
costs,  a  deposit  of  that  amount  in  cash.  A  supersedeas  bond  in 
the  penalty  of  $8,000  was  approved,  filed,  and  recorded,  and  $50 
was  deposited  in  lieu  of  bond  on  appeal  from  the  order  approv- 
ing the  account.  The  Court  of  Appeals  filed  an  opinion,  per 
curiam,  that  on  examining  the  transcripts  of  record  it  was  found 
that  the  court  below  had  in  the  restatement  of  the  account  fol- 
lowed and  observed  the  mandate  sent  down  on  the  former  appeal, 
and  that  it  was  ordered  that  the  motion  made  by  the  said  Arabella 
D.  Sinnott  to  dismiss  or  affirm  the  order  of  the  court  below 
approving  and  passing  said  final  account  of  the  estate,  under 
rule  16  of  the  court,  be  denied,  but  that  the  said  final  order 
of  said  court  approving  and  passing  said  account,  the  same 
bearing  date  the  loth  day  of  February,  1899,  on  the  appeal  of 
the  said  Mary  L.  Kenaday,  executrix,  be  affirmed,  "  the  said 
account  appearing  to  be  stated  in  accordance  with  the  mandate 
of  this  court  issued  on  the  former  appeal."    Thereupon  judg- 
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ment  was  entered  April  5,  1899,  "that  the  order  of  the  said 
Supreme  Court  in  this  cause,  of  February  10,  1899,  approving 
and  passing  account  be,  and  the  same  is  hereby,  affirmed,  with 
costs."  A  writ  of  error  to  remove  the  cause  to  this  court  was 
thereupon  allowed  by  that  court  and  issued,  a  supersedeas  bond 
being  given  and  approved.  Subsequently  the  executrix  being 
in  doubt  whether  the  proceedings  to  obtain  a  review  should  be 
by  writ  of  error  or  appeal,  prayed  an  appeal,  which  was  granted 
in  these  words :  "  On  motion  of  Mary  L.  Kenaday,  executrix, 
by  her  attorney,  and  it  appearing  to  the  court  that  the  practice 
in  cases  exactly  of  the  character  of  the  present  one  has  not  been 
established  by  precedent,  it  is  adjudged  and  ordered  by  the  court 
this  17th  day  of  April,  1899,  that  said  executrix  be,  and  she  is 
hereby,  allowed  an  appeal  from  the  order  of  this  court,  passed 
herein  April  5,  1899,  and  that  the  same  bond  in  the  sum  of 
$10,000  to  act  as  a  supersedeas  upon  the  issuing  a  writ  of  error 
in  this  case,  shall  stand  and  act  as  a  supersedeas  upon  said  ap- 
peal, or  according  as  a  writ  of  error  or  appeal  is  ultimately  de- 
cided to  be  the  method  of  obtaining  a  review  of  the  decision 
of  this  court  in  said  cause." 

The  supersedeas  bond  was  in  the  sum  of  $10,000,  and  ran  to 
Arabella  D.  Sinnott,  William  A.  Piles,  Ida  Piles  Miller,  and 
Belle  Hubert. 

WfH.  Henry  Dennis,  for  plaintiff  in  error  and  appellant. 

Wm,  A.  MiUikin  and  F.  P.  B,  Sands,  for  defendants  in  error 
and  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court: 

The  Court  of  Appeals  allowed  a  writ  of  error  to  review  its 
decree  approving  the  final  account,  and  a  few  days  subsequently 
and  at  the  same  term,  in  view  of  the  fact  that  the  practice  in 
cases  of  this  ^precise  character  had  not  been  established,  also 
allowed  an  appeal,  the  supersedeas  bond  on  the  writ  to  stand  on 
the  appeal,  if  appeal  were  determined  to  be  the  correct  method 
of  procedure.  Th^cause  was  docketed  in  this  court  as  on  writ 
or  error  and  as  on  appeal,  and  appellees  or  defendants  in  error 
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move  to  dismiss  the  appeal  because  the  writ  of  error  had  pre- 
viously issued  and  the  writ  of  error  because  the  remedy  was  by 
appeal.  We  must  decline  however  to  sustain  both  motions  on 
these  grounds  under  the  circumstances.  The  determination  of 
the  proper  course  to  be  taken  in  seeking  our  jurisdiction  will 
dispose  of  one  motion  or  the  other. 

By  section  8  of  the  Act  of  February  9,  1893  (27  Stat,  at  L. 
434,  chap.  74),  final  judgments  or  decrees  of  the  Court  of  Ap- 
peals are  to  be  re-examined  by  this  court  on  writ  of  error  or 
appeal  in  the  same  manner  and  under  the  same  regulations  as 
theretofore  provided  in  cases  of  writs  of  error  or  appeals  from 
judgments  in  the  Supreme  Court  of  the  District  of  Columbia. 

In  Ormsby  v.  Webb  (134  U.  S.  47,  33  L.  ed.  805,  10  Sup.  Ct. 
Rep.  478),  it  was  ruled  that  a  writ  of  error  would  lie  to  review 
a  judgment  of  the  Supreme  Court  of  the  District  of  Columbia, 
admitting  a  will  to  probate,  not  merely  because  in  that  case  a 
trial  by  jury  had  been  actually  had,  but  upon  the  more  general 
grounds,  thus  stated  by  Mr.  Justice  Harlan  :  "  It  is,  of  course, 
undisputed  that  a  final  decree  in  equity,  in  the  court  below, 
cannot  be  reviewed  here  by  means  of  a  writ  of  error.  But  & 
proceeding  involving  the  original  probate  of  a  last  will  and 
testament  is  not  strictly  a  proceeding  in  equity,  although  rights 
arising  out  of,  or  dependent  upon,  such  probate  have  often  been 
determined  by  suits  in  equity.  In  determining  the  question  of 
the  competency  of  the  deceased  to  make  a  will,  the  parties  have 
an  absolute  right  to  a  trial  by  jury,  and  to  bills  of  exceptions 
covering  all  the  rulings  of  the  court  during  the  progress  of  such 
trial.  These  are  not  the  ordinary  features  of  a  suit  in  equity. 
A  proceeding  in  this  District  for  the  probate  of  a  will,  although 
of  a  peculiar  character,  is  nevertheless  a  case  in  which  there  may 
be  adversary  parties,  and  in  which  there  may  be  a  final  judg- 
ment affecting  rights  of  property.  It  comes  within  the  very 
terms  of  the  act  of  Congress  defining  the  cases  in  the  Supreme 
Court  of  this  District,  the  final  judgments  in  which  may  be  re- 
examined here.  If  it  be  not  a  case  in  equity,  it  is  to  be  brought 
to  this  court  upon  writ  of  error,  although  the  proceeding  may 
not  be  technically  one  at  law,  as  distinguished  from  equity.^ 
(And  see  Campbell  v.  Porter,  162  U.  S.  478,  40  L.  cd.  1044,  16 
Sup.  Ct.  Rep.  871.) 
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But  while  that  is  the  established  rule  in  that  class  of  cases,  it 
by  no  means  follows  that  it  is  applicable  in  this  case. 

At  common  law,  jurisdiction  over  the  estates  of  deceased  per- 
sons vested  in  the  Ecclesiastical,  Common-law  and  Chancery 
Courts,  and  in  this  country  Courts  of  Probate  or  Orphans' 
Courts  have  universally  been  created  by  statute  for  the  general 
exercise  of  that  jurisdiction,  including  the  exercise  of  equitable 
as  well  as  common-law  powers  and  the  pursuit  of  appropriate 
procedure. 

The  District  Supreme  Court  sits  as  an  Orphans'  Court,  and 
by  section  i  of  subchapter  15  of  chapter  loi  of  the  Maryland  Tes- 
tamentary Act  of  January  20,  1799  (2  Kilty  November  Session, 
1798),  the  Orphans'  Court  was  instituted  "  for  the  purpose  of 
taking  the  probate  of  wills,  granting  letters  testamentary  and 
of  administration,  directing  the  conduct  and  settling  the  accounts 
of  executors  and  administrators,  securing  the  rights  of  legatees, 
superintending  the  distribution  of  the  estates  of  intestates,  secur- 
ing the  rights  of  orphans  and  legatees,  and  administering  justice 
in  all  matters  relative  to  the  affairs  of  deceased  persons,  accord- 
ihg  to  law." 

By  other  sections  it  is  made  the  duty  of  the  executor  or  the 
administrator,  on  settlement  of  his  account,  to  deliver  up  the 
estate  or  deliver  up  and  distribute  the  surplus  or  residue. 

And  by  section  12,  subchapter  15,  it  is  provided  that  "the 
Orphans'  Court  shall  have  full  power,  authority,  and  jurisdiction 
to  examine,  hear,  and  decree  upon,  all  accounts,  claims,  and 
demands,  existing  between  wards  and  their  guardians,  and  be- 
tween legatees,  or  persons  entitled  to  any  distributable  part  of 
an  intestate's  estate,  and  executors  and  administrators,  and  may 
enforce  obedience  to,  and  execution  of,  their  decrees,  in  the 
same  ample  manner  as  the  Court  of  Chancery  may." 

There  can  be  no  question  that  the  District  Supreme  Court 
was  clothed  as  an  Orphans'  Court,  with  ample  powers  to  proceed 
in  the  settlement  of  estates  and  the  distribution  thereof  to  those 
entitled,  in  accordance  with  equitable  principles  and  procedure ; 
and  we  think  that  the  controversy  raised  by  the  exceptions  of 
the  next  of  kin  to  this  final  account  was  in  its  nature  of  equi- 
table cognizance,  and  that  the  decree  of  the  Court  of  Appeals 
IS  properly  reviewable  on  appeal  rather  than  on  writ  of  error. 
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The  reasoning  which  conducts  to  this  conclusion  in  proceed- 
ings of  this  character  in  effect  disposes  of  the  contention  of 
appellant  that  the  decree  should  be  reversed  because  the 
Orphans'  Court  had  no  jurisdiction  over  an  alleged  residue  of 
personalty  in  the  hands  of  an  executrix  undisposed  of  by  the 
will,  as  jurisdiction  over  it  belonged  solely  to  a  court  of  equity, 
as  a  matter  of  trust.  Alvey,  C.  J.,  in  the  opinion  (reported  14 
App.  D.  C.  I,  21),  discussed  the  subject  at  length,  and  among 
other  things  said :  "  The  executor,  as  is  well  understood,  de- 
rives his  title  as  executor  from  the  will  of  the  testator,  but  he 
takes  no  beneficial  interest  in  the  undisposed  of  surplus  or  resi- 
due of  the  personal  estate,  by  mere  implication  or  construction, 
as  by  the  former  English  rule.  It  is  true  every  executor  is,  in 
a  certain  sense  and  to  a  certain  extent,  a  trustee  for  all  persons 
interested  in  the  preservation  and  distribution  of  the  personal 
estate  of  the  testator,  and  he  is  equally  so  in  respect  of  the  sur- 
plus or  residue  of  the  estate  undisposed  of  by  the  will,  as  of 
any  other  portion  of  the  estate.  He  takes  the  estate  under  the 
will  for  purposes  of  administration,  and  of  distribution  -of  those 
entitled;  and  while  a  court  of  equity  has  a  long-established 
jurisdiction  in  all  matters  of  trust,  of  account,  of  administration, 
and  of  construction,  in  the  settlement  of  estates,  yet  such  juris- 
diction is  not  exclusive  of  the  very  ample  jurisdiction  conferred 
on  the  Orphans'  Courts  of  Maryland,  and  the  Special  Term  of 
the  Supreme  Court  of  this  district  for  Orphans'  Court  business, 
by  the  Testamentary  Act  of  1798  (chap.  loi).  That  act  embodies 
in  its  various  provisions  a  testamentary  and  administrative  sys- 
tem, intended  to  be  complete  in  itself."  The  chief  justice  then 
gave  a  resume  of  the  act,  and  quoted  the  sections  to  which  we 
have  already  referred. 

There  being  a  controversy  over  the  distribution  between  the 
next  of  kin  and  the  executrix,  we  are  entirely  satisfied  that  the 
powers  vested  in  the  Orphans'  Court  gave  it  jurisdiction  to  dis- 
pose thereof,  and  that  appellees  were  not  compelled  to  go  into 
the  equity  court. 

Appellees  also  moved  to  dismiss  both  the  writ  of  error  and 
the  appeal,  on  the  ground  that  the  judgment  of  the  Court  of 
Appeals  on  the  first  appeal  was  a  complete  and  final  decree,  set- 
tling and  fixing  the  rights  of  the  parties,  and  that  appellant,  be- 
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cause  she  did  not  appeal  therefrom,  was  concluded  from  any 
review  by  this  court  of  the  matters  then  considered. 

We  do  not  think  so.  On  the  appeal  of  the  next  of  kin,  the 
Court  of  Appeals  reversed  and  remanded  the  cause  *'  that  the 
account  be  restated  in  accordance  with  the  principles  of  the  opin- 
ion of  this  court." 

The  account  was  to  be  entirely  recast  under  the  mandate, 
and  the  determination  of  who  were  the  next  of  kin,  the  propor- 
tions they  should  take,  the  effect  of  the  death  of  one  or  more  of 
them,  and  any  other  questions  that  might  arise,  were  remitted  to 
the  court  below.  The  settlement  was  to  be  a  final  settlement, 
and  the  decree  reversing  and  remanding  that  such  a  settlement 
might  be  had  on  the  principles  indicated  was  not  final  so  as  to 
justify  an  appeal  by  the  executrix  therefrom,  although,  had  it 
been  a  decree  of  affirmance,  the  present  appellees  might  have 
appealed. 

We  come  then  to  the  case  lipon  the  merits,  and  it  must  be 
determined  on  the  correct  construction  of  the  will,  arrived  at  in 
accordance  with  well-settled  applicable  rules. 

The  cardinal  rule  is  that  the  intention  of  the  testator  expressed 
in  his  will,  or  clearly  deducible  therefrom,  must  prevail,  if  con- 
sistent with  the  rules  of  law.  And  another  familiar  rule  is  that 
the  law  prefers  a  construction  which  will  prevent  a  partial  in- 
testacy to  one  that  will  permit  it,  if  such  a  construction  may  be 
reasonably  given.  And  in  principle  this  must  be  so  when  it  is 
contended  that  the  executor  takes  merely  for  next  of  kin  claim- 
ing as  distributees  of  an  alleged  undisposed-of  residue. 

The  general  intention  of  the  testator  in  this  instance  is  per- 
fectly clear.  The  will  was  inartificially  drawn,  but  its  various  pro- 
visions, taken  together,  put  it  beyond  doubt  that  he  intended  to 
dispose  of  all  his  property,  and  we  think  that  he  accomplished 
that  purpose.  In  doing  so  all  property  not  expressly  given  an- 
other destination  was,  in  substance,  devised  and  bequeathed  to 
his  wife,  including  some  $10,000  on  deposit.  His  intention  that 
she  should  thus  take  is  evident.  And  if  by  the  will  he  disposed 
of  all  the  property  he  had,  there  appeared  no  necessity  for  a 
technical  residuary  clause. 

The  property  enumerated  in  the  will  was  the  property  he 
owned  at  the  time  of   his   death,  except  that   there  was   but 
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$810.60  on  deposit  in  bank,  and  he  had  $9,000  in  United  States 
bonds  more  than  when  the  will  was  executed.  These  bonds  were 
of  a  subsequent  date  to  that  of  the  execution  of  the  will,  and 
were  necessarily  therefore  purchased  afterward. 

The  will,  executed  April  3,  1894,  referred  to  $15,500  of  bonds, 
and,  at  his  death,  he  had  bonds  for  $24,500,  $15,500  dated  April 
23,  1889,  and  $9,000  dated  April  i,  1895. 

The  question  then  really  comes  to  this,  whether  an  irrebut- 
table presumption  arises  that  the  testator,  by  reducing  the 
amount  of  money  on  hand  at  the  date  of  his  will,  intended  that 
the  amount  of  such  reduction,  though  remaining  in  his  assets 
in  another  form,  should  be  distributed  to  his  next  of  kin  rather 
than  that  his  wife  should  receive  it. 

And  it  is  to  be  observed  at  the  outset  that  to  each  of  the  next 
of  kin  he  made  a  bequest.  To  his  sister,  Mrs.  Sinnott,  a  specific 
legacy  of  $12,000  of  the  $15,500  of  bonds,  and  to  the  children 
of  a  deceased  sister  legacies  aggregating  $3,000  out  of  the 
$3,500  of  bonds  remaining  after  the  delivery  of  the  $12,000  to 
Mrs.  Sinnott.  Certain  enumerated  promissory  notes  were  other- 
wise disposed  of,  and  all  the  rest  of  his  property,  real  estate, 
household  furniture,  Richmond  city  bond,  money,'  etc.,  was  de- 
vised and  bequeathed  to  his  beloved  wife.  There  was  indeed  an 
apparent  surplus  of  $500  of  the  $3,500  of  bonds,  but  the  allow- 
ance to  Mrs.  Hemenway  of  $500  immediately  followed  the  be- 
quests to  the  next  of  kin. 

At  his  death  there  were  on  hand  $9,000  more  in  bonds,  and 
$9,000  less  in  money.  Do  the  rules  of  law  require  it  to  be  held 
that  by  this  change  he  intended  to  withdraw  so  much  from  what 
he  had  designed  his  wife  to  have,  and  to  bestow  it  on  the  next 
of  kin  in  addition  to  what  he  had  originally  expressly  g^ven 
them? 

The  question  involved  is  one  of  ademption,  and  not  of  satis- 
faction. Without  going  into  refinements  in  respect  of  the  defi- 
nition of  the  word  "  ademption,"  it  may  be  said  to  be  the  ex- 
tinction or  withdrawal  of  a  legacy  in  consequence  of  some  act  of 
the  testator  equivalent  to  its  revocation,  or  clearly  indicative  of 
an  intention  to  revoke.  The  satisfaction  of  a  general  legacy  de- 
pends on  the  intention  of  the  testator  as  inferred  from  his  acts, 
but  the  ademption  of  a  specific  legacy  is  effected  by  the  extinc- 
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tion  of  the  thing  or  fund  bequeathed,  and  the  intention  that  the 
legacy  should  fail  is  presumed.  At  least  a  different  intention  in 
that  regard  which  is  not  expressed  will  not  be  implied,  although 
the  intention  which  is  expressed  relates  to  something  which  has 
ceased  to  exist. 

Williams  on  Executors  says  in  reference  to  the  different  kinds 
of  legacies  that  "  a  legacy  is  general  when  it  is  so  given  as  not  to 
amount  to  a  bequest  of  a  particular  thing  or  money  of  the  testator,, 
distinguished  from  all  others  of  the  same  kind.  A  legacy  is 
specific  when  it  is  a  bequest  of  a  specified  part  of  the  testator's 
personal  estate,  which  is  so  distinguished.  *  .*  *  A  legacy 
of  quantity  is  ordinarily  a  general  legacy ;  but  there  are  legacies 
of  quantity  in  the  nature  of  specific  legacies,  as  of  so  much  money, 
with  reference  to  a  particular  fund  for  payment.  This  kind  of 
legacy  is  called  by  the  civilians  a  demonstrative  legacy ;  and  it  is 
so  far  general,  and  differs  so  much  in  effect  from  one  properly 
specific,  that  if  the  fund  be  called  in  or  fail,  the  legatee  will  not 
be  deprived  of  his  legacy,  but  be  permitted  to  receive  it  out  of  the 
general  assets ;  yet  the  legacy  is  so  far  specific,  that  it  will  not  be 
liable  to  abate  with  general  legacies  upon  a  deficiency  of  assets." 
(Vol.  2,  p.  1 1 58.)  And  he  adds:  "The  courts  in  general  are 
averse  from  construing  legacies  to  be  specific;  and  the  intention 
of  the  testator,  with  reference  to  the  thing  bequeathed,  must  be 
clear." 

These  rules  are  considered  and  applied  in  well-nigh  innumera- 
ble cases.  Many  of  them  will  be  found  cited  in  the  notes  to 
Askburner  v.  Macguire  (2  Bro.  Ch.  108,  2  White  &  T.  Lead. 
Cas.  in  Eq.  [4th  Am.  ed.  from  4th  London  ed.]    600). 

In  Walton  v.  Walton  (7  Johns.  Ch.  258,  11  Am.  Dec.  456), 
Chancellor  Kent  reviews  the  subject  at  large  with  his  usual  abil- 
ity, aAd  criticises  the  observation  of  Lord  Thurlow  in  Stanley 
V.  Potter  (2  Cox  Ch.  Cas.  180),  that  the  question  in  these  cases 
does  not  turn  upon  the  intention  of  the  testator,  saying :  "  But 
I  apprehend  the  words  of  Lord  Thurlow  are  to  be  taken  with 
considerable  qualification;  and  that  it  is  essentially  a  question  of 
intention,  when  we  are  inquiring  into  the  character  of  the  legacy, 
upon  the  distinction  taken  in  the  civil  law,  between  a  demonstra- 
tive legacy,  where  the  testator  gives  a  general  legacy,  but  points 
out  the  fund  to  satisfy  it,  and  where  he  bequeaths  a  specific  debt.'' 
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In  Wilcox  V.  Wilcox  (13  Allen,  256),  Wells,  J.,  said: 
"  Courts  do  not  incline  to  construe  legacies  to  be  specific,  and 
will  not  do  so  unless  such  be  the  clear  intention  of  the  testator. 
(Kirby  v.  Potter,  4  Ves.  Jr.  748;  Atty.-Gen.  v.  Parkin,  2  Ambl. 
566;  Briggs  V.  Hosford,  22  Pick.  288;  Boardman  v.  Boardman, 
4  Allen,  179.)  If  a  legacy  be  pven,  with  reference  to  a  particu- 
lar fund  only,  as  pointing  out  a  convenient  mode  of  payment,  it 
is  to  be  construed  as  demonstrative,  and  the  legatee  will  not  be 
disappointed  though  the  fund  wholly  fail." 

In  Titft  V.  Porter  (8  N.  Y.  516),  Johnson,  J.,  speaking  for 
the  majority  of  the  court,  said :  "A  legacy  is  general,  when  it  is. 
so  given  as  not  to  amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator  distinguished  from  all  others  of  the  same 
kind.  It  is  specific,  when  it  is  a  bequest  of  a  specified  part  of  the 
testator's  personal  estate  which  is  so  distinguished.  *  *  * 
The  inclination  of  the  courts  to  hold  legacies  to  be  general,  rather 
than  specific,  and  on  which  the  rule  is  based  that  to  make  a  legacy 
specific,  its  terms  must  clearly  require  such  a  construction,  rests 
upon  solid  grounds.  The  presumption  is  stronger  that  a  testator 
intends  some  benefit  to  a  legatee,  than  that  he  intends  a  benefit 
only  upon  the  collateral  condition  that  he  shall  remain,  till  death, 
owner  of  the  property  bequeathed.  The  motives  which  ordi- 
narily determine  men  in  selecting  legatees,  are  their  feelings  of 
regard,  and  the  presumption  of  course  is  that  their  feelings  con- 
tinue and  they  are  looked  upon  as  likely  to  continue.  An  inten- 
tion of  benefit  being  once  expressed,  to  make  its  taking  effect 
turn  upon  the  contingency  of  the  condition  of  the  testator's  prop- 
erty being  unchanged,  instead  of  upon  the  continuance  of  the 
same  feelings  which  in  the  first  instance  prompted  the  selection 
of  the  legatee,  requires,  as  it  ought,  clear  language  to  convey  that 
intention." 

And  so  Alvey,  C.  J.,  in  Gelbach  v.  Shively  (67  Md.  498,  10 
Atl.  247)  :  "  Ordinarily,  a  legacy  of  a  sum  of  money  is  a  gen- 
eral legacy ;  but  where  a  particular  sum  is  given,  with  reference 
to  a  particular  fund  for  payment,  such  l^^cy  is  denominated  in 
the  law  a  defnonstrative  legacy ;  and  such  legacy  is  so  far  general, 
and  differs  so  materially  in  effect  from  one  properly  specific,  that 
if  the  fund  be  called  in  or  fail,  or  prove  to  be  insuflicient,  the  leg- 
atee will  not  be  deprived  of  his  legacy*  but  he  will  be  permitted 
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to  receive  it  out  of  the  general  assets  of  the  estate.  (Dugan  v. 
Hollins,  II  Md.  77.)  But  such  legacy  is  so  far  specific  that  it 
will  not  be  liable  to  abate  with  general  legacies,  upon  a  deficiency 
of  the  assets,  except  to  the  extent  that  it  is  to  be  treated  as  a  gen- 
eral legacy,  after  the  application  of  the  fund  designated  for  its 
payment.  {Mullitis  v.  Smith,  i  Drew.  &  S.  204,  2  Wms.  Exrs. 
995.)  The  authorities  seem  to  be  clear  in  holding  that  whether 
a  legacy  is  to  be  treated  as  a  demonstrative  legacy,  or  is  one 
dependent  exclusively  upon  a  particular  fund  for  payment,  is  a 
question  of  construction,  to  be  determined  according  to  what  may 
appear  to  have  been  the  general  intention  of  the  testator.  *  *  * 
It  is  certainly  true,  as  a  general  proposition,  as  was  said  by  the 
Vice-Chancellor  in  Dickin  v.  Edwards  (4  Hare,  276),  that  where 
a  testator  bequeaths  a  sum  of  money  in  such  a  manner  as  to  show 
a  separate  and  independent  intention  that  the  money  shall  be  paid 
to  the  legatee  at  all  events,  that  intention  will  not  be  held  to  be  con- 
trolled merely  by  a  direction  in  the  will  that  the  money  is  to  be 
raised  in  a  particular  way,  or  out  of  a  particular  fund." 

These  references  —  and  rulings  of  similar  import  are  legion  — 
serve  to  illustrate  the  governing  principles.  The  intention  of  the 
testator  must  prevail,  and  legacies  will  not  be  held  specific,  when 
the  result  would  be  that  the  mere  transmutation  of  money  into 
securities  raised  an  irrebuttable  presumption  of  ademption  incon- 
sistent with  l^e  intention  of  the  testator  as  plainly  deducible  from 
all  the  terms  of  his  will  taken  together. 

As  we  have  already  stated,  the  general  intention  of  the  testator 
in  this  case  was  to  leave  all  his  property  to  his  wife  except  what 
was  expressly  otherwise  disposed  of,  and  among  the  clauses  in- 
serted in  eflfectuation  of  that  result  were  these :  "Also,  my  busi- 
ness as  a  claim  agent  and  as  publisher  of  '  The  Vedette,'  together 
with  all  books,  papers,  files,  oflice  furniture,  &c.,  &c.  Also,  200 
shares  of  Sutro  Tunnel  stock  and  Comstock  bonds ;  also,  notes  and 
evidences  of  indebtedness  to  me,  of  more  or  less  value ;  also,  de- 
posits of  currency  entered  on  my  bank  book  of  the  National  Met- 
ropolitan Bank  amounting  to  $10,000.00,  more  or  less."  If  the 
latter  item  stood  alone,  and  were  not  read  in  connection  with  the 
will  as  a  whole,  if  ihight  well  be  that  it  should  be  held  to  be  a 
specific  legacy,  adeemed  pro  tdnto  by  the  use  of  the  money  except 
$810.60  in  the  purchase  of  additional  bonds,  or  otherwise.    But, 
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taken  in  connection  with  all  the  provisions  of  the  will,  with  the 
manifest  general  intention  of  the  testator,  and  with  the  rules 
against  partial  intestacy,  and  against  treating  legacies  as  specific, 
if  that  construction  can  be  avoided,  we  think  that  it  should  be 
regarded  as  in  its  nature  a  demonstrative  legacy,  and  not  adeemed 
by  the  change  from  money  into  property. 

Assuming  that  the  testator  had  at  the  date  of  the  will  about 
$10,000  on  deposit  in  the  bank,  his  intention  was  clear  that  his 
wife  should  receive  the  amount,  and  we  are  of  opinion  that  we 
ought  not  to  defeat  that  intention  by  holding  that  the  pecuniary 
legacy  was  specific,  and  that  the  subsequent  change  was  an 
ademption,  and  so  a  rule  of  law  rather  than  a  question  of 
intention. 

In  Towle  v.  Swasey  (106  Mass.  100),  a  legacy  of  "whatever 
sum  may  be  on  deposit "  in  a  certain  savings  bank  was  held  to  be 
specific,  but  there  the  provisions  of  the  will  evidenced  no  inten- 
tion to  the  contrary,  and  the  language  used  essentially  differed 
from  that  in  this  case. 

It  results  that  Mrs.  Kenaday  was  entitled  to  credit  herself  with 
the  $9^18.76,  and  that  the  original  decree  of  the  Orphans*  Court 
was  correct.  But  in  view  of  the  lapse  of  time  and  the  course  of 
the  litigation,  we  shall  simply  reverse  the  decree  of  the  Court  of 
Appeals  and  remand  the  cause  to  that  court  with  a  direction  to 
remand  it  to  the  court  below  for  a  restatement  of  the  final  account 
in  accordance  with  the  views  we  have  expressed.. 

So  ordered. 

Brewer  and  Peckham,  JJ.,  dissented. 
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(h)  Vesting  of  title. 

(i)  Cases  holding  bequests  specific  —  money. 

(j)  Stocks  or  bonds. 

(k)  Bond  and  mortgage. 

(1)  Other  property. 

(m)  Cases  holding  bequests  not  specific  —  stock  or  bonds. 

(n)  Bond  and  mortgage. 

(o)  Life  insurance. 

(a)  General  rules  and  principles— The  distinction  between  specific 
and  general  legacies  is  that  the  former  single  out  the  particular  or 
specific  thing  which  the  testator  intends  the  donee  to  have,  no  regard 
being  had  to  its  value,  while  the  latter  are  payable  out  of  the  general 
assets,  the  chief  element  of  the  gift  being  its  quantity  or  value;  the  great 
advantage  of  the  former  to  the  legatee  consists  in  dieir  immunity  from 
abating  with  general  legacies,  but  they  are  also  subject  to  the  disad- 
vantage of  having  no  recourse  against  the  general  estate  in  case  the 
thing  given  be  lost,  adeemed,  or  from  any  cause  lessened  in  value,  for 
recompense  or  satisfaction.  (Woerner  Admn.,  f  444;  Smith  v.  McKit- 
trick,  51  Iowa,  551,  2  N.  W.  290;  Tifft  v.  Porter,  8  N.  Y.  518;  Crawford 
V.  McCarthy,  159  N.  Y.  514,  54  N.  E.  277,  4  Prob.  Rep.  Annot.  681.  And 
see  opinion  of  Lord  Hardwicke  in  Purse  v.  Snaplin,  i  Atk.  417,  and  note. 
And  see  twte,  "  Demonstrative  Legacies,"  4  Prob.  Rep.  Annot.  687.) 

Any  words  which  clearly  manifest  an  intention  to  give  a  specific  thing 
constituting  a  part  of  the  estate  as  distinguished  from  all  other  things 
of  the  same  kind,  and  which  it  appears  the  testator  di4  not  use  to  desig- 
nate quantity,  or  to  describe  the  specific  character  of  thing  he  wanted 
to  give,  though  constituting  no  part  of  his  estate,  will  make  the  legacy 
specific.    (Moore  v.  Moore,  50  N.  J.  Eq.  561,  25  Atl.  403.) 

Pointing  out  the  source  from  which  payment  of  a  legacy  is  expected 
to  be  made  does  not  make  it  specific;  it  is  general  and  demonstrative 
The  bequest  was  "  I  also  give  my  said  wife  the  sum  of  $50,000,  which 
may  be  invested  in  bank  stock.  Fort  Edward,  and  Wyoming,  Iowa,  and 
in  bonds."  (Matter  of  Hodgman,  140  N.  Y.  421,  35  N.  E.  660.  And  see 
Re  Pease's  Estate,  19  Misc.  Rep.  210,  43  N.  Y.  Supp.  1146;  Crawford  v. 
McCarthy,  supra.  See  note,  "  Demonstrative  Legacies,"  4  Prob.  Rep. 
Annot.  687.) 

In  Lawson  v.  Stich  (i  Atk.  507),  Lord  Hardwicke  says:  "  It  is  diffi- 
cult to  make  pecuniary  legacies  specific  ones;  but  some  such  there  are, 
as  in  the  case  of  a  sum  of  money  in  such  a  bag,  the  bequest  of  a  bond 
or  other  security,  or  a  bequest  of  money  out  of  such  security." 

A  legatee  of  a  specific  legacy  is  entitled  to  receive  the  thing  itself 
in  specie,  without  interest  as  such  payable  by  the  executor,  but  with  such 
increment  as  may  have  actually  attached  to  it.  (Larkin  v.  Salmon,  3 
Dem.  27a) 

A  general  residuary  bequest  cannot  be  converted  by  construction  into 
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a  specific  one,  when  there  is  no  property  therein  specifically  designated. 
(McFadden  v.  Hefley,  28  S.  C.  317,  5  S.  E.  812.) 

The  fact  that  a  legacy  is  given  for  a  specific  purpose  mentioned  in  the 
will  does  not  make  the  legacy  itself  specific.  (Wetmore  v.  St.  Luke's 
HospiUl,  56  Hun,  314,  9  N.  Y.  Supp.  753.) 

A  direction  to  invest  a  certain  sum  of  money  in  a  particular  security 
is  not  a  specific,  but  a  general  legacy.  (Moore  v.  Moore,  50  N.  J.  Eq. 
561,  25  Atl.  403.)  And  so  where  directed  to  be  invested  in  land.  (McFad- 
den v.  Hefley,  28  S,  C.  317,  5  S.  E.  812.) 

Subject  to  debts  and  expenses  by  terms  of  will  does  not  prevent 
legacy  being  specific.     (Alexander  v.  Bates,  127  Ala.  328,  28  So.  415.) 

(b)  Time  will  speaks. —  To  take  the  case  of  a  specific  legacy  out  of 
the  genera]  rule,  that  in  a  will  of  personal  estate,  the  testator  is  pre- 
sumed to  speak  with  reference  to  the  time  of  his  death,  there  must  be 
something  in  the  nature  of  the  property  or  thing  bequeathed,  or  in  the 
language  used  by  the  testator,  to  show  that  he  intended  to  confine  his 
gift  to  the  property  or  subject  of  the  bequest  as  it  existed  at  the  time 
of  the  making  of  the  will.    (Van  Vechten  v.  Van  Vechten,  8  Paige,  104.) 

Testator  in  giving  a  specific  legacy  may  refer  to  time  of  his  death;  it 
is  not  necessary  he  should  have  the  property  at  time  of  making  of  his 
will.    (Stephenson  v.  Dowson,  3  Beav.  349.) 

A  specific  legacy  may  speak  with  reference  to  the  future  when  so 
intended.    (Succession  of  Shaffer,  50  La.  Anui  601,  23  So.  739.) 

(c)  Intention  governs — The  intention  of  the  testator  governs  the 
construction  as  to  whether  a  legacy  is  specific  or  not.  (Wheeler  v. 
Wood,  104  Mich.  414,  62  J>J.  W.  577;  Page  v.  Eldridge  Public  Library 
Assn.,  69  N.  H.  575,  45  Atl.  411;  Moore  v.  Moore,  50  N.  J.  Eq.  554,  25 
Atl.  403;  WyckofF  v.  Perrine,  Z7  N.  J.  Eq.  120;  Golder  v.  Littlejohn, 
30  Wis.  344;  Norris  v.  Thompson,  16  N.  J.  Eq.  218;  Humphrey  v.  Rob- 
inson, 52  Hun,  204,  5  N.  Y.  Supp.  164;  Matter  of  Mitchell,  61  Hun,  zi^^ 
16  N.  Y.  Supp.  180.) 

A  general  legacy  of  money  cannot  be  made  specific  on  any  assumed 
intention  not  finding  expression  in  the  will.     (Bliven  v.  Seymour,  88  N. 

Y.  475.) 

A  bequest  cannot  be  held  to  be  specific  against  express  words  declar- 
ing a  trust.    (Cagney  v.  O'Brien,  83  111.  72.) 

(d)  Leaning  of  the  courts. —  The  general  leaning  of  the  courts  is 
against  making  legacies  specific  in  cases  of  doubtful  construction. 
(Bradford  v.  Haynes,  20  Me.  107;  WyckoflF  v.  Perrine,  2t7  N.  J.  Eq.  120; 
Humphrey  v.  Robinson,  52  Hun,  204,  5  N. -Y.  Supp.  164;  Giddings  v. 
Seward,  16  N.  Y.  365;  TiflFt  v.  Porter,  8  id.  521;  Giddings  v.  Seward,  16 
id.  367;  Simmons  v.  Vallance,  4  Bro.  Ch.  349;  Chaworth  v.  Beech,  4  Ves. 
556;  Innes  v.  Johnson,  id.  568;  Gillaume  v.  Adderley,  15  id.  390.) 

(e)  Effect  of  woard  -"my"  or  '« mine."— As  to  the  use  of  the  word 
*'  my  "  or  "  mine  "  to  determine  particular  property.  (Purse  v.  Snaplin, 
I  Atk.  416.) 
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As  to  effect  of  the  word  "  my  "  in  making  a  legacy  of  stock  specific. 
(See  Harvard  Society  v.  Tufts,  151  Mass.  76,  78,  23  N.  E.  1006.  And 
see  Metcalf  v.  Framingham  Parish,  128  Mass.  373;  Norris  v.  Thompson. 
16  N.  J.  Eq.  222;  Tifft  V.  Porter,  8  N.  Y.  518.) 

(f)  Change  in  foim. —  As  to  change  in  form  of  a  specific  bequest  by 
testator,  not  defeating  it,  see  Abernethy  v.  Catlin  (2  Dem.  348);  Gard- 
ner V.  Printup  (2  Barb.  83);  Walton  v.  Walton  (7  Johns.  Ch.  258); 
Prendergast  v.  Walsh  (42  Atl  1049). 

(g)  Extrinsic  evidence. —  A  general  legacy  in  a  will  cannot  be  made 
specific  by  terms  of  an  extrinsic  memorandum  referred  to  in  the  will. 
(Booth  V.  Baptist  Church,  126  N.  Y.  215,  247.  28  N.  E,  238,) 

Although  if  legacy  is  made  specific  by  the  will,  such  a  memorandum 
may  be  admissible  in  evidence  for  purpose  of  identification.    (Id.) 

A  legacy  of  stock  appearing  to  be  general  on  face  of  will  may  be 
shown  to  be  specific  by  extrinsic  or  parol  evidence  of  the  nature  and 
extent  of  testator's  estate,  and  of  the  circumstances  under  which  the  will 
was  made,  in  identifying  or  distinguishing  the  subject-matter.  (Matter 
of  Hastings,  6  Dem.  307  [the  opinion  of  Surrogate  Rollins  in  this  case 
is  instructive  and  exhaustive].  And  see  Humphrey  v.  Robinson,  52 
Hun,  204,  s  N.  Y.  Supp.  164.) 

(h)  Vesting  of  titl& —  When  the  legacy  is  specific  it  needs  only  the 
assent  of  the  executors  to  vest  the  title  in  the  legatee;  this  assent  may 
be  express  or  implied,  and  the  rule  applies  although  the  legatee  is  him- 
self executor.  (Linthicum  v.  Caswell,  19  App.  Div.  541,  46  N.  Y.  Supp. 
610;  aflPd.  in  160  N.  Y.  702,  57  N.  E.  11 15.  And  see  Blood  v.  Kane,  130 
N.  Y.  514,  29  N.  E.  994.) 

The  vesting  of  the  interest  in  any  specific  thing  bequeathed  as  depend- 
ing upon  the  assent  of  the  executor,  in  an  action  of  conversion.  (Onon- 
daga Trust  Co.  V.  Price.  87  N.  Y.  542.) 

(i)  Cases  holding  bequests  specific  —  money. —  A  bequest  of  "the 
money  now  owing  to  me  from  A."  is  specific.  (Hayes  v.  Hayes,  45  N. 
J.  Eq.  461,  17  Atl.  634.) 

Legacy  of  money  due  on  a  note,  held  specific,  upon  the  intention. 
(Craworth  v.  Beech,  4  Ves.  555.) 

A  bequest  of  **  four  hundred  dollars  that  she  (the  legatee)  has  now  in 
her  possession,"  is  specific.    (Snow  v.  Moore,  107  Mass.  510.) 

A  bequest  of  **  all  the  money  left  in  a  certain  bank,"  after  complying 
with  previous  directions  in  the  will,  is  specific.  (Larkin  v.  Salmon,  3 
Dem.  270.) 

Bequest  of  "  800  pounds  invested  in  2^^  "  Consols,"  where  the  context 
of  the  will  sustained  the  construction,  held  specific.    (Re  Pratt,   i   Ch. 

491  [1894].) 

Bequest  of  **  one  thousand  pounds  being  part  of  the  monies  received 
by  J.,  from  my  debtor  A.  G.,  but  not  remitted  to  me,"  is  specific.  (Nel- 
son V.  Carter,  5  Sim.  530.) 

But  a  similar  bequest  of  jCio,ooo,  "  being  my  share  of  the  capital  now 


KENADAY,    EXECUTRIX,   v.    SINNOTT   ET   AL.        277 

en^^ged  in  the  banking  business  "  was  held  to  be  a  demonstrative  and 
not  a  specific  legacy.     (Sparrow  v.  Josselyn,  i6  Beav.  135.) 

A  gift  of  whatever  sum  the  testator  may  have  on  deposit  in  a  certain 
bank  at  time  of  his  death  is  specific.  (Barber  v.  Davidson,  73  111.  App- 
441;  Towle  v.  Swasey,  106  Mass.  100.) 

And  so  when  the  gift  is  of  money  deposited  in  a  certain  bank  at  time 
of  making  the  will,  and  such  specific  legacy  is  not  adeemed  by  testator 
taking  it  out  of  the  bank,  and  depositing  same  in  another  bank.  (Pren- 
dergast  v.  Walsh,  42  Atl.  1049.) 

A  bequest,  **I  direct  my  daughter  out  of  the  moneys  belonging  to  me 
on  deposit  in  her  name,  to  pay  my  said  son  the  sum  of  fifteen  hundred 
dollars,"  without  any  general  bequest  to  the  son,  is  specific.  (Crawford 
v.  McCarthy,  159  N.  Y.  514,  54  N.  E.  277,  4  Prob.  Rep  Annot.  681.) 

(J)  Stocks  or  bonds. —  Bequest  of  dividends  of  twenty  shares  of  bank 
stock  held  specific.    (Newcomb  v.  St.  Peter's  Church,  2  Sandf.  Ch.  709.) 

A  "  bequest  of  ten  shares  of  the  stock  of  the  Worcester  and  Nashua 
Railroad  Company,"  held  specific.  (Harvard  Society  v.  Tufts,  151  Mass. 
78,  23  N.  E.  1006.) 

A  bequest  of  **  five  thousand  dollars  of  my  Virginia  registered  State 
bonds  "  is  specific.    (Hood  v.  Haden,  82  Va.  588.) 

Bequest  of  annuities  "  standing  in  my  name  "  held  specific.  (Gordon 
v.  DufF,  28  Beav,  519.)  And  so  where  stock  named  is  described  as 
standing  in  name  of  another  person.  (Harrison  v.  Jackson,  7  Ch. 
Div.  339.) 

A  bequest  of  the  dividends  on  all  stocks  I  shall  have  or  be  entitled  ta 
at  time  of  my  death  held  specific.     (Stephenson  v.  Dowson,  3  Beav.  342.) 

Bequest  of  stock  "  describing  it  as  government  stock  or  in  companies 
to  which  she  might  be  entitled"  held  specific.  (Measure  v.  Carleton,  30 
Beav.  538.) 

Stock  bequest  held  specific.    (Queen's  College  v.  Sutton,  12  Sim.  521.) 

Bequest  of  debenture  stock  or  shares  held  specific  because  the  testator 
referred  to  them  by  the  words  "  in  their  present  state  of  investment."^ 
(Re  Nottage,  2  Ch.  657  [1895]) 

A  bequest  of  testator's  *'  right,  interest  and  property  in  thirty  shares 
of  bank  stock  "  held  specific.    (Walton  v.  Walton,  7  Johns.  Ch.  258.) 

A  bequest  of  dividends  on  certain  specified  stocks,  without  disposi- 
tion of  the  stocks  themselves,  carries  the  stocks  also  and  is  specific. 
(McFadden  v.  Hefley,  28  S.  C.  317,  5  S.  E.  812.) 

A  bequest  of  the  '*  bank  stock  I  hold  in  the  First  National  Bank  of 
C."  is  specific,  and  the  widow  held  entitled  to  same  free  from  incum- 
brance pot  upon  it  by  the  testator.     (Johnson  v.  Go'ss,  128  Mass.  433.) 

To  make  a  legacy  of  stock  or  securities  specific  there  must  be  some- 
thing upon  the  face  of  the  will  to  individuate  them,  and  to  distinguish 
them  from  all  others  of  the  same  kind.  (Norris  v.  Thompson,  16  N.  J. 
Eq.  222;  Tifft  V.  Porter,  8  N.  Y.  516.) 

A  bequest  of  "  all  the  will,  stock  and  bank  stock  remaining  in  my 
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name  after  the  decease  of  my  said  wife  "  is  specific,  and  will  be  con- 
strued to  cover  deposits  in  a  savings  bank  if  the  testator  owns  no  shares 
of  stock  in  a  bank.  (Tomlinson  v.  Bury,  145  Mass.  346,  14  N.  E.  137; 
Harvard  Society  v.  Tufts,  151  Mass.  78,  23  N.  E.  1006.) 

In  Innes  v.  Johnson  (4  Ves.  568)  the  words  *•  said  bond"  were  held 
controlling  in  construction  of  intention  to  make  a  previous  bequest  of 
the  bond  specific,  such  a  bond  being  found  after  death  of  testator  to 
answer  the  description  as  to  amount,  although  there  were  other  bonds. 

(k)  Bond  and  mortgage. —  Bequest  of  a  bond  and  mortgage  held 
specific.    (Humphrey  v.  Robinson,  52  Hun,  204,  5  N.  Y.  Supp.  164.) 

Mortgage  and  bank  stock  held  specific.  (Moore  v.  Moore,  50  N.  J. 
Eq.  561,  25  Atl  403.) 

Bequest  of  sum  of  money  due  on  a  mortgage   held  specific.    (Siden- 
botham  v.  Watson,  11  Hare,  170;  Gardner  v.  Hatton,  6  Sim.  93.) 
'  A  bequest  of  "  the  proceeds  of  a  certain  bond  and  mortgage "  held 
specific.    (Gardner  v.  Printup,  2  Barb.  83.) 

A  bequest  of  notes  secured  by  mortgage  is  specific.  (Tolman  v.  Tol' 
man,  85  Me.  317,  27  Atl.  184.) 

And  so  of  a  mortgage.  (McMahon's  Estate,  132  Pa.  St.  175,  19  Atl.  68.) 

A  bequest  of  the  interest  upon  bonds  and  mortgages  to  be  selected  by 
the  executor  held  to  be  specific.    (Blundell  v.  Pope,  21  Atl.  456  [N.  J.].) 

A  bequest  of  a  certain  sum  to  be  paid  "  by  assigning  a  certain  mort- 
gage "  is  a  specific  legacy.    (Wheeler  v.  Wood,   104  Mich.  414,  62  N. 

w.  577.) 

But  not  where  the  bequest  is  to  be  paid  *'  from  securities  to  be 
selected"  by  the  widow,  and  she  dies  before  making  such  selection. 
(Page  v.  Eldridge  Public  Library  Assn.,  69  N.  H.  575,  45  Atl.  411.) 

And  where  securities  are  to  be  selected  by  the  executor  to  produce 
certain  income,  not  specific.  (Eggleston  v.  Merriam,  85  N.  W.  937;  Mer- 
riam  v.  Merriam,  80  Minn.  254,  83  N.  W.  162.) 

A  gift  of  an  overdue  bond  and  mortgage  at  time  will  was  made,  with 
direction  to  convert  into  cash  and  divide  proceeds,  held  to  be  specific. 
(Abernethy  v.  Catlin,  2  Dem.  341.) 

(1)  Other  property —  Bequest  of  a  specified  debt  held  specific. 
(Wyckoff  V.  Perrine,  37  N.  J.  Eq.  119.) 

A  bequest  of  "  all  the  cows  "  of  testator  is  specific.  (Brady  v.  Brady, 
78  Md.  461,  28  Atl.  515.  And  see  Kingsland  v.  Kingsland,  47  Atl.  69 
[N.J.].) 

Bequest  of  property  referred  to  as  in  testator's  possession,  held  specific. 
(Pitt  V.  Lord  Camelford,  3  Bro.  Ch.  160.) 

A  bequest  of  "all  notes  of  hand  which  are  payable  to  me  at  the  date 
of  this  codicil  "  is  specific.    (Ford  v.  Ford,  23  N.  H.  212.) 

Growing  crops  held  specifically  bequeathed  in  devise  of  a  certain  farm. 
(Stall  V,  Wilbur,  77  N.  Y.  158.) 

A  bequest  of  **  two  thousand  dollars,  received  from  the  estate  of  my 
father"  is  specific.    (Smith  v.  McKitterick,  51  Iowa,  548,  2  N.  W.  390.) 
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And  so  where  the  bequest  is  of  "all  the  property  which  she  brought 
with  her; "  and  such  property  may  be  identified  by  parol  evidence. 
(Spencer  v.  Higgins,  22  Conn.  521.  See  note,  "  Extrinsic  Evidence  as 
Applied  to  Wills,"  4  Prob.  Rep.  Annot  467.) 

A  bequest  of  all  the  personalty  to  one  person,  except  "  a  stock  of 
merchandise,  books,  accounts,  notes,  store  fixtures,  and  everything  else 
belonging  to  a  certain  store,"  which  is  given  to  another  person,  makes 
the  latter  bequest  specific.    (Kelly  v.  Richardson,  100  Ala.  384, 13  So.  785.) 

A  bequest  of  "  all  the  horses,  mules,  cows,  wagons,  farming  imple- 
ments, household  and  kitchen  furniture  on  the  plantation  whereon  I 
now  reside  "  is  specific.    (McFadden  v.  Heficy,  28  S.  C.  317,  5  S.  E.  812.) 

(m)  Cases   holding   bequests   not   speciflo  —  stock    or   bonds. —  A 

bequest  of  " shares  of  the  common  stock'  of  the  United   States 

Rubber  Co.,  now  owned  by  me,  and  standing  in  my  name  on  the  books 
of  the  company"  to  several  different  persons,  held  to  be  insufficient  to 
distinguish  or  identify  the  shares  given  by  any  particular  bequest  from 
any  other  of  a  large  number  of  shares  (3,257)  owned  by  testator  and 
standing  in  his  name,  and  hence  the  bequests  were  not  specific. 
(Mahoney  v.  Holt,  19  R.  I.  660,  36  Atl.  i.  And  see  Norris  v.  Thompson, 
16  N.  J.  Eq.  218.  But  compare  Metcalf  v.  Framingham  Parish,  128 
Mass.  370.) 

Bequest  of  "fifty  shares  in  the  York  Union  Banking  Co."  held  gen- 
eral and  not  specific,  where  there  was  nothing  in  the  will  to  show  that 
testator  intended  to  dispose  of  shares  which  he  then  held,  and  the  num- 
ber of  shares  he  did  dispose  of  was  not  identical  with  the  number  he 
then  held.    (Re  Gray,  36  Ch.  Div.  205,  209.) 

I 

A  direction  for  collection  of  the  amount  of  a  certain  bond,  and  division 

« 

of  the  proceeds  among  certain  legatees,  amount^  to  general  legacies. 
(Doughty  V.  Stilwcll,  i  Bradf.  30a) 

In  Simmons  v.  Vallance  (4  Bro.  Ch.  344,  349),  in  holding  a  bequest  of 
stock  to  be  general  and  pecuniary,  the  court  said,  "  there  must  be  some- 
thing more  than  having  stock  enough,  to  make  it  specific." 

A  bequest  of  "  four  thousand  dollars  in  United  States  Government 
bonds,"  without  designation  of  source  from  which  to  be  obtained,  held 
general.    (Evans  v.  Hunter,  86  Iowa,  413,  53  N.  W.  277.) 

(n)  Bond  and  mortgage. —  A  bequest  of  "the  sum  of  $1,200,  and 
interest  on  same,  contained  in  a  bond  and  mortgage,"  described  in  the 
will,  with  provision  that  legatee  shall  have  same  for  life,  with  limitation 
over,  is  not  a  specific  but  a  demonstrative  legacy,  giving  the  income  of 
$1,200  for  life  of  the  legatee,  and  not  subject  to  ademption  by  assign- 
ment or  extinction  of  the  bond  and  mortgage  during  lifetime  of  testator. 
(Giddings  v.  Seward,  16  N.  Y.  365.  But  compare  Abernethy  v.  Catlin, 
2  Dem.  341.) 

(o)  Life  insoranee. —  A  bequest  to  be  paid  out  of  testator's  life  insur- 
ance as  soon  as  collected  is  not  a  specific,  but  is  a  general  and  demon- 
strative legacy.    (Byrne  v.  Hume,  86  Mich.  546,  49  N.  W.  576.) 
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Webb  et  al.  vs.  Webb  et  al, 
[Court  of  Appeals  of  Maryland,  December  7,  1900;  92  Md.  loi,  48  Atl.  95. 1 

Wills  —  Legacies  —  Vested  Estates  —  Interest  on  Lega- 
cies —  Commencement  of  Interest  —  Trustees  —  Judg- 
ments. 

1.  Infant  legatees  entitled  to  enjoyment  of  a  vested  legacy  on  reaching 

their  majority  filed  a  bill  against  the  executors  praying  that  the 
legacies  might  be  treated  as  trust  funds  in  the  hands  of  the  executors, 
and  that  the  court  would  assume  jurisdiction  of  the  trust  and  super- 
vise the  administration  for  complainants'  support  and  education. 
The  executors,  by  answer,  expressed  their  willingness  to  become 
trustees^  and  a  decree  was  entered  describing  them  as  such,  and 
directing  them  to  pay  a  certain  sum  to  the  infants*  guardian  monthly 
until  further  order  of  the  court;  and  thereafter  the  legatees  filed  a 
petition  asking  for  an  accounting  under  the  court's  direction.  Held, 
that  the  court  was  not  without  jurisdiction  to  entertain  the  petition 
on  the  ground  that  the  matters  had  been  adjudicated  between  the 
parties,  and  that  no  estate  was  being  administered  in  the  court. 

2.  Where  a  testator's  will  directed  that  certain  stpck  and  a  certain  sura 

of  money  should  be  given  by  the  executors  to  certain  grandsons, 
then  in  being,  whenever  convenient,  after  their  arriving  at  age,  the 
grandsons  took  a  vested  legacy. 

3.  Where  for  some  tifne  prior  to  testato/'s  death  he  had  contributed  a 

weekly  sum  to  the  support  of  infant  grandsons,  and  his  will  directed 
that  certain  stock  and  money  should  be  given  them  after  their 
arrival  at  age,  the  legacy  being  a  vested  one,  and  testator  having 
stood  in  loco  parentis  to  the  legatees,  they  w^ere  entitled  to  interest 
on  the  sum  bequeathed  and  on  the  income  of  the  stock  from  testa- 
tor's death. 

4.  Where  testator's  will  declared  that  a  certain  sum  should  be  given  to 

each  of  his  grandsons  who  might  live  to  reach  the  age  of  twenty- 
one,  the  legacies  were  contingent  ones. 

5.  Where  testators  will  declared  that  a  certain  sum  should  be  given  to 

each  of  his  grandsons  who  might  live  to  reach  the  age  of  twenty- 
one,  the  legacies,  being  contingent  ones,  would  not  bear  interest 
until  the  vesting  of  the  title  on  the  happening  of  the  contingency. 

Appeal  from  Circuit  Court  of  Baltimore  city ;  Pere  L.  Wickes^ 
Jttdge.  » 
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Petition  by  Robert  P.  Webb  and  others  against  William 
Rollins  Webb  and  others  for  an  accounting.  From  an  order  al- 
lowing a  counsel  fee  out  of  the  income  of  certain  legacies,  de- 
fendants appeal 

Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe, 
Boyd,  Pearce,  Schmucker,  and  Jones,  JJ. 

Rhodes  &  Rhodes,  for  appellants. 

Frank  Gosnell  and  James  W,  McElroy,  for  appellees. 

Schmucker,  J. —  This  is  an  appeal  from  an  order  allowing  a 
counsel  fee  out  of  the  income  from  certain  legacies  held  by  the 
appellants  in  trust  for  the  infant  appellees.  The  reasonableness 
of  the  amount  of  the  fee  is  admitted,  but  the  appellants  deny 
that  they  have  any  funds  out  of  which  to  pay  it,  and  thus  raise 
for  determination  the  main  issue  in  the  case,  which  is,  from 
what  time  do  the  legacies  bear  interest?  William  P.  Webb,  the 
grandfather  of  the  infant  appellees,  who  are  the  children  of  his 
deceased  son,  George  P.  Webb,  in  his  will  gave  to  his  two  sons, 
William  R.  and  Armstead  M.,  alKof  his  estate  of  every  kind 
other  than  that  described  in  the  following  clause :  "  Excepting 
only  the  ten  shares  of  the  stock  of  the  Lorraine  Cemetery  Com- 
pany of  Baltimore  City  and  the  ten  lots  in  the  said  cemetery 
which  were  formerly  the  property  of  my  deceased  son,  George 
Prescott  Webb,  and  which  became  mine  upon  the  death  of  my 
sister  Eliza  Ann  Webb,  to  whom  they  had  been  transferred,  to 
my  grandsons,  or  the  survivors  or  survivor  of  them,  the  sons 
of  my  deceased  son,  George  Prescott  Webb,  to  whom,  or  to  the 
survivors  or  survivor  of  them,  I  also  desire  my  executors  here- 
inafter named  to  give  at  such  time  or  times  as  they  may  find 
convenient  and  in  accordance  with  their  best  judgment,  not 
earlier,  however,  than  they  or  either  of  them  shall  reach  the  age 
of  twenty-one  y«ars,  the  sum  of  ten  thousand  dollars  each."  The 
two  living  sons,  William  R.  and  Armstead  M.,  who  are  the  ap- 
pellants, were  named  as  executors  in  the  will.  The  testator,  by 
a  codicil  to  his  wHl,  provided  as  follows :    "  Whereas,  in  said 
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will  in  the  causes  succeeding  the  one  begpinning  '  and  excepting 
only/  etc.,  there  is  an  omission  that  renders  said  clauses  am- 
biguous, and  it  is  my  purpose  and  intention  by  this  codicil  to 
correct  said  ambiguity,  and  also  to  make  certain  other  changes 
in  my  will  aforesaid:  Now,  therefore,  I  will  and  bequeath  as 
follows:  That  the  ten  (lo).  shares  of  the  stock  of  the  Lorraine 
Cemetery  Company  of  Baltimore  City  and  the  ten  (lo)  lots  in 
the  said  cemetery  formerly  the  property  of  my  deceased  son, 
George  Prescott  Webb,  which  became  mine  on  the  death  of  my 
sister  Eliza  Ann  Webb,  to  whom  they  had  been  transferred,  be 
given  to  my  grandsons  (or  to  the  survivors  or  survivor  of  them),* 
the  sons  of  my  deceased  son,  George  Prescott  Webb,  at  such 
time  or  times  as  my  executors  hereinbefore.nanxed  may  find  con- 
venient, and  in  accordance  with  their  best  judgment,  but  in  no 
case  before  they  or  either  of  them  shall  have  reached  the  age 
of  twenty-one  years ;  to  whom  (or  to  the  survivors  or  survivor 
of  them)  I  also  desire  my  executors  to  give,  under  the  above 
limitations  as  to  age  and  time  or  times,  the  sum  of  five  thou- 
sand dollars  ($5,000)  each."  The  testator's  widow,  Anna  Eliza 
Webb,  by  her  will  made  provision  for  the  appellees  as  follows : 
"  After  the  payment  of  all  my  just  debts  and  funeral  expenses, 
*  *  *  I  give,  devise,  and  bequeath  to  each  of  my  grandsons, 
the  sons  of  my  deceased  son,  George  Prescott  Webb,  who  may 
live  to  reach  the  age  of  twenty-one  years,  the  sum  of  one  thou- 
sand dollars.  I  give,  devise,  grant,  and  bequeath  all  the  residue 
of  my  estate,  real,  personal,  and  mixed,  of  every  description,  and 
wherever  situated,  to  my  two  sons,  the  Reverend  William  Rollins 
Webb  and  Armstead  Moore  Webb,  or  the  survivor  of  them, 
absolutely."  She  also  made  the  appellants  her  executors.  Wil- 
liam P.  Webb  died  on  December  23,  1895,  and  his  wife  died 
on  November  22^  1898.  The  wills  of  both  were  admitted  to  pro- 
bate, and  the  appellants  qualified  as  executors  of  each  will.  The 
equitable  appellees  were  infants  of  tender  years  at  the  death  of 
their  father,  George  Prescott  Webb,  who  left  them  entirely  with- 
out means  of  support.  They  were  taken  to  the  residence  of  their 
aunt,  the  legal  appellee,  who  is  a  seamstress  depending  upon  her 
own  labor  for  her  maintenance.  The  grandfather,  William  P. 
Webb,  paid  to  the  aunt  the  weekly  sum  of  $5  as  long  as  he  lived 
for  the  board  or  toward  the  support  of  the  infant  orphans.    After 


WEBB   ET  AL.  v.   WEBB  ET  AL.  283 

his  death  his  wife  continued  to  make  the  same  weekly  payment 
until  she  died,  and  after  that  the  appellants  made  the  weekly 
payment  for  account  of  the  legacies  until  the  institution  of  this 
suit.  The  bill  of  complaint  was  filed  by  the  appellees,  who  are 
still  infants,  by  their  aunt,  who  had  been  appointed  their  guard- 
ian, setting  forth  the  facts  already  stated,  and  averring  that  the 
appellants  had  ample  assets  to  pay  the  legacies  of  both  wills  in 
full.  It  prayed  that  the  legacies  under  each  will  to  the  appellees 
might  be  treated  as  trust  funds  in  the  hands  of  the  appellants, 
and  that  the  court  would  assume  jurisdiction  of  the  trusts,  and 
supervise  their  administration  for  the  support  and  education  of 
the  appellees,  and  for  general  relief.  The  appellants  did  not  as- 
sume a  hostile  attitude  to  the  proceeding,  nor  object  to  the  join- 
der of  the  two  trusts  in  one  case,  which  had  been  made  for  the 
purpose  of  economy.  They  answered  the  bill,  admitting  most 
of  its  allegations  of  fact,  including  the  possession  by  them  of 
assets  sufficient  to  pay  the  legacies,  and  expressing  their  willing- 
ness to  pass  over  the  amount  of  the  legacies  from  themselves  as 
executors  to  themselves  as  testamentary  trustees,  and  to  give 
bond  for  the  faithful  performance  of  the  trusts  of  the  two  wills 
pertaining  to  the  respective  legacies.  They  however,  in  their 
answer,  contended  that  the  appellees  were  not  entitled  to  any 
interest  on  their  legacies  until  after  they  reached  twenty-one 
years  of  age,  and  that  in  case  of  the  death  of  either  of  them  be« 
fore  arriving  at  that  age  his  legacy  would  lapse  into  the  estate 
of  the  testator. 

After  testimony  had  been  taken  establishing  the  facts  of  the 
case,  an  order  of  court  was  passed  by  consent  on  June  23,  1899, 
describing  the  appellants  as  trustees  having  in  charge  the 
legacies  devised  to  the  infant  appellees,  and  directing  them  to 
pay  to  the  guardian  of  the  appellees  the  monthly  sum  of 
$32.50  until  the  further  order  of  the  court  in  the  premises, 
and  providing  that  such  payments,  as  well  as  the  like 
payments  theretofore  made,  "  be  a  charge  and  credit  upon  the 
respective  legacies."  The  appellants  then  filed  a  duly-approved 
bond  for  the  faithful  discharge  of  the  trust  reposed  in  them 
respecting  the  legacies  to  the  appellees  under  the  wills  of 
their  grandfather  and  grandmother,  or  by  the  order  already 
passed  or  such  orders  or  decrees  as  might  be  thereafter  passed  in 
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the  case.  The  court  did  not,  by  its  order,  formally  assume 
jurisdiction  of  the  trusts  of  the  wills  in  respect  to  the  legacies 
to  the  appellees,  or  direct  them  to  be  thereafter  executed  under 
its  supervision;  but  that  was  the  practical  result  of  the  order^ 
as  it  gave  directions  in  reference  to  the  performance  of  the 
trusts,  and  declared  that  the  order  should  be  operative  only  un- 
til  the  further  order  of  the  court ;  thus  plainly  indicating  a  pur- 
pose to  retain  the  bill  for  further  action  thereon.  The  appel- 
lants were  not  designated  trustees  in  either  of  the  wills,  but  the 
duties  imposed  upon  them  in  reference  to  the  custody  of  the 
legacies  for  an  indefinite  period  were  more  appropriate  to  the 
office  of  trustee  than  that  of  executor,  and  they,  by  their  an- 
swer filed  in  this  case,  expressed  their  willingness  to  turn  over 
the  legacies  from  themselves  as  executors  to  themselves  as  trus- 
tees, and  give  bond  in  the  latter  capacity,  which  they  have  since 
done ;  and  the  order  of  court  of  June  23,  1899,  passed  with  their 
assent,  treated  and  described  them  as  trustees.  They  cannot 
now  retrace  their  steps,  and  elect  to  act  as  executors.  (State 
v.  Chesion,  51  Md.  352.)  About  three  months  after  the  date  of 
the  order  last  referred  to,  the  appellees  filed  a  petition  in  the 
case  asking  for  an  accounting  under  the  court's  direction  of  the 
moneys  paid  to  them,  or  for  their  account  or  benefit,  by  the 
appellants,  since  the  deaths  of  the  testator  and  testatrix.  Upon 
this  petition  an  order  was  passed  referring  the  case  to  the  auditor 
to  state  an  account.  After  the  case  went  to  the  auditor,  the 
counsel  for  the  appellees  filed  a  petition  asking  to  be  allowed  a 
counsel  fee  for  their  professional  services  in  the  case.  Annexed 
to  this  petition  was  the  certificate  of  several  reputable  members 
of  the  bar  suggesting  $250  as  a  fair  and  reasonable  fee.  An 
ex  parte  order  was  passed  by  the  court  allowing  the  fee  as 
prayed.  The  appellants  then  filed  two  successive  petitions,  in 
which  they  prayed  that  the  order  referring  the  case  to  the  au- 
ditor to  state  an  account,  and  also  the  order  allowing  the  coun- 
sel fee,  might  be  vacated,  because  the  order  of  June  23,  1899. 
was  an  adjudication  of  the  matters  at  issue  between  the  parties, 
and  that  the  petitioners  had  no  estate  in  their  hands  that  was 
being  administered  under  the  direction  of  the  court,  and  that 
therefore  the  court  had  no  jurisdiction  to  pass  the  orders.  The 
parties  w^ere  then  heard  in  argument  by  the  court  which  passed 
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the  order  appealed  from  determining  that  the  legacies  to  the 
appellees  were  in  the  hands  of  the  appellants  as  trustees,  and 
that  the  petitioning  counsel  were  entitled  to  compensation  for 
their  professional  services,  and  fixing  the  fee  at  $250  —  the  rea- 
sonableness of  that  amount  not  being  objected  to  by  counsel 
for  the  trustees  —  and  directing  it  to  be  paid  out  of  the  income 
of  the  trust  estate.  The  order  appealed  from  did  not,  in  terms, 
pass  upon  the  position  asserted  by  the  appellants  that  the  order 
of  June  23,  1899,  was  a  final  adjudication  of  the  matters  at  issue 
between  the  parties ;  but  it  is  evident  from  the  face  of  the  order 
of  June  23d  that  it  was  not  intended  to  be  final,  as  it  was,  by  its 
own  terms,  to  be  operative  only  until  the  further  order  of  the 
court.  The  case  is  still  open  for  the  determination  of  the  issues 
raised  by  the  bill  of  complaint,  which  contained  a  distinct  prayer 
that  the  court  would  assume  jurisdiction  over  the  legacies  as  a 
trust  fund,  and  supervise  and  direct  the  administration  of  the 
trust.  All  questions  arising  incidentally  to  such  administration 
may  be  heard  and  determined  in  this  proceeding. 

We  think  that  the  devise  and  legacies  given  to  the  equitable 
appellants  by  the  will  of  their  grandfather  were  vested,  and  that 
the  direction  as  to  the  time  of  their  payment  related  to  the  enjoy- 
ment, and  not  to  the  vesting.  This  court  has  in  a  long  line  of 
decisions  announced  and  reiterated  the  doctrine  that  the  law 
favors  the  early  vesting  of  estates.  Even  in  the  case  of  devises 
and  legacies  in  remainder  of  which  the  devisee  or  legatee  does 
not  come  into  possession  until  after  the  expiration  of  a  life  estate, 
it  has  uniformly  been  held  that  the  postponement  of  the  time  of 
enjoyment  will  not  defer  the  vesting  of  the  gift,  which  will  be 
held  to  be  vested  whenever  it  can  fairly  be  done  without  doing 
violence  to  the  language  of  the  will.  (S pence  v.  Robins,  6  Gill 
&  J.  507 ;  Lark  v.  Linstead,  2  Md.  420 ;  Tayloe  v.  Mosher,  29  id. 
443;  Fairfax  v.  Broivn,  60  id.  50;  Crisp  v.  Crisp,  61  id.  149; 
Vonderhorst  v.  Vonderhorst,  88  id.  129,  130,  41  Atl.  124.)  "  The 
general  rule  is  that  any  devise  or  bequest  to  a  person  or  persons 
in  esse,  unless  there  be  some  clearly  expressed  desire  or  manifest 
reason  for  suspending  or  deferring  the  time  of  vesting,  confers 
an  immediately  vested  interest,  although  the  .time  of  enjoyment 
may  be  postponed."  (Dulany  v.  Middleton,  72  Md.  75,  19  Atl. 
149.)     In  the  case  before  us  the  devise  and  legacy  are  made 
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directly  to  persons  in  esse,  named  in  the  will,  without  the  inter- 
vention of  any  intermediate  estate.    It  is  true,  the  executors  are 
directed  to  pay  over  the  legacies  at  such  times  as  they  may  find 
convenient,  and  in  accordance  with  their  best  judgment,  and  not 
before  the  legatees  shall  have  reached  the  age  of  twenty-one 
years ;  but  these  directions  relate  merely  to  the  time  of  enjoyment, 
and  are  not  of  the  substance  of  the  gift.    The  expressidh  "  the 
survivors  or  survivor  of  them,"  used  in  connection  with  the  gift 
to  the  grandchildren,  is,  in  our  judgment,  to  be  referred  to  the 
date  of  the  death  of  the  testator,  as  their  presence  in  the  will  in 
the  connection  in  which  they  are  used  does  not  manifest  anything 
like  a  clear  intention  on  the  part  of  the  testator  to  postpone  the 
time  of  vesting  of  his  gifts  to  his  grandchildren.    Ordinarily,  a 
legacy  bears  interest  only  from  the  time  at  which  it  is,  by  the 
terms  of  the  will,  made  payable ;  but  it  is  well  settled  that  where 
the  testator  stands  in  loco  parentis  to  the  legatee,  and  the  latter 
is  otherwise  unprovided  for,  interest  will  be  allowed  upon  the 
legacy  from  the  death  of  the  testator,  notwithstanding  the  fact 
that  a  future  time  is  fixed  for  its  payment.     (Budd  v.  Garrison, 
45  Md.  420;  Vonderhorst's  Case,  supra,)     One  who  stands  m 
loco  parentis  is  defined  by  this  court  in  Vonderhorst's  Case,  as  a 
person  **  who  means  to  put  himself  in  the  situation  of  the  lawful 
father  of  the  child  with  reference  to  the  father's  office  and  duty 
of  making  provision  for  the  child.'*    Evidence  of  the  intention  on 
the  part  of  a  testator  to  stand  in  this  relation  to  his  l^^tee  may 
be  found  upon  the  face  of  the  will  from  the  nature  of  its  pro- 
visions, or  in  the  conduct  of  the  testator  and  in  the  circumstances 
surrounding  him  and  the  beneficiary.     (Vonderhorst  v.  Vonder- 
horst,  supra,  and  cases  there  cited.)     In  Rogers  v.  Soutten  (2 
Keen,  598),  a  testator  in  his  lifetime  voluntarily  became  bound 
to  the  parish  for  the  support  of  an  illegitimate  child  of  his  son, 
and  made  weekly  payments  of  three  shillings  for  that  purpose, 
with  a  few  exceptions,  as  long  as  he  lived.     It  was  held  by 
Langdale,  M.  R.,  that  the  testator  had  placed  himself  in  loco 
parentis  to  his  grandchild,  and  that  interest  was  payable  from  his 
death  on  a  legacy  given  by  him  to  the  child,  although  by  the  terms 
of  his  will  the  legacy  was  made  payable  on  the  child's  attaining 
twenty-one  years  of  age.    In  the  present  case  the  legatees  had  for 
some  time  prior  to  the  testator's  death  been  infant  orphans  of 
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tender  years,  and  absolutely  without  means  of  support.  They 
were,  as  we  have  already  said,  taken  charge  of  by  an  aunt,  who 
is  a  single  woman,  earning  her  living  by  sewing ;  and  the  testator 
paid  to  her  $5  per  week  for  their  board,  or  for  the  expense  of 
their  maintenance.  The  aunt  testified  that  this  weekly  sum,  to- 
gether with  occasional  gifts  of  clothing,  and  a  donation  of  $30, 
constituted  the  sole  income  or  means  of  support  of  the  legatees 
until  recently,  when  some  of  them  have  at  times  been  able  to  earn 
small  wages.  The  weekly  sum  paid  by  the  testator  for  the  board 
or  support  of  his  legatees,  who  were  his  infant  grandchildren, 
was  not  a  large  one,  but,  in  view  of  his  blood  relation  to  them, 
and  the  fact  that  they  were  without  other  support,  we  are  justified 
in  reaching  the  conclusion  from  his  conduct  and  the  surrounding 
circumstances  that  he  intended  to  put  himself  in  loco  parentis  to 
them.  Such  being  the  case,  it  follows  that  the  appellees  are  en- 
titled to  interest  on  their  pecuniary  legacies  from  the  death  of  the 
testator,  and  upon  the  same  ground  are  entitled  to  the  income, 
if  any,  produced  since  the  death  by  the  property  specifically 
bequeathed  to  them. 

The  legacies  of  $1,000  each  given  to  the  appellees  by  the  will 
of  their  grandmother  are  of  a  different  character.  .  They  were 
given  •'  to  each  of  my  [her]  grandsons,  the  sons  of  my  deceased 
son,  George  Prescott  Webb,  who  may  live  to  reach  the  age  of 
twenty-one  years."  These  legacies  were  given  upon  the  plain 
condition  that  each  legatee  must  arrive  at  a  given  age  to  entitle 
him  to  take  at  all,  and  they  are  therefore  not  vested,  but  con- 
tingent, legacies,  and  do  not  begin  to  bear  interest  until  the  title 
to  them  vests  by  the  happening  of  the  condition  upon  which  they 
are  predicated. 

It  follows  from  what  we  have  said  that  the  order  appealed  from 
must  be  affirmed,  and  the  case  remanded  for  the  further  admin- 
istration of  the  trusts  of  the  legacies  under  the  supervision  of  the 
Circuit  Court. 


1 
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Taylor  vs.  Horst  et  al. 

[Supreme  Court  of  Washington,  December  8,   1900;  23  Wash.  446,  63 

Pac.  23 1. J 

Wills  —  Parol  Evidence  —  Latent  Ambiguity. 

Where  a  will  gfives  to  S.,  by  metes  and  bounds,  land  in  township  16 
which  is  half  of  ranch  T.,  the  other  half  being  in  township  15.  testi- 
mony of  the  scrivener  that  testator  directed  him  to  give  to  S.,  by 
the  will,  such  ranch,  and  that  by  mistake  he  put  in  description  of 
only  part  of  it,  is  not  admissible,  as  this  would  change  the  will,  not 
merely  explain  the  testator's  intent;  there  being  neither  a  conclusive 
presumption,  because  this  was  the  only  property  of  testator  not  dis- 
posed of  by  the  will,  that  he  intended  to  dispose  of  it,  nor  a  latent 
ambiguity. 

Appeal  from  Superior  Court,  Thurston  county;  O.  V.  Linn, 
Judge. 

Action  by  Sarah  Taylor  against  Nellie  Horst  and  others.    Judg- 
ment for  defendants.     Plaintiff  appeals. 
Affirmed. 

IV.  I.  Agneiv,  for  appellant. 

/.  W.  Robinson,  Troy  &  Falknor,  and  A.  E.  Rice,  for  respond- 
ents. 

Dunbar,  C.  J. —  This  appeal  involves  the  construction  of  a 
will,  and  is  from  the  order  of  the  court  refusing  to  allow  the 
admission  of  testimony  offered  to  assist  the  court  in  construing 
the  will,  and  from  the  order  dismissing  the  suit  for  want  of  juris- 
diction. The  decedent,  Ignatius  Colvin,  conveyed,  by  his  last  will 
and  testament,  to  the  appellant,  Sarah  Taylor,  a  life  interest  in  a 
certain  tract  of  land.  Colvin,  it  is  alleged,  was  an  ignorant  man, 
unable  to  read  and  write.  The  scrivener  (J.  R.  Mitchell)  who 
drew  the  will  was  ready  to  testify  that  Colvin  employed  him  to 
draw  the  will,  and  that  he  directed  Mitchell  to  convey  to  the 
appellant  what  was  known  as  the  "  Taylor  Ranch."    One-half  of 
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this  ranch,  which  is  known  as  the  "  Mize  Donation  Claim,"  is  in 
township  i6,  and  the  other  half  in  township  15.  According  to 
the  testimony  offered,  Mitchell  prepared  the  description  from  an 
old  plat  of  Colvin's,  which  showed  simply  township  16;  and  in 
accordance  with  that  plat  the  will  was  drawn,  conveying  to  the 
appellant  a  life  interest  in  that  portion  of  the  claim  north  of  the 
township  line,  or  that  portion  which  is  in  township  16.  It  is 
claimed  that  the  description  intended  to  be  in  the  will  contained 
the  part  south  of  the  township  line,  or  that  part  which  is  in  town- 
ship 15,  and  that  the  will  was  executed  on  the  supposition  that 
that  portion  of  the  ranch  which  is  included  in  township  15  was 
included.  The  respondents  objected  to  this  testimony  on  the 
ground  that  it  was  the  introduction  of  parol  testimony  to  vary  or 
dispute  the  terms  of  a  written  instrument,  and  the  objection  to  its 
admission  was  sustained  by  the  court,  which  is  alleged  as  error 
here.  We  think  the  objection  was  correctly  sustained.  Primarily, 
the  rule  of  law  is  that  parol  testimony  cannot  be  introduced  for 
the  purpose  of  changing  the  provisions  of  a  will.  But  another 
doctrine  is  equally  well  authenticated,  viz.,  that  extrinsic  evi- 
dence may  be  introduced  in  order  to  explain  the  intent  of  a  writ- 
ing, and  the  true  meaning  of  the  same,  when  there  is  any  patent 
or  latent  ambiguity  in  the  writing.  Of  course,  the  policy  of  the 
law  is  to  reach  the  intention  of  the  writer  as  expressed  in  the 
writing,  and  the  expressions  may  be  explained  when  they  are 
indefinite  and  inaccurate.  But  this  must  always  be  done  in  con- 
sonance with  the  settled  rules  of  evidence.  It  is  claimed  by  the 
appellant  that  she  is  brought  within  the  rule  allowing  one  to 
introduce  extrinsic  evidence  to  arrive  at  the  intention  of  the 
testator  and  to  correct  the  inaccuracy  of  the  description,  from  the 
fact  that  the  will  clearly  shows  that  the  testator  intended  to  dis- 
pose of  all  the  property  he  had  and  should  die  possessed  of ;  and 
it  is  urged  that  the  policy  of  the  law  is  strongly  against  partial 
intestacy.  It  is  doubtless  true  that  under  the  authorities  it  is  a 
favored  presumption  that  the  testator  intended  to  make  disposi- 
tion of  the  entire  estate,  in  the  will  executed,  but  it  is  not  con- 
clusive ;  for  it  may  well  happen  that  a  person  will  desire  to  make 
definite  disposition  of  a  portion  of  his  estate,  and  be  willing  to 
leave  the  disposition  of  the  remainder  to  the  direction  of  the  law. 
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It  is  also  insisted  by  the  appellant  that  if,  as  a  matter  of  fact, 
the  testator  dies  possessed  of  lands  which  have  not  been  conveyed 
by  the  will,  such  fact  raises  a  latent  ambiguity,  which  warrants 
the  introduction  of  extrinsic  testimony  to  explain.  If  this  were 
true,  it  would  terminate  this  case  in  favor  of  the  appellant ;  for  it 
is  conceded  that  Colvin  was  the  owner  of  that  portion  of  the 
Taylor  ranch  which  was  situated  in  township  15,  and  that  such 
land  was  not  devised.  But  an  examination  of  the  cases  cited  by 
appellant  convinces  us  that  the  proposition  is  not  sustained. 
Patch  V.  IVhite  (117  U.  S.  210,  6  Sup.  Ct.  Rep.  617,  710,  29  L. 
ed.  860),  holds  that  a  latent  ambiguity  in  a  will,  which  may  be 
removed  by  extrinsic  evidence,  may  arise  (i)  either  when  it 
names  a  person  as  the  object  of  a  gift,  or  a  thing  as  the  subject 
of  it,  and  there  are  two  persons  or  things  that  answer  such  name 
or  description;  or  (2)  when  the  will  contains  a  misdescription  of 
the  object  or  subject,  as  where  there  is  no  such  person  or  thing 
in  existence,  or,  if  in  existence,  the  person  is  not  the  one  in- 
tended, or  the  thing  does  not  belong  to  the  testator.  It  is  also 
held  that  when  a  careful  study  of  the  testator's  language,  applied 
to  the  circumstances  by  which  he  was  surrounded,  discloses  an 
inadvertency  or  mistake  in  a  description  of  persons  or  things  in  a 
will,  which  can  be  corrected  without  adding  to  the  testator's 
language,  and  thus  make  a  different  will  from  that  left  by  him, 
the  correction  should  be  made.  But  in  the  case  at  bar  there  is  no 
confusion  between  the  persons  or  things  named.  Neither  is  there 
any  one  person  or  thing  named  which  is  not  in  existence.  Neither 
could  this  will  be  corrected  in  accordance  with  the  testimony 
offered  without  adding  to  the  testator's  language,  and  making  a 
different  will  from  that  left  by  him.  His  language  would  have 
to  be  added  to  before  additional  land  could  be  incorporated  in  the 
will.  When  that  was  done  it  would  make  a  different  will  from 
the  one  he  executed,  for  the  will  he  executed  conveyed  a  life 
estate  to  the  appellant  to  land  situated  in  township  16  only.  In 
the  case  above  referred  to  the  language  of  the  decedent  Was  as 
follows :  "  I  give,  devise,  and  dispose  of  the  same  in  the  follow- 
ing manner."  He  devised  certain  specific  lots,  with  the  buildings 
thereon,  respectively,  to  each  of  his  near  relations,  and,  among 
others,  to  his  brother  H.  a  lot  described  as  "  lot  numbered  6  in 
square  403,  together  with  the  improvements  thereon  erected."    He 
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then  devised  to  his  infant  son  as  follows :  "  The  balance  of  my 
real  estate,  believed  to  be  and  to  consist  in  lots  numbered  6,  8,  and 
9,"  etc.  (describing  a  number  of  lots,  but  not  describing  lot  No.  3 
in  square  406).  Held,  that  the  testator  intended  to  dispose  of  all 
his  real  estate,  and  thought  he  had  done  so ;  that  in  the  devise  to 
H.  he  believed  he  was  giving  him  one  of  his  own  lots,  and  that 
evidence  might  properly  be  received  to  show  that  the  testator  did 
not  own,  and  never  had  owned,  lot  No.  6  in  square  403,  which 
had  no  improvements  thereon,  but  did  own  lot  No.  3  in  square 
406,  which  had  a  house  thereon,  occupied  by  his  tenants;  and 
that  this  raised  a  latent  ambiguity.  The  court,  in  commenting^ 
upon  the  case,  said :  **  It  seems  to  us  that  this  evidence,  taken 
in  connection  with  the  whole  tenor  of  the  will,  amounts  to  demon- 
stration as  to  which  lot  was  in  the  testator's  mind.  It  raises  a 
latent  ambiguity.  The  question  is  one  of  identification  between 
two  lots,  to  determine  which  was  in  the  testator's  mind  —  whether 
lot  3,  square  406,  which  he  owned,  and  which  had  improvements 
erected  thereon,  and  thus  corresponded  with  the  implications  of 
the  will,  and  with  part  of  the  description  of  the  lot,  and  rendered 
the  devise  effective,  or  lot  6,  square  403,  which  he  did  not  own, 
which  had  no  improvements  thereon,  and  which  rendered  the 
devise  ineffective."  Altogether  a  different  proposition  from  the 
one  at  bar.  There  is  no  question  here  but  that  the  land  which 
was  conveyed  by  the  will  was  the  land  of  the  testator.  It  was 
conveyed  by  metes  and  bounds,  the  description  being  perfect. 
And  the  devise  is  effective  under  the  will  as  it  appears  of  record. 
It  is  not  a  question  of  effectiveness  which  is  raised  by  the  appel- 
lant, but  the  claim  is  simply  that  not  as  much  land  was  devised 
to  her  as  she  thinks  it  was  the  intention  of  the  testator  to  devise. 
In  Hawkins  v.  Young  (52  N.  J.  Eq.  508,  28  Atl.  511),  it  was 
held  that  under  a  testatrix's  direction  to  her  executor  to  sell  her 
house  and  lot  in  N.,  and  out  of  the  proceeds  to  pay  certain  lega- 
cies, he  was  empowered,  in  the  light  of  evidence  that  she  owned 
no  realty  except  a  house  and  lot  in  B.,  a  suburb  of  N.,  to  sell  and 
make  title  to  the  property  in  B.  As  in  the  other  case  just  above 
cited,  a  strict  and  literal  construction  of  the  will  would  render  it 
ineffective,  for  the  reason  that  the  testator  was  not  the  owner  of 
the  property  devised.  In  Skinner  v.  Harrison  Township  (116 
Ind.  139,  18  N.  E.  529,  2  L.  R.  A.  137),  it  was  held  that  where  a 
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testator  devised  property  **  to  Harrison  township,"  and  it  was 
made  to  appear  by  evidence  that  there  were  many  townships  by 
that  name'  in  the  State,  it  was  competent,  in  order  to  remove  the 
obscurity  in  the  testator's  intention  caused  by  the  extraneous  cir- 
cumstances, to  show  by  extrinsic  evidence  that  the  testator  resided 
m  Harrison  township,  in  a  certain  county,  and  that  he  sustained 
a  relation  to  that  township,  different  from  all  others  of  like  name. 
This,  it  will  readily  be  seen,  is  easily  distinguished  from  the  case 
at  bar,  and  falls  within  the  rule  laid  down  in  Patch  v.  White 
(supra).  And  so,  without  further  specific  mention,  with  all  the 
other  cases  cited  by  the  appellant.  None  of  them  hold  that  where 
the  will  is  certain  in  its  terms  as  to  the  property  devised,  the 
'Character  of  the  devise,  and  the  person  of  the  devisee,  extrinsic 
evidence  can  be  introduced  to  change  or  vary  its  terms.  In  this 
•case  the  will  was  definite  and  certain  as  to  the  property  devised, 
:as  to  the  character  of  the  devise,  and  as  to  the  person  of  the 
-devisee,  and  it  will  be  seen  how  uncertain  wills  would  be  if  oral 
testimony  were  allowed  to  be  introduced  in  a  case  of  this  kind 
to  change  their  positive  and  expressed  conditions.  There  is  noth- 
ing in  the  circumstances  of  this  will,  as  shown  upon  its  face,  to 
indicate  that  it  was  the  intention  of  the  testator  to  have  devised 
the  land  in  dispute  here  to  this  devisee  in  preference  to  other 
devisees.  The  mere  fact  that  the  land  was  contiguous  to  the  land 
devised  to  the  appellant  would  not  be  a  circumstance  pointing  in 
that  direction. 

We  think  that  the  will  is  not  subject  to  construction,  that  the 
court  properly  sustained  objections  to  the  introduction  of  the 
extraneous  testimony,  and  that  the  case  was  properly  dismissed. 

The  judgment  is  affirmed. 

Reavis,  Fullerton,  and  Anders,  JJ.,  concur. 
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In  re  Shell's  Estate. 

[Supreme   Court   of   Colorado,   December   17,   1900;  63  Pac.  413.] 

Wills  —  Undue  Influence  —  Evidence  —  Peremptory 

Instructions. 

1.  Testimony  in  a   will  contest  that  proponent  entered  the   family   of 

testator,  caused  an  estrangement  resulting  in  a  divorce  between  testa- 
tor and  the  mother  of  contestants,  and  then  married  him,  is  too 
remote  to  show  undue  influence  in  the  execution  of  a  will  sixteen 
years  after  such  occurrence  and  ten  years  after  the  marriage. 

2.  Aside  from  its  being  too  remote,  such  testimony  was  inadmissible  in 

the  absence  of  a  showing  of  continuation  of  undue  influence  down 
to  the  making  of  the  will,  and  of  the  exercise  of  undue  influence 
concerning  the  making  of  the  will. 

3.  A  will  is  not  unnatural,  in  giving  the  testator's  entire  property  to  his 

second  wife,  with  request  that  she  should  will  it  to  their  children,  to 
the  exclusion  of  his  children  by  a  divorced  wife,  one  of  whom  (M.) 
was  a  cripple;  it  not  appearing  that  such  infirmity  incapacitated  her 
from  earning  a  living,  and  the  testator  explaining  in  his  will  that  he 
had  already  made  ample  provision  for  all  his  children,  except  M.,  who 
had  been  a  source  of  much  annoyance  to  him  during  all  her  life,  and 
that  he  had  given  to  his  first  wife  property  which  he  expected  her, 
by  her  will,  to  leave  to  M. 

4.  Though,  on  a  trial  in  the  District  Court  on  an  appeal  from  the  County 

Court  in  a  will  contest,  contestants  are  entitled  to  have  the  issues 
submitted  to  a  jury,  the  court,  as  in  an  ordinary  civil  action,  when 
the  facts  require  it,  may  direct  a  verdict. 

5.  Testimony  that  testator's  wife  wished  it  understood  that  she  preferred 

that  his  children  by  a  former  wife  would  stay  away  from  the  house, 
and  that  testator  told  his  family  that  he  could  not  come  to  see  them, 
on  account  of  his  wife  —  that  she  would  not  let  him  —  and  that  he 
had  said  that,  if 'he  had  it  to  do  over,  he  would  not  marry  her,  is 
insufficient  to  go  to  the  jury  on  the  question  of  the  wife  exercising 
an  undue  influence  over  testator  in  relation  to  the  execution  of  his 
will. 

Appeal  from  District  Court,  Arapahoe  county. 

In  the  matter  of  the  estate  of  Samuel  Shell,  deceased.  From 
a  judgment  of  the  District  Court  affirming  a  judgment  of  the 
County  Court  admitting  the  will  to  probate,  contestants  appeal. 

Affirmed. 
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George  W.  Miller  and  Daniel  Sayer,  for  appellants. 

Rising  &  Marshall,  for  appellees. 

Campbell,  C.  J. —  This  is  an  appeal  from  a  judgment  of  the 
District  Court  of  Arapahoe  county  in  proceedings  on  appeal 
from  the  County  Court  in  which  the  will  of  Samuel  Shell,  de- 
ceased, was  admitted  to  probate.  Objection  to  the  probate  was 
upon  the  ground  of  the  mental  incapacity  of  the  testator,  and 
undue  influence  over  him  exercised  by  his  wife,  the  proponent 
and  executrix  of  the  will.  On  full  hearing  the  instrument  was 
adjudged  valid  in  both  courts.  No  question  is  raised  in  the 
briefs  as  to  testator's  mental  capacity,  and  under  the  evidence 
no  reasonable  charge  of  that  kind  could  be  sustained.  That 
feature  of  the  case  is  therefore  eliminated.  A  careful  reading 
of  the  evidence  preserved  in  the  bill  of  exceptions  satisfies  us 
that  there  is  no  legitimate  testimony  by  a  competent  witness, 
other  than  that  given  by  Mrs,  Chandler,  upon  which,  by  the 
utmost  stretch  of  the  imagination,  an .  argument  can  be  based 
to  sustain  the  charge  of  undue  influence;  and,  when  her  testi- 
mony is  subjected  to  sound  rules  of  evidence,  it  will  be  found 
that  it  is  lacking  in  essential  elements.  It  is  true  that  some  of 
the  contestants  (those  directly  interested  in  the  will)  were  pro- 
duced, and  an  attempt  (which  was  thwarted  by  the  ruling  of  the 
court)  made  to  elicit  testimony  of  this  sort ;  but  such  testimony, 
even  if  admitted,  was  incompetent,  under  our  statute,  and  not 
worthy  of  serious  consideration,  even  if  the  ban  o1  the  statute 
did  not  exclude  it.  Strictly  speaking,  "  fraud  "  and  "  undue  in- 
fluence "  are  not  synonymous  expressions.  Undue  influence  is, 
in  one  sense,  a  species  of  fraud ;  and  while  there  are  sometimes, 
perhaps  usually,  present  elements  of  fraud,  undue  influence  may 
exist  without  any  positive  fraud  being  shown.  Opposing  coun- 
sel do  not  differ  as  to  what  constitutes  undue  influence,  or  the 
rule  governing  the  admission  of  evidence  to  sustain  it ;  and  it  is 
only  respecting  the  character  and  admissibility  of  evidence  in- 
troduced and  rejected,  and  the  application  of  the  law  to  the  facts, 
that  they  disagree.  In  the  case  of  Clongh  v.  Clough  (14  Colo. 
App.  — ,51  Pac.  513),  although  the  requirements  of  the  decision 
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may  not  have  called  for  the  announcement,  yet  the  statement 
of  the  rule  found  in  the  opinion  governing  the  admission  of  evi- 
dence upon  such  an  issue  is  substantially  correct.  The  court 
says :  "  A  charge  of  undue  influence  is  substantially  that  of 
fraud,  and  it  can  seldom  be  shown  by  direct  and  positive  evi- 
dence. While  it  is  true  that  it  must  be  proved,  and  not  pre- 
sumed, yet  it  can  be,  and  most  generally  is,  proven  by  evidence 
of  facts  and  circumstances  which,  as  to  themselves,  may  admit 
of  little  dispute,  but  which  are  calculated  to  establish  it,  and 
from  which  it  may  reasonably  and  naturally  be  inferred."  And 
it  was  also  said  that  a  court  **  should  be  liberal  in  admitting 
evidence  of  all  circumstances,  even  though  slight,  which  might 
tend,  in  conjunction  with  other  circumstances,  to  throw  light 
upon  the  relation  of  the  parties,  and  upon  the  disputed  question 
of  undue  influence."  Applying  this  test,  we  are  of  opinion  that 
the  rulings  of  the  District  Court  in  rejecting  testimony  offered 
by  contestants  were  clearly  right.  The  witness  Mrs.  Chandler 
at  one  time  was  a  member  of  the  family  of  the  testator.  He  was 
divorced  from  his  first  wife,  by  whom  he  had  a  family  of  ten 
children.  He  died  December  i6,  1897.  The  will  was  executed 
June  26,  1891.  The  attempt  was  made  to  show  that  while  tes- 
tator was  living  with  his  first  wife  the  proponent  entered  the 
family  circle,  and  as  a  result  of  her  machinations  an  estrange- 
ment took  place  between  the  husband  and  first  wife,  which  after- 
ward led  to  the  divorce,  and  later  to  the  marriage  of  proponent 
and  testator.  As  near  as  we  can  ascertain  from  the  meager  ab- 
stract, the  time  to  which  this  occurrence  relates  was  about  the 
year  1874  or  1875,  ^"^  ^t  would  seem  that  the  second  marriage 
took  place  in  1880,  or  perhaps  later.  While  it  is  unwise  to  lay 
down  any  hard  and  fast  rule  respecting  the  time  to  which  this 
class  of  testimony  must  relate,  we  are  of  opinion  that,  under  the 
facts  of  this  case,  these  circumstances  were  entirely  too  remote 
to  be  brought  within  the  category  of  evidence  tending  to  estab- 
lish undue  influence.  Cases  very  much  in  point  upon  this  propo- 
sition are  Pierce  v.  Pierce  (38  Mich.  412)  ;  Batchelder  v.  Batchel- 
der  (139  Mass.  i,  29  N.  E.  61)  ;  In  re  Langford*s  Estate  (108  Cal. 
608,41  Pac.  701);  Webber  v.  Sullivan  (58  Iowa,  260,  12  N.  W. 
319.)    But,  aside  from  this  objection,  the  testimony  was  clearly 
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inadmissible  because  not  only  was  there  no  offer  to  show  by 
competent  evidence  a  continuance  of  any  general  influence,  sup- 
posed to  be  established  by  this  class  of  testimony,  down  to  or 
near  the  time  of  the  execution  of  the  will,  but  there  was  no  testi- 
mony whatever  showing  that  any  undue  influence  was  exercised 
by  proponent  over  the  testator  concerning  the  making  of  the 
will  at  or  near  the  date  of  its  execution,  or  at  any  other  time. 
Testimony  like  that  rejected,  in  order  to  be  admissible  or  to 
have  any  weight  or  significance,  must  be  connected  with  direct 
or  circumstantial  evidence  tending  to  prove  that  undue  influence 
existed,  and  that  it  was  exercised  at  or  near  the  time  the  will 
was  made.  Indeed,  none  of  the  proposed  evidence  tended  to 
show  that  any  influence  was  exercised  at  the  time  the  will  was 
executed,  and  it  was  properly  rejected.  Its  admission  could  not 
be  other  than  prejudicial  to  the  proponent. 

2.  Another  claim  of  contestants  is  that  the  will  itself  was  un- 
natural ;  that  is,  different  from  what  it  might  have  been  expected 
to  be.  If  the  testator  had  a  disposing  mind,  and  was  free  from 
undue  influence,  the  mere  fact  that  the  will  might  have  been 
otherwise  cannot  vacate  it.  But  it  is  not  unnatural.  To  estab^ 
lish  this  charge,  an  attempt  was  made  to  show  that  Martha  Finn> 
a  child  of  testator  by  his  first  wife,  was  a  cripple  from  infancy, 
and  that  no  provision  in  the  will  was  made  for  any  of  the  chil- 
dren of  the  first  marriage,  and  particularly  none  for  her.  The 
proposition  is  that  the  intrinsic  character  of  the  will  itself  may  be 
considered  as  evidence  showing  that  it  was  unnatural,  and  that 
it  was  proper  to  admit  extrinsic  evidence  to  that  effect.  This  is 
true.  It  is  to  be  observed  however  that  it  does  not  appear  to 
what  extent  this  child  was  crippled,  or  that  her  infirmity  in'  any 
respect  incapacitated  her  from  earning  a  livelihood.  It  would 
seem  that  she  was  or  had  been  married,  and,  for  aught  that  ap- 
pears, her  husband  was  abundantly  able  to  cara  for  her. 
The  will  itself  contains  testator's  reasons  for  not  making  provi- 
sion for  any  of  these  children.  It  states  that  he  had  already 
made  ample  provision  for  all  except  his  daughter  Martha,  the 
alleged  cripple,  and  that  as  she  had  been  a  source  of  much  an- 
noyance to  him  during  all  her  life,  and  since  he  had  already 
given  to  his  first  wife  property  which  he  expected  her,  by  her 


IN   RE  SHELL'S  ESTATE.  297 

will,  to  give  to  Martha,  he  omitted  her  now  from  the  list  of 
recipients  of  his  bounty.  Neither  below  nor  upon  this  review 
was  an  attempt  made  to  controvert  these  facts,  and  for  the  pur- 
poses of  this  case  we  may  presume  them  to  be  true.  Assuming 
the  truthfulness  therefore  of  the  facts  which  actuated  testator  in 
not  making  provision  for  the  children  of  his  first  wife,  there  is 
nothing  about  this  will  that  is  at  all  unnatural.  Indeed,  it  was 
just  and  praiseworthy.  If  such  provision  had  already  been 
made  for  the  older  children,  then  it  was  entirely  proper  for  the 
testator  to  give,  as  he  did,  his  entire  property  to  his  second 
wife,  with  a  request  that  she  should,  at  her  death,  give  the  same 
to  his  two  minor  children,  the  issue  of  the  second  marriage. 

3.  At  the  close  of  the  testimony  for  contestants  the  court  di- 
rected the  jury  to  find  a  verdict  for  the  proponent,  and  of  this 
action  contestants  now  complain.  Under  the  decision  of  this 
court  in  Clough  v.  Clough  (59  Pac.  736;  S.  C.  [App.]  51  id. 
513),  it  was  held  that,  upon  the  trial  in  the  District  Court  upon 
an  appeal  from  the  County  Court  in  the  matter  of  the  probate 
of  a  contested  will,  the  contestants  were  entitled  to  have  the  is- 
sues submitted  to  a  jury.  But  it  does  not  follow  that  in  no  case 
is  it  proper  for  the  court  to  direct  a  verdict.  The  court  may, 
in  a  proceeding  of  this  sort,  as  in  an  ordinary  civil  action,  when 
the  facts  of  the  case  require  it,  direct  a  verdict,  and  a  failure  to 
do  so  wou^d  be  a  palpable  evasion  of  duty.  If  there  is  no  evi- 
dence at  all  to  sustain  the  charge  of  undue  influence,  it  would 
be  the  clear  duty  of  the  court  to  direct  a  jury  to  that  effect,  and 
the  rule  governing  in  such  cases,  as  stated  in  Lord  v.  Refining  Co, 
(12  Colo.  390,  21  Pac.  148),  is  applicable  here.  If  the  evidence, 
in  the  most  favorable  light  in  which  it  may  reasonably  be  con- 
sidered in  behalf  of  the  contestants,  shows  that  no  undue  in- 
fluence was  exercised  by  proponent,  and  if  the  case  had  been 
submitted  to  the  jury  upon  that  evidence,  and  they  had  returned 
a  verdict  in  favor  of  contestants,  th€  court  would  have  been  ob- 
liged to  set  it  aside  as  manifestly  against  the  weight  of  the  evi- 
dence, then  the  court  might  properly  in  the  first  instance  direct 
the  jury  to  find  in  favor  of  proponent.  It  is  true  that  if  the 
question  depends  upon  inferences  to  be  drawn  from  a  variety 
of  facts  and  circumstances,  in  the  consideration  of  which  there 
is  room  for  a  substantial  difference  of  opinion  between  intelli- 
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gent,  upright,  and  reasonable  men,  then  the  question  should  be 
submitted  to  the  jury  under  appropriate  instructions,  even 
though  there  be  no  conflict  in  the  testimony.  Tested  by  these 
considerations,  we  are  of  opinion  that  this  case  ought  not  to 
have  been  submitted  to  the  jury.  The  only  evidence  bearing 
upon  this  question  is  to  be  found  in  the  testimony  of  the  witness 
Chandler.  She  testifies  that  some  time  in  1890  she  met  the 
proponent  in  a  store,  and  asked  the  latter  how  her  husband  was, 
to  which  the  proponent  replied  that  he  was  very  poorly.  Mrs. 
Chandler  then  remarked  that  she  would  like  to  visit  him,  but 
was  given  to  understand  that  proponent  preferred  that  his 
family  (of  which  the  witness  Chandler  seemed  to  consider  her- 
self a  member)  would  stay  away  from  the  house,  for  it  made 
him  worse  whenever  any  of  them  came.  Mrs.  Chandler  also 
says  that  at  one  time  she  met  testator  on  the  street  car,  and  in- 
quired of  him  as  to  his  health,  and  asked  him  if  he  was  coming 
over  to  see  her,  as  had  been  promised,  to  which  he  replied  that 
he  could  not  come,  on  account  of  his  wife,  and  that  she  would 
not  let  him.  Mrs.  Chandler  also  says  that  at  one  time  Mr. 
Shell  remarked  to  her  that,  if  he  had  this  thing  to  do  over 
(meaning  the  marriage  with  his  second  wife)  he  would  not  do 
it  again,  and  that  he  forgave  Mrs.  Chandler  for  marrying  con- 
trary to  his  wish.  It  strikes  us  that,  if  this  testimony  tends  to 
prove  anything,  it  is  that  proponent  did  riot  wish  the  witness  to 
interfere  with  her  opportunity  of  influencing  the  testator;  but 
the  claim  is  made  that  it  has  some  tendency  to  establish  the 
proposition  that  the  proponent  not  only  had  the  power  of  un- 
duly influencing  the  testator,  but  that  she  exercised  it  respecting 
the  will.  To  this  we  reply  that  we  consider  it  too  well  settled  to 
need  the  citation  of  authorities  that  undue  influence  cannot  be 
inferred  alone  from  motive  or  opportunity;  that  there  must  also 
be  some  testimony,  either  direct  or  circumstantial,  to  show  that 
undue  influence  not  only  existed,  but  that  it  was  exercised  with 
respect  to  the  making  of  the  will  itself.  This  testimony  does  not 
in  any  degree  tend  to  show  that  proponent  ever  exercised  any 
undue  influence,  or  any  influence  at  all,  over  the  testator  in  re- 
lation to  the  making  of  the  will.  It  may,  and  possibly  does, 
tend  to  show  that  proponent  exercised  her  influence  over  tes- 
tator to  dissuade  him  from  associating  with  witness ;  and,  from 
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• 
an  examination  of  her  testimony,  we  are  disposed  to  believe, 

and  constrained  to  remark,  that  this  influence,  instead  of  being 
undue,  was  wholesome  and  salutary.  Had  this  testimony  been 
coupled  with  a  legitimate  oflfer  to  show,  either  directly  or  by 
way  of  inference  from  legitimate  testimony,  that  proponent  had 
the  opportunity  to  wield  undue  influence,  or  did  exercise  it,  with 
respect  to  the  making  of  a  will,  a  different  question  might  arise. 
True,  it  is  claimed  in  argument  by  contestants  that  an  offer  was 
made  to  show  that  the  influence  obtained  by  proponent  over  her 
husband  continued  to  the  time  of  his  death;  but  we  find  upon 
examination  of  the  abstract  to  which  counsel  refer  that  no  such 
offer  was  made,  and  the  contention  in  that  respect  is  not  worthy 
of  serious  consideration. 

To  summarize  our  conclusion:  It  is  not  putting  it  too 
strongly  to  say  that  the  court  would  have  been  derelict  in  duty, 
had  any  question  of  fact  been  submitted  to  the  jury.  There  is 
not  a  particle  of  legitimate  and  competent  evidence  to  sustain 
the  charge  of  undue  influence;  and  had  the  cause  been  sub- 
mitted, and  a  verdict  for  contestants  returned,  we  would  have 
no  hesitation  in  setting  it  aside  upon  the  ground  that  there  was 
not  a  particle  of  proof  to  sustain  it.  In  this  connection  the  re- 
marks of  Mr.  Justice  Paxon  in  Cauffman  v.  Long  (82  Pa.  St. 
72)  are  pertinent,  and  commend  themselves  to  our  judgment  as 
a  wholesome  expression  of  the  law  that  should  control  the  ac- 
tion of  courts  in  questions  of  this  character :  "  The  growing 
disposition  of  courts  and  juries  to  set  aside  last  wills  and  tes- 
taments, and  to  substitute  in  lieu  thereof  their  own  notions  as 
to  what  a  testator  should  do  with  his  property,  is  not  to  be  en- 
couraged. No  right  of  the  citizen  is  more  valued  than  the  power 
to  dispose  of  his  property  by  will.  No  right  is  more  solemnly 
assured  to  him  by  the  law.  Nor  does  it  depend  in  any  sense 
upon  the  judicious  exercise  of  it.  It  rarely  happens  that  a  man 
bequeaths  his  estate  to  the  entire  satisfaction  of  either  his  family 
or  friends.  In  many  instances  testamentary  dispositions  of  prop- 
erty seem  harsh,  if  not  unjust  —  the  result  perhaps  of  prejudice 
as  to  some  of  the  testator's  kindred,  or  undue  partiality  as  to 
others.  But  these  are  matters  about  which  we  have  no  concern. 
The  law  wisely  secures  equality  of  distribution  where  a  man  dies 
intestate.    But  the  very  object  of  a  will  is  to  produce  inequality. 
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and  to  provide  for  the  wants  of  the  testator's  family,  to  protect 
those  who  are  helpless,  to  reward  those  who  have  been  affection- 
ate, and  to  punish  those  who  have  been  disobedient.  It  is 
doubtless  true  that  narrow  prejudice  sometimes  interferes  with 
the  wisdom  of  such  arrangements.  This  is  due  to  the  imper- 
fections of.  our  human  nature.  It  must  be  remembered  that  in 
this  country  a  man's  prejudices  are  a  part  of  his  liberty.  He 
has  a  right  to  them.  He  may  be  unjust  to  his  children  or  rela- 
tives. He  is  entitled  to  the  control  of  his  property  while  living, 
and  by  will  to  direct  its  use  after  his  ideath,  subject  only  to  such 
restrictions  as  are  imposed  by  law.  Where  a  man  has  sufficient 
memory  and  understanding  to  make  a  will,  and  such  instrument 
is  not  the  result  of  undue  influence,  but  is  the  uncontrolled  act 
of  his  own  mind^  it  is  not  to  be  set  aside  in  Pennsylvania  with- 
out sufficient  evidence,  nor^  upon  any  sentimental  notions  of 
equality."  The  foregoing  is  as  applicable  in  Colorado  as  in 
Pennsylvania.  The  judgment  of  the  court  below  is  right,  and 
should  be  affirmed. 


Note.—  PROVISION  OF  WILL  AS  AFFECTING  ISSUE  OF 

UNDUE  INFLUENCE. 

(a)  General  rules  and  principles. 

(b)  Does  not  itself  affect  validity  of  will. 

(c)  May  be  considered  as  an  element. 

(d)  May  be  explained. 

(e)  Burden  of  proof. 

(0  As  affected  by  confidential  relations, 
(g)  Attorney  and  client, 
(h)  Husband  and  wife, 
(i)  Physician  and  patient. 

(a)  General  rules  and  prindplea. —  Undue  influence,  like  fraud  gen- 
erally, can  seldom  be  proved  by  direct  and  positive  evidence.  Where 
therefore  extreme  age  and  possible  susceptibility  to  influence  is  shown 
in  respect  to  the  testator,  and  an  undue  portion  of  the  estate  is  granted 
to  one  to  the  exclusion  or  partial  exclusion  of  another  having  equal  or 
greater  demands  upon  his  bounty,  every  fact  and  circumstance  surround- 
ing the  parties  at  the  time  of  the  execution  of  the  will  and  which  bears 
upon  it  should  be  examined  with  the  utmost  scrutiny  to  see  if  it  were 
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not  the  product  of  fraud  or  undpe  influence.^  Issues  of  undue  influence 
are  generally  determined  upon  circumstantial  evidence  and  inferences 
drawn  from  a  full  presentation  of  facts  inconclusive  when  taken  sepa- 
rately. But  the  fact  that  unjust  discrimination  was  made,  coupled  with 
the  other  facts  of  old  age  and  great  debility  of  body,  are  not  sufficient 
to  raise  an  inference  that  undue  influence  was  exerted  by  one  who 
received  a  g^reater  portion  of  the  estate.  The  tests  are  mental  capacity 
and  free  agency.  When  these  exist,  the  testator  has  the  right,  as  is 
said,  to  make  an  unreasonable,  unjust,  injudicious  will,  and  his  neigh- 
bors have  no  right,  sitting  as  a  jury,  to  alter  the  disposition  of  his  prop- 
erty simply  because  they  may  think  the  testator  did  not  do  justice  to 
his  family  connection.  (Maddox  v.  Maddox,  114  Mo.  46,  21  S.  W.  499; 
McLaughlin  v.  McDevitt,  63  N.  Y.  213.) 

(b)  Does  not  itself  affect  validity  of  wilL —  A  will  cannot  be  upset 
because,  in  the  opinion  of  a  judge  or  jury,  it  is  unnatural,  unjust,  unequal, 
or  shows  partiality.  (Re  Langford,  108  Cal.  610,  41  Pac.  701;  McFadin 
v.  Catron,  138  Mo.  197,  39  S.  W.  77i;  Turnure  v.  Turnure,  35  N.  J.  Eq. 
438;  Kitchell  V.  Beach,  id.  446;  McMasters  v.  Scriven,  85  Wis.  163,  55 
N.  W.  149;  McCommon  v.  McCommon,  151  111.  429,  38  N.  E.  145;  Nice- 
wander  V.  Nicewander,  151  111.  157,  37  N.  E,  698;  Re  Merriman's  Appeal, 
108  Mich.  460,  66  N.  W.  372;  Henry  v.  Hall,  106  Ala.  85,  17  So.  187;  Re 
Wilson,  117  Cal.  262,  49  Pac.  172;  Re  Kaufman,  117  Cal.  289,  49  Pac.  192; 
Munday  v.  Taylor,  70  Ky.  491;  Nicholas  v.  Kershner,  20  W.  Va.  252; 
Higgins  v.  Carlton,  28  Md.  118;  Martin  v.  Thayer,  37  W.  Va.  38,  16  S. 
£.  489;  Smith  v.  Smith,  48  N.  J.  Eq.  591,  25  Atl.  11;  Bennett  v.  Bennett, 
so  N.  J.  Eq.  440,  26  Atl.  573;  Sullivan  v.  Foley,  112  Mich,  i,  70  N.  W. 
322;  Kaufman  v.  Caughman,  49  S.  C,  170,  27  S.  E.  16;  Webber  v.  Sulli- 
van, 58  Iowa,  260,  12  N.  W.  319;  Matter  of  Mabie,  5  Misc.  Rep.  184,  24 
N.  Y.  Supp.  85s;  Stein  v.  Wilzinski,  4  Redf.  450;  Estate  of  Finn,  i  Misc. 
Rep.  280,  22  N.  Y.  Supp.  1066;  Horn  v.  Pullman,  72  N.  Y.  270;  Potter 
v.  McAlpine,  3  Dem.  108;  Matter  of  Mondorf,  no  N.  Y.  456,  18  N.  E. 
256;  Woodward's  Will,  52  App.  Div.  494,  65  N.  Y.  Supp.  405.) 

(c)  May  be  conaldered  as  an  element. —  An  unjust,  unnatural,  or 
unreasonable  provision  in  a  will  may  be  proper  to  be  considered  as  an 
element  upon  an  issue  of  undue  influence.  (Crandall's  Appeal,  63  Conn. 
3I&7,  2S  Atl.  531;  McCommon  v.  McCommon,  151  111.  429,  38  N.  E.  145; 
Pooler  v.  Cristman,  145  111.  406,  34  N.  E.  57;  Kaenders  v.  Montague,  180 
111.  300,  54  N.  E.  321,  s  Prob.  Rep.  Annot.  11;  Mitchell  v.  Mitchell,  43 
Minn.  73,  44  N.  W.  885;  Henry  v.  Hall,  106  Ala.  85,  17  So.  187;  Re 
Wilson,  117  Cal.  263,  49  Pac.  172;  Gurley  v.  Park,  135  Ind.  440,  35  N.  E. 
2yg;  Manatt  v.  Scott,  106  Iowa,  203,  76  N.  W.  717;  Nicewander  v.  Nice- 
wander,  151  111.  157,  37  N.  E.  698;  Sim  v.  Russell,  90  Iowa,  656,  57  N. 
W.  601;  Herster  v.  Herster,  122  Pa.  St.  239,  16  Atl.  342;  Matter  of  Bud- 
long,  54  Hun,  131,  7  N.  Y.  Supp.  289;  Re  Blair's  Will,  16  N.  Y.  Supp. 
874;  Matter  of  Hurlburt,  48  App.  Div.  91,  62  N.  Y.  Supp.  698.) 

But  it  is  improper  for  a  trial  court  to  single  out  such  fact  and  empha- 
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size  it  in  his  instructions.    (Zimlich  v.  Zimlich,  90  Ky.  657,  14  S.  W. 
837;  Chandler  v.  Jost,  96  Ala.  597,  11  So.  636.) 

(d)  May  be  explained — An  unnatural  or  unjust  provision  of  a  will 
claimed  to  be  an  element  upon  an  issue  of  undue  influence  may  be 
explained  by  parol  evidence.  (Gunn's  Appeal,  63  Conn.  254,  27  Atl. 
1 1 13;  Kaenders  v.  Montague,  180  111.  300,  54  N.  E.  321,  5  Prob.  Rep. 
Annot.  11;  White  v.  Cole,  47  S.  W.  759  [Ky.];  Re  Wilson,  117  Cal.  263, 
49  Pac.  172;  Miller  v.  Miller,  187  Pa.  St.  573,  41  Atl.  277;  Estes  v.  Bridg- 
forth,  114  Ala.  221,  21  So.  512;  Canada's  Appeal,  47  Conn.  450;  Thomp- 
son V.  Ish,  99  Mo.  160,  12  S.  W.  sio;  Beattie  v.  Thomason,  16  R.  I.  13, 
II  Atl.  172;  McConnell  v.  Wildes,  153  Mass.  487,  26  N.  E.  1114;  Herster 
v.  Herster,  122  Pa.  St.  260,  16  Atl.  342;  Stein  v.  Wilzinski,  4  Redf.  450; 
Matter  of  Skaats,  74  Hun,  463,  26  N.  Y.  Supp.  494;  Matter  of  Suydam, 
84  Hun,  514,  32  N.  Y.  Supp.  449;  Horn  v.  Pullman,  ^2  N.  Y.  270;  Mat- 
ter of  Mondorf,  no  id.  456,  18  N.  E.  256;  Re  Hollohan's  Will,  52  Hun, 
614,  5  N.  Y.  Supp.  343;  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  192.) 

Explanation  as  affecting  mental  condition  of  testator,  see  Pergason 
V.  Etcherson  (91  Ga.  785,  18  S.  E.  29). 

(e)  Burden  of  proof. —  Before  the  burden  of  proof  can  be  shifted  to 
the  proponents  of  a  will,  to  make  an  explanation  of  unequal  or  unnat- 
ural provisions,  there  must  first  have  been  some  evidence  from  which 
undue  influence  may  be  inferred,  otherwise  every  will  which  may  be 
thought  to  operate  unjustly  would  be  subject  to  what  a  court  or  jury 
may  regard  as  just  or  judicious.  (Maddox  v.  Maddox,  114  Mo.  49,  21 
S.  W.  499;  Aylward  v.  Briggs,  145  Mo.  604,  47  S.  W.  510;  McFadin  v. 
Catron,  120  Mo.  271,  25  S.  W.  506.  And  see  Tyler  v.  Gardiner,  35  N.  Y. 
559;  Dennig  v.  Butcher,  91  Iowa,  439,  59  N.  W.  69;  Webber  v.  Sullivan, 
58  Iowa,  260,  12  N.  W.  319;  Henry  v  Hall,  106  Ala.  85,  17  So.  187; 
Higginbotham  v.  Higginbotham,  106  Ala.  314,  17  So.  516.) 

But  gross  inequality  in  the  dispositions  of  the  will,  when  no  reason  for 
it  is  suggested  either  in  the  will  or  otherwise,  may  change  the  burden 
and  require  explanation  on  the  part  of  those  who  support  the  will  to 
induce  the  belief  that  it  was  the  free  and  deliberate  act  of  a  rational, 
self-poised,  and  clearly-disposing  mind.  A  charge  embodying  such 
instruction  in  substance  held  correct,  because  it  was  left  to  the  jury  to 
determine  "  under  all  the  circumstances  of  the  case"  (Matter  of  Budlong^ 
54  Hun,  138,  7  N.  Y.  Supp.  289;  affd.  in  126  N.  Y.  423,  27  N.  E.  945.) 

(f)  As  affected  by  confidential  relations — There  are  certain  cases 
in  which  the  law  indulges  in  the  presumption  that  undue  influence  has 
been  used,  and  those  cases  are  where  a  patient  makes  a  will  in  favor  of 
his  physician,  a  client  in  favor  of  his  lawyer,  a  ward  in  favor  of  his 
guardian,  or  any  person  in  favor  of  his  priest  or  religious  adviser,  or 
when  other  close  confidential  relationship  exists.  Such  wills,  when 
made  to  the  exclusion  of  the  natural  objects  of  the  testator's  bounty, 
are  viewed  with  great  suspicion  by  the  law,  and  some  proof  should  be 
required  besides  the  factum  of  the  will,  before  the  will  can  be  sustained. 
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(Marx  V.  McGlynn,  88  N.  Y.  371;  Matter  of  Skaats,  74  Hun,  463,  26  N. 
Y.  Supp.  494;  Anderson  v.  Carter,  24  App.  Div.  478,  49  N.  Y.  Supp.  255.) 

(g)  Attorney  and  client. —  The  mere  fact  that  the  beneficiary  was  the 
attorney  of  decedent  does  not  of  itself  create  a  presumption  of  undue 
influence,  but  elements  of  age,  physical  and  mental  condition,  an<l  activ- 
ity of  the  attorney,  may  impose  the  burden  upon  the  attorney  of  satisfy- 
ing the  court  as  to  the  free  agency  of  the  testator.  (Matter  of  Smith, 
95  N.  Y.  516.  And  see  Re  Logan's  Estate,  195  Pa.  St.  282,  45  Atl.  729; 
Barkeley  v.  Barkeley  Cemetery  Assn.,  153  Mo.  300,  54  S.  W.  482.) 

A  will  in  favor  of  the  attorney  is  viewed  with  suspicion  and  scrutinized 
closely,  and  if  circumstances  are  suspicious  they  must  be  explained. 
(Matter  of  Gallup,  43  App.  Div.  442,  60  N.  Y.  Supp.  137.  And  see  Mat- 
ter of  Hurlburt,  48  App.  Div.  93,  62  N.  Y.  Supp.  698;  Matter  of  Murphy, 
48  App.  Div.  211,  62  N.  Y.  Supp.  785.) 

/  (h)  HuBband  and  wife. —  A  wife  may  exert  a  legitimate  and  proper 
influence  upon  her  husband  in  the  making  of  his  will,  so  long  as  she 
does  not  act  fraudulently  or  aflfect  his  free  agency.  (Re  Langford,  108 
Cal.  609,  41  Pac.  701 ;  Turnure  v.  Turnure,  35  N.  J.  Eq.  ^i ;  Maynard  v. 
Tyler,  168  Mass.  1 14,  46  N.  E.  413.) 

(i)  Physician  and  patient. —  No  presumption  as  against  physician. 
(Cornell's  Wijl,  43  App.  Div.  241,  60  N.  Y.  Supp.  53;  affd.  in  163  N.  Y. 
608,  57  N.  E.  1107;  Keefe's  Will,  47  App.  Div.  214,  62  N.  Y.  Supp.  124.) 


Krause  vs.  Krause  et  al. 

[Supreme  Court  of  Minnesota,  December  5,  1900;  81  Minn.  484,  84  N. 

w.  332.1 

Administrators  —  Distribution  —  Garnishment. 

When  an  administrator  has  in  his  hands  funds  belonging  to  the  estate, 
he  may  pay  them  over  to  the  party  entitled  thereto,  as  heir-at-law, 
without  an  order  of  the  Probate  Court;  and,  if  such  payment  be 
made  in  good  faith,  he  is  not  liable  and  cannot  be  held  as  a  gar- 
nishee of  the  party  to  whom  payment  has  been  made  prior  to  the 
commencement  of  the  garnishment  proceedings. 
(Syllabus  by  the  court.) 

Appeal  ivom  District  Court,  Wright  county ;  A.  E.  Giddings, 
Judge. 
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Action  by  Henry  Krause  against  Christian  Krause,  Jr.,  admin- 
istrator of  Charles  Krause,  and  others.  From  an  order  denying 
plaintiff's  motion  for  judgment  against  the  garnishee,  he  appeals. 

Affirmed. 

James  C.  Tarbox,  for  appellant. 

Alley  &  Calkin  and  /.  Y.  Alley,  for  respondent. 

Collins,  J. —  Appeal  from  an  order  denying  plaintiff's  motion 
for  judgment  against  a  garnishee  upon  his  disclosure,  taken  be- 
fore a  referee  and  duly  reported  to  the  court.  Passing  two  pre- 
liminary points  made  by  counsel  for  the  respondent,  we  come 
directly  to  the  merits  of  the  case.  The  disclosure  shows  that  the 
garnishee  was  at  the  time  administrator  of  the  estate  of  one 
Charles  Krause;  that,  as  such  administrator,  he  had  obtained 
possession  of  certain  funds  belonging  to  the  estate;  and  that 
prior  to  the  service  of  the  garnishee  summons  he  had  accounted 
for  and  paid  over  these  funds  in  specie  to  defendant,  the  only 
heir-at-law  of  the  deceased.  It  is  contended  by  counsel  for  the 
appellant  that  until  an  order  of  the  Probate  Court  had  been  ob- 
tained, authorizing  an  accounting  and  payment  to  the  heir-at-law, 
the  administrator  was  and  is  subject  to  proceedings  in  garnish- 
ment, and  that  prior  accounting  and  payment  to  the  heir  is  no 
defense  —  in  other  words,  that  the  administrator  cannot  volun- 
tarily account  to  the  heir-at-law  for  funds  in  his  hands,  but  must 
wait  the  order  of  the  Probate  Court,  and  until  this  order  is  ob- 
tained, and  payment  made,  he  is  subject  to  garnishment,  under 
Gen.  Stat.  1894,  §  5310.  The  adjudicated  cases  are  opposed  to 
this  contention.  If  they  were  not,  a  plaintiff  in  garnishment  could 
enforce  a  claim  against  an  administrator  which  could  not  be 
enforced  by  the  defendant  heir  for,  as  between  the  latter  and  the 
administrator,  accounting  and  payment  at  any  time,  with  or 
without  a  formal  order  of  distribution,  is,  pro  tanto,  a  perfect 
defense  to  all  future  demands.  The  order  of  distribution  seems 
to  simply  be  for  a  final  accounting,  and  to  protect  the  adminis- 
trator and  his  sureties.  It  enables  the  administrator  to  protect 
himself,  under  an  order  of  the  court,  against  any  claims  that 
might  be  made  on  him  for  funds  of  the  estate  in  his  hands.    If 
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he  sees  fit  to  take  the  risk  of  disposing  of  the  funds  without  the 
shield  of  such  order,  and  no  claim  is  made  upon  him  by  any 
person  otherwise  entitled  to  these  funds,  and  in  point  of  fact  he 
has  paid  them  over  to  the  person  entitled,  and  to  whom  they 
would  have  been  ordered  to  be  paid,  it  is  difficult  to  see  on  what 
grounds  the  transaction  can  be  called  in  question.  An  admin- 
istrator, when  making  advances,  takes  chances  as  to  claims  against 
the  estate  which  are  superior  to  the  rights  of  the  heir ;  but  pay- 
ment in  advance  of  the  time  fixed  by  law  operates  as  a  satis- 
faction of  a  distributive  share,  to  the  extent  thereof,  as  against 
the  distributee,  or  any  one  whose  rights  are  not  paramount  to 
his.  (In  re  Scott,  36  Vt.  297;  Lyle  v.  WUliams,  65  Wis.  231,  26 
N.  W.  448 ;  Henshaw  v.  Whitney,  1 1  Gray,  223,  1 1  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  1167,  1173,  1174,  and  notes.)  In  fact, 
this  has  be^n  held,  substantially,  by  this  court.  (VaU  v.  Ander- 
son, 61  Minn.  552,  64  N.  W.  47.)  Of  course,  all  advances  must 
be  made  in  good  faith,  and  there  is  no  suggestion  that  such  was 
not  the  fact  in  the  case  at  bar. 
Order  affirmed 


Martin  vs.  Martin's  Estate. 

t Supreme  Court  of  Wisconsin,  December  7,  1900;  108  Wis.  284,  84  N. 

W.439.] 

Parent  and  Child  —  Services  of  Child— Presumption  — 
Rebutting  Presumption  —  Evidence  —  Limitation  of 
Actions  —  Statute  of  Frauds  —  Administrators  — 
Action  Against. 

I.  Where  a  boy  was  received  into  a  family  as  a  son,  under  defective 
adoption  papers,  and  services  were  rendered  by  him  in  that  capacity, 
there  was  a  presumption  that  they  were  not  to  be  paid  for,  which 
presumption  could  be  rebutted  only  by  proof,  direct  or  circumstan- 
tial, establishing  a  direct  contract  to  pay  for  the  services. 

a.  An  oral  contract  between  deceased  and  the  parents  of  a  boy,  whereby 
deceased  agreed,  in  consideration  of  being  allowed  to  adopt  the  boy, 
to  leave  him  all  her  property,  consisting  mainly  of  real  estate,  being 
in  part  a  contract  to  devise  real  property,  void  within  the  statute  of 
frauds,  and  indivisible,  was  void  as  a  whole. 
Vol.  VI  —  20 
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3.  Where  deceased  agreed  orally  with  the  parents  of  a  boy  adopted  by 

her  that  in  consideration  of  such  adoption  she  would  devise  real 
estate  to  him,  the  contract,  though  void  under  statute  of  frauds,  as 
an  oral  agreement  for  the  devise  of  real  estate,  rebutted  the  presump- 
tion that  the  boy's  services  were  to  be  gratuitous. 

4.  Where   deceased   agreed   by   parol    that,    in    consideration   of   being 

allowed  to  adopt  a  boy,  she  would  make  him  her  heir,  in  return  for 
his  services,  and  the  boy  rendered  services  for  deceased  until  of  age, 
the  statute  of  limitations  then  commenced  to  run  against  a  claim  on 
his  part  for  the  value  of  his  services,  since  the  contract  as  to  making 
him  the  heir  would  have  been  no  defense  to  an  action  at  that  time 
by  him;  such  contract  being  void,  under  the  statute  of  frauds,  as  a 
parol  agreement  for  the  devise  of  real  estate. 

5.  In  an  action  against  an  administrator,  it  was  not  necessary  that  the 

statute  of  limitations  should  be  pleaded,  in  order  to  be  available  as 
a  defense. 

Appeal  from  Circuit  Court,  Jackson  county ;  James  O'Neill, 
Judge. 

Claim  by  Frank  Martin  against  the  estate  of  Catherine  Mar- 
tin for  personal  services.  From  a  judgment  for  plaintiff,  the 
estate  appeals. 

Reversed. 

The  claim  was  filed  in  the  County  Court  of  the  proper  county 
as  follows : 

Estate  of  Catherine  Martin,  Deceased,  to  Frank  Martin,  Dr. 
•    To  services  from   1872  to  1885,  inclusive,  payable  at 
death  of  Oliver  Martin  and  Catherine  Martin,  thir- 
teen years $2,300 

To  cash  given  to  Catherine  Martin  in  1891 100 

Total $2400 


The  claim  was  duly  verified,  and  the  administrator  of  the  es- 
tate filed  a  general  denial  and  pleaded  the  statute  of  limitations. 
After  a  trial  the  claim  was  disallowed  in  the  County  Court,  and 
the  plaintiff  appealed,  and  the  action  was  tried  before  a  jury 
in  the  Circuit  Court.    There  were  some  facts  which  were  undis- 
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putcd,  which  may  be  stated  as  follows :  In  1873  Catherine  Mar- 
tin and  Oliver  Martin,  her  husband,  occupied  a  farm  in  Jackson 
county,  in  this  State,  the  title  to  which  was  in  Catherine.  In  the 
last-named  year,  having  no  children  of  their  own,  Catherine  and 
Oliver  took  the  plaintiff,  who  was  then  a  boy  eight  years  of 
age,  to  live  vrith  them  upon  the  farm,  under  a  promise  made  to 
the  plaintiff's  mother,  who  had  been  deserted  by  her  husband, 
that  they  would  adopt  the  plaintiff  and  make  him  heir  of  their 
property.  No  legal  adoption  was  however  made.  The  plain- 
tiff thereafter  lived  with  the  Martins,  doing  such  work  as  he  was 
capable  of,  until  some  time  between  the  years  1883  and  1886,. 
being  treated  as  a  son,  and  furnished  clothes,  board,  and  a  limited 
amount  of  schooling.  He  assumed  the  name  of  Frank  Martin,. 
and  supposed  that  he  had  been  adopted  as  their  son.  He  left  tlie 
Martins  not  later  than  some  time  in  the  year  1886,  and  never 
returned  to  do  any  work  for  them  thereafter.  He  reached  the 
age  of  twenty-one  years  in  the  year  1886.  Oliver  Martin  died  in 
the  year  1894,  and  Catherine  in  theVear  1897,  both  intestate ;  and 
Catherine  leaving  as  her  estate  the  aforesaid  farm,  worth  about 
$1,500,  and  a  small  amount  of  personal  property,  not  exceeding 
$500.  The  jury  returned  a  special  verdict  as  follows:  "  (i)  Did 
the  deceased,  Catherine  Martin,  and  her  husband,  Oliver  Mar- 
tin, and  the  mother  of  plaintiff,  about  the  year  1873  execute  cer- 
tain papers,  by  which  it  was  intended  that  said  Catherine  Martin 
and  Oliver  Martin  should  adopt  plaintiff  as  their  son  and  heir? 
Yes.  (2)  Did  said  Catherine  Martin  at  the  time  of  the  making 
of  such  papers,  and  in  consideration  that  the  mother  of  plaintiff 
consented  to  such  adoption  and  that  said  plaintiff  should  live 
with  her  and  render  services  to  her  as  such  adopted  son,  promise 
and  agree  with  plaintiff,  acting  by  his  mother,  that  at  the  death  of 
said  Catherine  she  would  make  plaintiff  her  sole  heir-at-law, 
and  give  to  him  all  her  property,  both  real  and  personal,  at  Ker 
death?  Yes.  (3)  Did  said  Catherine  Martin  afterward,  and 
during  the  time  plaintiff  lived  with  her,  by  her  acts,  statements, 
and  conversations,  lead  plaintiff  to  believe  that  she  would  Revise 
and  bequeath  to  him  at  her  death  all  her  property,  in  considera- 
tion of  such  adoption  and  services  being  rendered  by  plaintiff? 
Yes.  (4)  Did  plaintiff  perform  labor  and  services  pursuant  to 
such  agreement,  and  with  the  expectancy  of  so  being  compen- 
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sated,  for  said  Catherine  Martin,  from  about  the  spring  of  1873 
until  plaintiff  left  said  Catherine  ?  Yes.  (5)  What  was  the  value 
of  the  labor  and  services  so  rendered  to  said  Catherine  Martin 
during  the  said  period,  over  and  above  his  care,  clothing,  board, 
education,  and  all  other  things  of  value  received  by  plaintiff  from 
said  Catherine  or  her  husband?  Nine  hundred  dollars  ($900). 
(6)  Did  said  Catherine  fail  to  perform  her  part  of  said  alleged 
agreement,  by  failing  to  devise  and  bequeath  her  said  property 
to  plaintiff,  and  to  compensate  said  plaintiff  for  such  services? 
Yes.  (7)  Was  said  plaintiff  in  fact  never  adopted  as  the  son 
and  heir  of  said  Catherine,  by  failure  to  complete  the  necessary 
proceedings  according  to  law,  to  make  such  proceedings  effect- 
ive? He  was  never  adopted,  the  proceedings  being  ineffectual 
for  that  purpose.  (8)  Were  these  services  of  plaintiff  performed 
for  Catherine  Martin,  and  upon  the  separate  property  and  estate 
of  said  Catherine  Martin,  and  in  her  separate  business?  Yes. 
{9)  Did  Catherine  Martin,  by  the  employment  of  plaintiff  and 
by  said  agreement,  intend  to  charge  and  bind  her  separate  es- 
tate? Yes.  (10)  (At  request  of  defendant's  counsel.)  Did 
Catherine  Martin  and  her  husband,  Oliver  Martin,  act  jointly  in 
any  and  all  agreements  made  or  signed  by  them  for  the  adoption 
of  said  Frank  Martin?  Yes."  The  defendant  moved  to  set 
aside  the  verdict,  and  also  moved  for  judgment  thereon  for  the 
defendant,  which  motions  were  overruled,  and  judgment  entered 
in  favor  of  the  plaintiff  upon  the  verdict  for  $900  damages  and 
costs,  from  which  judgment  the  estate  appeals. 

G.  M.  Perry,  for  appellant. 

Castle  &  Castle,  for  respondent. 

WiNSLOW,  J.  (after  stating  the  facts). —  The  bill  of  exceptions 
is  not  certified  to  contain  all  of  the  evidence ;  hence  we  are  re- 
lieved from  the  consideration  of  the  question  whether  the  ver- 
dict, or  any  part  of  it,  is  supported  by  the  evidence,  and  the  only 
important  question  in  the  case  is  whether  the  verdict  and  ad- 
mitted facts  sustain  the  judgment.  The  facts  may  be  briefly 
summarized  as  follows :  A  boy  eight  years  of  age  is  taken  by  a 
woman  into  her  family  under  incomplete  or  defective  adoption 
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papers,  coupled  with  an  oral  agreement  with  the  boy's  parent  to 
leave  him  her  property,  consisting  principally  of  real  estate,  in 
consideration  of  the  boy's  services.  No  legal  adoption  takes 
place,  but  the  boy  stays  and  does  the  ordinary  work  of  a  boy 
on  a  farm,  and  is  treated  as  a  son,  until  he  is  somewhere  from 
eighteen  to  twenty-one  years  of  age,  when  he  leaves,  and  never 
returns  to  render  services.  Afterward  the  woman  dies  intestate, 
leaving  as  her  estate  the  real  property  before  mentioned,  and  a 
trifling  amount  of  personal  property.  The  claimant  then  files 
his  bill  for  the  reasonable  value  of  his  services,  which  ceased  at 
least  eleven  years  before  the  death  of  the  woman.  Can  he  re- 
cover? Under  well-settled  rules  of  law  adopted  by  this  court, 
this  question  must  be  answered  in  the  negative.  Although  not 
of  kin  to  the  intestate,  the  plaintiff  was  received  into  her  family 
as  a  son,  and  the  services  rendered  by  him  were  rendered  in  that 
capacity;  hence  the  presumption  is  that  they  were  not  to  be 
paid  for,  and  that  presumption  can  only  be  rebutted  by  proof, 
either  direct  or  circumstantial,  which  establishes  an  express  con- 
tract to  pay  for  them.  ( Tylor  v.  Burrington,  39  Wis.  376 ;  Wells 
v.  Perkins,  43  id.  160.)  The  express  contract  which  was  shown 
was  oral,  and  was  in  part  a  contract  to  devise  real  property,  and 
hence  within  the  statute  of  frauds  (Rev.  Stat.,  §  2304),  and, 
being  void  as  to  the  real  estate,  and  indivisible,  is  void  in  whole. 
(Ellis  V.  Cary,  74  Wis.  176,  42  N.  W.  252 ;  In  re  Kessler's  Estate, 
87  Wis.  660,  59  N.  W.  129,  and  cases  cited.)  This  contract, 
though  absolutely  void,  still  has  the  effect  of  rebutting  the  pre- 
sumption that  the  services  were  to  be  gratuitous  (In  re  Kessler's 
Estate,  supra),  and  so  opening  the  way  to  a  recovery  of  the 
reasonable  value  of  the  services.  (Koch  v.  IVilliams,  82  Wis. 
186,  52  N.  W.  257,  and  cases  cited.)  Manifestly  however  the 
void  contract  did  not  extend  the  time  of  payment  for  the  services, 
and  the  plaintiff,  if  entitled  to  recover  at  all,  could  have  made  his 
demand  and  brought  his  action  in  1886,  when  his  services  had 
wholly  ceased  and  he  had  attained  his  majority.  The  supposed 
contract  would  have  been  no  defense  to  the  action,  because  the 
statute  in  this  State  makes  it  void.  (Thomas  v.  Sowards,  25 
Wis.  631.)  Not  having  brought  his  action,  it  was  barred  by  the 
six-year  statute  of  limitation  (Rev.  Stat.,  §  4222),  before  the 
death  of  the  intestate  in  1897.    A  claim  is  made  that  the  statute 
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of  limitations  was  not  properly  pleaded,  but,  as  this  is  a  claim 
against  an  estate,  it  was  not  necessary  to  plead  it.  The  statute 
forbids  the  allowance  of  a  claim  which  is  shown  to  be  barred  by 
the  statute  of  limitations.  (Id.,  §  3841 .)  We  are  aware  that  there 
are  authorities  in  other  States  holding  that  an  oral  contract 
similar  to  the  one  before  us  is  not  void,  but  may  be  specifically 
enforced  on  the  ground  of  partial  performance.  (Wright  v. 
Wright  [Mich.],  58  N.  W.  54,  and  cases  cited.)  It  is  enough  to 
say  however  that  this  court  has  not  adopted  that  rule. 

We  have  discussed  the  case  upon  the  basis  that  it  is  estab- 
lished that  the  agreement  to  devise  property  to  the  plaintiff 
was  an  oral  one,  but  we  have  not  overlooked  the  fact  that  the 
verdict  does  not  in  specific  language  declare  it  to  have  been  oral. 
The  second  question  of  the  verdict  asks  the  jury  whether 
Catherine  Martin  at  the  time  of  the  making  of  the  adoption 
papers  promised  and  agreed  that  she  would  gfive  the  plaintiff 
all  her  property,  real  and  personal,  at  her  death,  and  to  this 
question  the  jury  have  g^ven  an  affirmative  answer.  Now,  it 
may  be  argued  that  this  finding  is  a  finding  of  a  valid  (».  e,,  a 
written)  promise  or  agreement,  and  that  in  the  absence  of  a 
complete  bill  of  exceptions  it  must  be  conclusively  presumed 
that  there  was  evidence  to  support  the  finding ;  hence  that  it  must 
be  deemed  a  fact  in  the  case  that  the  agreement  was  in  writing 
and  valid.  Whether  this  contention  could  avail  the  plaintiff 
anything  in  an  action  brought  to  recover  the  value  of  his  ser- 
vices, in  which  he  must  repudiate  the  contract  in  order  to  re- 
cover, would  seem  to  be  a  serious  question;  but  however  that 
may  be,  we  think  that  the  only  fair  and  reasonable  construction 
of  the  finding  is  that  the  promise  was  oral.  It  will  be  noticed 
that 'the  first  question  and  answer  find  specifically  that  the  par- 
ties executed  certain  supposed  adoption  papers,  and  that  the 
second  question  omits  all  reference  to  the  execution  of  any 
papers,  but  simply  asks  the  jury  whether  Catherine  Martin  did 
"  prpmise  and  agree  "  to  give  the  plaintiff  her  property  at  the 
time  of  the  making  the  adoption  papers.  The  careful  reference  to 
the  execution  of  papers  in  the  first  question,  and  the  equally 
careful  omission  of  all  such  reference  in  the  second  question, 
clearly  indicate  to  any  mind  that  the  second  question  refers  to 
an  entirely  different  kind  of  an  agreement  or  promise,  and  one 
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not  evidenced  by  the  execution  of  any  papers;  and  we  cannot 
escape  the  conclusion  that  a  jury  would  at  once  answer  the  sec- 
ond question  in  the  affirmative,  if  they  were  satisfied  of  the  mak- 
ing of  an  oral  promise.  When  moreover  the  charge  which  was 
given  to  the  jury  in  connection  with  the  second^  question  is  con- 
sidered, there  can  be  no  doubt,  we  think,  that  the  affirmative 
answ.er  to  the  question  must  be  construed  as  simply  the  finding 
of  an  oral  promise.  This  charge  was  as  follows :  "  This  ques- 
tion you  will  answer  also  from  the  consideration  of  all  the  evi- 
dence: Was  it  the  understanding  with  the  plaintiff's  mother 
and  the  Martins  that  the  latter  should  adopt  the  plaintiff  and 
make  him  their  heir?  And  did  the  plaintiff's  mother  consent  to 
the  proposed  adoption  on  such  conditions?  This  is  a  question 
of  fact,  and  you  will  answer  it  in  such  a  way  as  the  evidence  will 
warrant."  Here  the  jury  are  plainly  told  that  the  question  is 
whether  there  was  an  understanding  between  Mrs.  Martin  and 
the  plaintiff's  mother.  If  the  jury  paid  heed  to  this  instruction  — 
and  we  must  assume  that  they  did  —  then  their  affirmative  an- 
swer to  the  question  is  equivalent  merely  to  a  finding  that  there 
was  an  oral  "  understanding  "  between  the  parties.  As  matter 
of  fact,  all  the  evidence  returned  which  bears  on  the  subject 
shows  that  the  agreement  was  by  parol ;  but  this  is  not  of  course 
conclusive,  in  the  absence  of  a  certificate  showing  that  all  the 
evidence  is  returned.  Judgment  reversed  and  action  remanded, 
with  directions  to  enter  judgment  dismissing  the  claim. 


Shahan's  Admr.  vs.  Shahan's  Heirs. 

ISupreme  Court  of  Appeals  of  West  Virginia,  December  15,   1900;  48 

W.  Va.  477,  37  S.  E.  552.1 

Sale    of    Decedent's    Land  —  Incumbrances  —  Building 
Association  —  Appeal  —  Jurisdiction. 

I.  A  court  of  equity  has  the  authority  to  sell  the  incumbered  real  estate 
of  a  decedent,  upon  a  bill  filed  by  the  administrator  for  the  purpose 
of  paying  decedent's  debts,  free  from  the  incumbrances,  and  satisfy 
such  incumbrances  out  of  the  proceeds  of  sale. 
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2.  Ordinarily^  the  death  of  a  borrowing  member  of  a  building  associa- 

tion stops  the  imposition  of  fines  for  nonpayment  of  dues,  interest, 
and  premium^  and  also  ends  membership,  with  liability  for  with- 
drawal fees. 

3.  When  the  Circuit  Court,  on  confirmation  of  a  commissioner's  report, 

fixes  an  attoraey's  fee  at  $25,  this  court  will  not  disturb  such  finding, 
unless  plainly  contrary  to  the  evidence  in  support  of  such  fee. 

4.  The  amount  in  controversy  between  the  litigants  must  exceed  $100, 

exclusive  of  costs,  to  give  this  court  jurisdiction. 
(Syllabus  by  the  court.) 

Appeal  from  Circuit  Court,  Taylor  county;  John  Homer 
Holt,  Judge. 

Bill  by  Winifred  C.  Shahan's  administrator  against  Winifred 
C.  Shahan's  heirs,  etc.  Decree  for  plaintiff,  and  the  Monumental 
Savings  and  Loan  Association  appeals. 

Affirmed. 

• 

•  S.  M,  Mus grove,  for  appellant. 

W,  R,  D.  Dent,  for  appellee. 

Dent,  J. —  The  Monumental  Savings  and  Loan  Association 
appeals  from  a  decree  of  the  Circuit  Court  of  Taylor  county  in 
the  chancery  cause  of  Winifred  Shahan's  administrator  against 
Winifred  Shahan's  heirs,  etc.  The  appellant  has  a  trust  lien  on 
the  real  estate  of  the  decedent,  which  the  court,  on  report  of  a 
commissioner,  ascertained  to  amount  to  the  sum  of  $1,112,  and 
decreed  accordingly.  The  appellant  claims  that  the  court  erred 
in  not  selling  the  equity  of  redemption  subject  to  the  appellant's 
lien,  instead  of  selling  the  property  as  a  whole,  on  terms  different 
from  those  contained  in  the  deed  of  trust.  This  being  a  suit  by  the 
administrator  under  section  7,  chapter  86,  Code,  to  sell  the  real 
estate  of  a  decedent  to  pay  her  debts,  the  court  had  the  right  to  sell 
the  property  in  such  manner  and  on  such  terms  as  would  be  best 
for  all  the  parties  in  interest.  Death  ended  the  relation  existing 
between  the  appellant  and  the  decedent.  (4  Am.  &  Eng.  Encyc. 
of  Law  [2d  ed.],  1029;  Thomp.  Bldg.  Assns.  66,  67.)  Under 
section  3,  chapter  86,  Code,  decedent's  real  estate  became  assets  for 
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the  pajmient  of  her  debte.  {Rex  v.  Creel,  22  W.  Va.  373.)  "  The 
fact  that  the  real  estate  of  a  deceased  debtor  is  subject  to  in- 
cumbrances of  any  sort,  such  as  mortgages,  rights  of  dower, 
curtesy,  etc.,  does  not  affect  its  liability  to  be  sold  under  an  order 
of  court  for  the  payment  of  debts,  even  though,  in  case  of  a 
mortgage,  an  action  for  foreclosure  is  pending;  but  the  rights 
of  the  incumbrancer  will  always  be  protected,  either  by  selling 
subject  to  the  incumbrance,  or  by  discharging  it  out  of  the  pro- 
ceeds of  sale."  (11  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  1092, 
1135,  1 159.)  The  case  of  Wise  v.  Taylor  (44  W.  Va.  49^,  29 
S.  E.  1003)  is  not  applicable  to  a  decedent*s  real  estate. 

The  appellant  further  claims  that  it  should  have  been  allowed 
$1 1  fines  accrued  after  the  death  of  Mrs.  Shahan.  This  would  be 
wholly  improper,  as  her  death  ended  her  membership,  and,  there 
being  no  hand  to  pay,  fines  could  not  be  imposed  against  her,  but 
the  appellant's  account  should  be  settled  as  though  there  was  a 
voluntary  payment  and  withdrawal.  (4  Am.  &  Eng.  Encyc.  of 
Law  [2d  ed.],  1030.) 

It  further  claims  that  it  should  have  been  allowed  $100  at- 
torney's fee,  instead  of  $25.  The  Circuit  Court  and  commis- 
sioner having  fixed  on  this  amount,  this  court  cannot  disturb  it 
without  evidence  to  justify  such  action.  It  seems  to  have  been 
allowed  merely  under  the  provisions  of  the  trust  deed  for  services 
in  defending  this  cause.  The  appellant  claims,  because  its  trustee 
does  not  get  to  sell  the  property  and  earn  the  commissions  for  so 
doing,  it  should  have  an  attorney's  fee  commensurate  with  such 
commissions.  This  is  not  a  sufficient  equitable  ground  on  which 
to  base  such  allowance.  The  deed  of  trust  only  provides  that  the 
g^ntor  "  will  promptly  pay  all  fees,  costs,  and  expenses  to  or  for 
which  such  association  or  said  trustees  may  become  subject  or 
liable  by  reason  of  any  litigation  involving,  growing  out  of,  or 
in  anywise  touching  this  transaction,  and  will  hold  the  said  asso- 
ciation and  said  trustee  harmless  therefrom."  It  also  claims  an 
allowance  of  a  withdrawal  fee  of  $1  per  share,  amounting  to 
the  sum  of  $10,  which  would  change  the  withdrawal  value  of 
decedent's  shares  from  $45  to  $35.  The  by-laws  are  not  before 
this  court,  and  therefore  it  is  impossible  to  say  the  commissioner's 
finding  was  wronj§^.  She  did  not  voluntarily  withdraw,  but  death 
ended  the  relation  she  bore  to  them,  and  it  would  be  unjust  to 
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charge  her  estate  with  such  withdrawal  fees,  unless  the  by-laws 
so  provided.  These  three  sums  amount  to  $96,  and  appear  to  be 
the  whole  controversy  continued  in  this  court,  and  are  beneath  its 
jurisdiction. 

The  appellee  cross-assigns  as  error  the  allowance  of  the 
attorney's  fee  of  $25,  which  is  subject  to  the  same  answer  as  is 
given  to  appellant ;  also  that  the  premium  charged  should  not  be 
allowed  in  addition  to  the  interest,  as  it  is  payable  in  monthly 
installments  of  $5  per  month,  and  is  therefore  nothing  but 
usurious  interest.  The  by-laws  not  being  before  us,  we  are  un- 
able to  say  that  the  premium  was  not  a  fixed  sum,  payable  in 
monthly  installments.  (End.  Bldg.  Assns.  391.)  The  sum  of 
$22.12  taxes  allowed  the  sheriff  for  1892  is  beneath  the  juris- 
diction of  this  court,  and  it  has  no  power,  though  it  be  an  errone- 
ous allowance,  to  correct  it.  (Fleshman's  Admr.  v.  Fleshman,  34 
W.  Va.  342,  350,  12  S.  E.  713.)  No  reversible  error  affirmatively 
appearing,  the  decree  is  affirmed. 


Enos  et  al.  vs.  Snyder  et  al, 

[Supreme   Court  of   California,   December   21,    1900;    131    Cai.   68,  63 

Pac.  170.] 

Dead  Bodies  —  Right  to  Bury  —  Wills. 

1.  One  has  no  property  in  his  dead  body,  so  that  he  can  dispose  of  it 

by  will. 

2.  In  the  absence  of  statute,  the  custody  of  the  corpse  and  the  right  of 

burial  belong  to  the  next  of  kin,  and  not  to  the  executor  or 
administrator. 

3.  Penal  Code,  f  292,  declaring  on  whom  devolves  the  duty  of  burying 

the  body  of  a  deceased  person,  is  to  be  considered  in  a  civil  case 
as  determining  who  has  the  right  to  bury  the  body  and  to  have  pos- 
session thereof  for  that  purpose. 

Department    2. —  Appeal    from    Superior    Court,    Sonoma 
county;  Albert  G.  Burnett,  Judge. 


i 
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Action  by  Susie  T.  Enos  and  another  against  Rachel  Jane 
Snyder  and  another.  Judgment  for  plaintiffs.  Defendants 
appeal. 

Affirmed. 

Lip  pit  t  &  Lippitt  (Myrick  &  Deering,  of  counsel),  for  appel- 
lants. 

Haven  &  Haven,  for  respondents. 

McFarland,  J. —  John  S.  Enos  died  in  Sonoma  county  on 
March  30,  1898.  The  plaintiff  Susie  T.  Enos  is  his  surviving 
wife,  and  the  plaintiff  Gertrude  Willis  is  his  daughter.  For  sev- 
eral years  next  before  his  death  the  deceased  had  not  lived  with 
his  wife,  but  during  that  time  lived  at  the  residence  of  the  de- 
fendant Rachel  Jane  Snyder,  where  he  died.  He  left  a  will  which 
contained  a  direction  that  the  manner,  time,  and  place  of  his 
burial  should  be  "  according  to  the  wishes  and  directions  of 
Mrs.  R.  J.  Snyder,"  the  said  defendant.  After  his  death  the 
plaintiffs  herein  made  demand  of  defendant  Snyder  for  posses- 
sion of  his  body  for  the  purpose  of  burying  the  same,  and  the 
demand  was  refused.  Thereupon  this  action  was  commenced 
against  Mrs.  Snyder  for  a  judgment  declaring  that  plaintiffs  are 
entitled  tp  the  possession  of  the  dead  body  of  the  deceased  for 
the  purpose  of  burial,  enjoining  defendant  from  proceeding  with 
the  burial  of  said  body,  and  directing  her  to  give  to  plaintiffs 
the  possession  thereof.  Defendant  Snyder  answered,  setting  up 
the  clause  in  the  will  above  referred  to,  and  also  verbal  state- 
ments to  the  same  effect  made  by  the  deceased  before  his  death. 
Afterward  E.  S.  Lippitt,  the  executor  named  in  the  will,  was,  on 
his  own  application,  made  a  party  defendant,  and  he  filed  an 
answer  averring  substantially  the  things  set  up  in  the  answer  of 
defendant  Snyder.  Demurrers  to  both  answers  were  sustained, 
and  judgment  was  entered  for  plaintiffs  substantially  as  prayed 
for  in  the  complaint.     From  this  judgment,  defendants  appeal. 

It  is  admitted  that  the  record  presents  the  sole  question  in- 
volved in  the  case,  namely,  under  the  law  of  this  State,  did  the 
respondents,  as  next  of  kin,  have  the  right  to  the  possession  of. 
the  body  of  the  deceased  for  the  purpose  of  burying  it,  as  against 
the  appellants,  who  claim  that  right  under  the  will?    The  gen- 
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eral  English  and  American  authorities  on  the  subject  are  not 
very  satisfactory  —  at  least,  as  to  a  contest,  like  the  one  here  in- 
volved, between  the  next  of  kin  and  persons  claiming  it  under 
a  will.  It  is  quite  well  esta{)lished  however  by  those  authorities, 
that,  in  the  absence  of  statutory  provisions,  there  is  no  property 
in  a  dead  body ;  that  it  is  not  part  of  the  estate  of  the  deceased 
person;  and  that  a  man  cannot  by  will  dispose  of  that  which 
after  his  death  will  be  his  corpse.  There  are  some  expressions 
in  some  of  the  authorities  cited  by  appellants  to  the  effect  that 
the  right  of  burial  is  in  the  next  of  kin,  "  in  the  absence  of  any 
testamentary  disposition,"  but  they  were  not  cases  in  which  the 
right  of  testamentary  disposition  was  involved.  The  case  which 
is  most  directly  in  point  here  is  Williams  v.  Williams  (20  Ch. 
Div.  659).  It  is  a  recent  case  (1882),  and  expresses  the  law  of 
England  on  the  subject.  In  that  case  the  deceased  had,  by  his 
will,  directed  that  after  his  death  "  his  body  should  be  given  to 
his  friend  Eliza  Williams,  to  be  dealt  with  by  her  in  such  manner 
as  he  had  directed  to  be  done  in  a  private  letter  to  her."  The 
body  however  was  buried  in  a  certain  cemetery  "  by  the  direction 
of  his  widow  and  one  of  his  sons ; "  but  afterward  Eliza  Williams 
succeeded  in  removing  it  from  the  cemetery,  and,  having  dis- 
posed of  it  in  accordance  with  the  direction  of  the  will,  she 
brought  the  action  against  the  executors  to  recover  the  amount 
of  the  expenses  which  she  had  incurred  in  so  doing.  K^Y,  J.,  in 
his  opinion,  after  referring  to  certain  cases,  says :  "  It  follows 
that  a  man  cannot  by  will  dispose  of  his  dead  body.  If  there 
be  no  property  in  a  dead  body,  it  is  impossible  that  by  will  or 
any  other  instrument  the  body  can  "be  disposed  of.  I  asked  for 
any  authority  in  conflict  with  these  cases,  but  none  was  produced. 
I  have  referred  to  the  books  of  the  greatest  authority  on  the 
question,  and  I  believe  there  is  no  authority  in  the  least  degree 
in  conflict  with  these  cases.  It  follows  that  the  direction  in  this 
codicil  to  the  executors  to  deliver  over  the  body  to  Miss  Wil- 
liams, who  is  not  one  of  the  executors,  is  a  direction  which,  in 
point  of  law,  could  not  be  enforced,  and  was  void."  The  current 
of  American  authorities,  although  there  is  some  conflict,  is  to 
the  same  effect.  {Griffith  v.  Railroad  Co.,  23  S.  C.  25,  55  Am. 
Rep.  I,  and  cases  there  cited;  In  re  Wong  Yung  Quy,  6  Sawy. 
449,  2  Fed.  624;  Guthrie  v.  Weaver,  i  Mo.  App.  136.)       In 
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O'Donnell  v.  Slack  (123  Cal.  285,  55  Pac.  906,  43  L.  R.  A.  388), 
the  point  was  not  involved.  But  as  some  one  must,  of  neces- 
sity, bury  the  dead,  and  must  have  the  temporary  possession  of 
the  dead  body  for  that  purpose,  in  the  few  cases  where  there 
has  been  any  question  on  the  subject,  equity  has  been  invoked, 
and  courts  of  equity  have  assumed  jurisdiction  and  have  given 
the  necessary  remedies;  and  it  has  been  generally  declared  that 
the  right  of  burial  of  a  deceased  wife  or  husband  belongs  to  the 
surviving  spouse,  and  in  other  cases  to  the  next  of  kin,  being 
present  r^W  having  the  ability  to  perform  the  service.  (Durell  v. 
HaywarS/g  Gray,  249;  Fox  v.  Gordon,  16  Phila.  185;  Larson  v. 
Chase,  47  Minn.  307,  50  N.  W.  238,  14  L.  R.  A.  85,  28  Am.  St. 
Rep.  370;  Foley  v.  Phelps,  i  App.  Div.  551,  37  N.  Y.  Supp.  471 ; 
Wynkoop  V.  Wynkoop,  42  Pa.  St.  293,  82  Am.  Dec.  506;  In  re 
Widening  Beekman  Street,  4  Bradf.  Sur.  503.) 

The  appellant  Lippitt  in  his  answer  bases  his  alleged  right  on 
the  directions  given  by  the  deceased  in  his  will  and  verbally,  and 
not  upon  his  authority  as  executor,  independent  of  such  direc- 
tions, and  the  arguments  of  counsel  for  appellants  rest  mainly 
on  that  basis;  but  there  is  in  their  briefs  some  shadow  of  con- 
tention that  an  executor  or  administrator  has,  by  mere  virtue  of 
his  office,  the  right  to  bury  the  body,  and  to  the  possession  of 
it  for  that  purpose.  There  are  expressions  to  that  effect  in  the 
English  books  and  particularly  in  the  older  ones,  and  they  may 
also  be  found  in  some  American  authorities,  but  the  current  of 
American  authorities  is  the  other  way.  Those  expressions  are 
found  generally  in  cases  where  there  was  no  contest  between 
executors  and  next  of  kin,  as  in  Williams  v.  Williams  (supra), 
where  the  body  had  been  buried  by  the  executors  by  the  di- 
rection of  the  next  of  kin.  Of  course  it  is  generally  provided 
by  statute,  as  in  this  State  by  section  1643,  Code  Civ.  Proc., 
that  executors  or  administrators  must  pay  "  funeral  expenses ;  ** 
but  it  has  certainly  been  the  custom  in  this  country  for  the 
next  of  kin,  and  not  the  executor  or  administrator,  to  have  the 
custody  of  the  dead  body  before  the  funeral,  and  to  bury  it.  In- 
deed, under  our  probate  system,  it  cannot  be  determined  who 
the  executor  or  administrator  is  until  after  the  appropriate  time 
for  the  funeral  has  elapsed,  and  the  burial  of  the  dead  body  is 
not  to  be  found  in  the  statutory  enumeration  of  the  rights  and 
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duties  of  executors  and  administrators.  In  8  Am.  &  Eng.  Encyc. 
of  Law,  837,  it  is  said  in  the  text  as  follows :  "In  England 
it  has  been  held  that  an  executor  has  the  right  to  the  custody  and 
possession  of  the  body  of  his  decedent  until  it  is  properly  buried, 
but  this  doctrine  has  no  support  in  the  United  States."  And  the 
cases  cited  support  the  text.  In  Renihan  v.  Wright  (125  Ind. 
536,  25  N.  E.  822,  9  L.  R.  A.  514,  21  Am.  St.  Rep.  249),  the 
court,  after  an  elaborate  discussion  of  the  subject  and  review 
of  the  authorities,  say :  "  Our  conclusion  is  that  the  custody 
of  the  corpse  and  the  right  of  burial  do  not  belong  tg^^e  exec- 
utor or  administrator,  but  to  the  next  of  kin,  and  that  ^t  courts 
of  this  State  possess  the  power  to  protect  such  next  of  kin  in 
the  exercise  of  such  rights." 

We  have  considered  the  subject  as  presented  in  the  general 
authorities  because  appellants  contend  that  there  are  no  statu- 
tory provisions  here  which  are  determinative  of  the  question  in- 
volved, but  we  think  that  our  statutory  law  does  definitely  settle 
the  question  against  appellants'  contention.  Section  292  of  the 
Penal  Code  provides  that  "  the  duty  of  burying  the  body  of  the 
deceased  person  devolves  upon  the  person  hereinafter  men- 
tioned." Then  follow  four  subdivisions  of  the  section.  Sub- 
division I  provides  that  in  the  case  of  the  death  of  a  married 
woman  the  duty  of  burial  devolves  on  the  husband,  and  sub- 
division 2  is  as  follows :  "  If  the  deceased  was  not  a  married 
woman,  but  left  any  kindred,  the  duty  of  burial  devolves  upon 
the  person  or  persons  in  the  same  degree  nearest  of  kin  to  the 
deceased,  being  of  adult  age  and  within  this  State,  and  possessed 
of  sufficient  means  to  defray  the  necesssary  expenses."  And 
section  294  provides  that  "  the  person  charged  by  law  with  the 
duty  of  burying  the  body  of  a  deceased  person  is  entitled  to  the 
custody  of  such  body  for  the  purposes  of  burying  it."  It  is  also 
provided  in  another  section  that,  if  the  person  upon  whom  the 
duty  of  burial  is  imposed  neglects  to  perform  it  in  a  reasonable 
time,  he  is  guilty  of  a  misdemeanor,  and  is  also  liable  in  a  civil 
action  to  the  person  who  does  perform  it  in  treble  the  expense 
incurred.  These  provisions  are  very  clear  and  explicit,  but  ap- 
pellants  contend  that  they  should  not  be  considered  in  a  civil 
action,  because  they  are  in  the  Penal  Code.  This  position  is  not 
tenable.    We  have  here  a  Code  system  which  is,  for  convenience 
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and  partial  classification,  divided  into  four  Codes,  to  each  of 
which  a  name  is  given ;  but  they  are  inseparably  interwoven  with 
each  other,  and  no  one  of  them  is  complete  in  itself,  or  absolutely 
confined  to  a  particular  subject.  Therefore  clear  enactments  of 
substantive  law  establishing  rights,  like  section  294,  are  not  to 
be  held  inoperative  because  found  in  any  particular  Code.  If 
the  provision  in  one  Code  were  in  conflict  with  a  provision  on 
the  same  subject  in  another  Code,  perhaps  a  consideration  of 
the  general  purpose  of  each  of  the  Codes  might  afford  some  aid 
in  solving  the  difficulty;  but  there  is  no  such  difficulty  here, 
for  there  is  no  provision  in  any  of  the  other  Codes  touching 
the  question  here  involved.  The  fact  that  a  penalty 
for  not  burying  a  dead  body  is  also  imposed  upon  the  one 
whose  duty  it  is  to  bury  it  does  not  affect  the  right  of  cus- 
tody which  the  law  gives.  If  the  duty  and  the  right  had  been 
declared  in  some  other  Code,  and  the  Penal  Code  had  merely 
provided  the  penalty,  there  would  be,  we  suppose,  no  objection 
to  the  appropriateness  of  the  legislation ;  but  there  is  no  reason 
in  law  why  any  part  of  this  legislation  is  invalid  because  found 
in  the  Penal  Code  instead  of  one  of  the  others.  It  would  hardly 
be  contended  that  the  provision  about  liability  in  a  "  civil  ac- 
tion "  is  inoperative  because  found  in  the  Penal  Code.  The 
subject  is  one  peculiarly  appropriate  for  legislative  direction, 
and  it  may  be  assumed  that  the  legislature  has  looked  upon  the 
provisions  of  the  Code  above  cited  as  sufficiently  expressive  of 
the  legislative  intent.    The  judgment  is  affirmed. 

We  concur :    Temple  and  Henshaw,  JJ. 


Note.— TESTATOR'S  BODY  AS  SUBJECT  TO  HIS  WILU 

(a)  Docs  not  depend  on  commercial  idea  of  the  word  "  property." 

(b)  A  distinction  noted. 

(c)  Duty  may  be  imposed  on  executor. 

(d)  Equity  affords  relief. 

(c)  Right  recognized  by  the  courts. 

(a)  Does  not  depend  on  commercial  idea  of  the  word  ''  property." — 
In  Renihan  v.  Wright  (125  Ind.  536),  the  court  quotes  with  approval  the 
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language  of  Referee  Ruggles  in  4  Bradf.  503:  "It  will  be  seen  that 
much  of  the  apparent  difficulty  of  this  subject  arises  from  a  false  and 
needless  assumption,  in  holding  that  nothing  is  property  that  has  not  a 
pecuniary  value.  The  real  question  is  not  of  the  disposable  marketable 
value  of  a  corpse,  or  its  remains,  as  an  article  of  traffic,  but  it  is  of  the 
sacred  and  inherent  right  to  its  custody,  in  order  decently  to  bury  it 
and  secure  its  undisturbed  repose."  And  while  the  right  of  burial  was 
held  to  be  in  the  next  of  kin,  it  was  so  expressly  held,  "in  the  absence 
of  any  testamentary  disposition."  (Id.  543.  And  see  Larson  v.  Chase, 
47  Minn.  309,  50  N.  W.  238,  where  rights  of  husband  or  wife,  of  next  of 
kin,  are  recognized,  **  in  the  absence  of  any  testamentary  disposition." 
[The  opinion  of  Judge  Mitchell  in  this  case  also  points  out  the  fallacy 
of  applying  the  word  "  property  "  to  a  corpse  in  the  commercial  sense, 
yet  holds  that  in  a  certain  or  limited  sense  there  may  be  property.]  And 
to  same  effect  is  Foley  v.  Phelps,  i  App.  Div.  555,  Z7  ^.  Y.  Supp.-47i; 
Pierce  v.  Proprietors,  10  R.  I.  227.) 

In  Pierce  v.  Proprietors  (10  R.  I.  238,  239),  the  court  says:  "It  is 
common  to  speak  of  the  right  of  burial,  of  a  person's  right  to  be  buried, 
etc.  ♦  ♦  *  Most  people  look  forward  to  the  proper  disposition  of 
their  remains,  and  it  is  natural  that  they  should  feel  an  anxiety  on  the 
subject.  And  the  right  of  a  person  to  provide  by  will  for  the  disposi- 
tion of  his  body  has  been  generally  recognized.  We  have  seen  that  by 
the  canon  law  a  person  had  the  right  to  direct  his  place  of  sepulture. 
Now,  strictly  speaking,  according  to  the  strict  rules  of  the  old  common 
law,  a  dead  man  cannot  be  said  to  have  rights.  Yet  it  is  common  so  to 
speak,  and  Ahe  very  fact  of  the  common  use  of  such  language,  and  its 
being  used  in  the  cases  we  have  quoted,  justifies  us  in  speaking  of  it  as 
a  right  in  a  certain  qualified  sense,  and  a  right  which  ought  td  be  pro- 
tected." (And  see  opinion  Judge  Folger,  Patterson  v.  Patterson,  59 
N.  Y.  583.) 

(b)  A  dlBtinction  noted.—  In  Williams  v.  Williams  (20  Ch.  Div.  659). 
it  should  be  noted  that  the  direction  in  the  will  was  that  his  (testator's) 
body  should  be  given  to  a  third  party  or  stranger,  )vho  was  not  an  execu- 
tor, and  to  be  disposed  of  according  to  directions,  which  required  cre- 
mation, not  contained  in  the  will.  And  the  decision  furthermore  went 
upon  the  ground  that  the  subsequent  obtaining  of  the  body  after  its 
interment  by  the  executors  was  in  the  nature  of  a  fraud,  and  for  that 
reason  there  could  be  no  recovery  for  expenses  incurred  as  claimed  in 
carrying  out  directions  not  contained  in  the  will.    (Id.  667.) 

That  case  is  neither  authority  nor  precedent  for  affecting  the  testator's 
right  to  dispose  of  his  body  in  burial,  when  that  trust  is  committed  in 
specific  terms  in  the  will  itself  to  the  executor  himself. 

In  Griffith  v.  Railroad  Co.  (23  S.  C.  26),  the  court  held  that  an  admtNU- 
fraior  had  no  such  property  in  the  body  of  his  intestate  as  to  give  him  a 
right  of  action  for  its  willful  and  negligent  mutilation. 
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(c)  Ihity  may  be  imposed  on  executor —  The  duty  of  seeing  that  the 
decedent's  "  own  right  of  burial  "  is  exercised  may  rest  upon  his  executor. 
(Patterson  v.  Patterson,  59  N.  Y.  583;  Williams  v.  Williams,  20  Ch. 
Div.  650.) 

(d)  Bqiilty  aifords  relief — While  there  may  be  strictly  no  right  of 
property  in  a  dead  body,  in  a  commercial  sense,  affording  any  remedy 
at  common  law,  equity  has  jurisdiction  to  give  such  remedy  as  may  be 
required,  upon  the  theory  that  the  custody  of  the  remains  imposes  a 
trust.    (Snyder  v.  Snyder,  60  How.  Pr.  368.) 

And  that  a  court  of  equity  has  a  jurisdiction.  (See  Foley  v.  Phelps,  i 
App.  Div.  554,  ^7  ^.  Y.  Supp.  471 ;  Pierce  v.  Proprietors,  etc.,  10  R.  I. 
227;  Weld  V.  Walker,  130  Mass.  422;  Trustees  v.  Walsh,  57  111.  363; 
Smiley  v.  Bartlett,  6  Ohio  C.  C.  234.) 

(e)  Bight  recog^nized  by  the  courts. —  Provision  in  will  for  interment 
or  disposition  of  testator's  body  enforced.  (Estate  of  Benison,  31  Leg. 
Int.  196,) 

It  is  the  almost  universal  practice  among  civilized  people  to  scrupu- 
lously conform  to  the  wishes  and  requests  of  friends  and  relatives  as  to 
the  disposition  to  be  made  of  their  bodies.  (Re  Donn,  16  N.  Y.  Supp. 
189,  191.) 

Where  the  deceased  has  himself  expressed  a  wish  to  be  buried  in  a 
particular  place,  the  invariable  practice  of  the  court  is  to  give  effect  to 
such  wish.    (Re  Dixon,  Probate,  391  [1892].) 

In  Scott  V.  Riley  (16  Phila.  108),  the  court  says:  "  It  would  be  a  waste 
of  time  to  cite  authorities  to  show  that  a  person  by  will  can  determine 
absolutely  what  disposition  shall  be  made  of  his  remains,"  and  the  court 
in  its  decision  gave  the  same  effect  to  an  oral  request. 

And  when  such  request  is  carried  out,  a  court  of  equity  will  not  con- 
sent .to  a  disturbance  of  the  remains.  (Lourie  v.  Plitt,  11  Phila.  303; 
Thompson  v.  Deeds,  93  Iowa,  228,  61  N.  W.  842.) 

In  O'Donnell  v.  Slack  (123  Cal.  288,  55  Pac.  906),  the  court  says:  "  The 
body  of  one  whose  estate  is  in  probate  unquestionably  forms  no  part  of 
the  property  of  that  estate.  It  is  recognized  that  the  individual  has  a 
sufficient  proprietary  interest  in  his  own  body  after  his  death  to  be  able 
to  make  valid  and  binding  testamentary  disposition  of  it.  The  court  in 
probate  and  the  personkl  representatives  acquire  jurisdiction  from  the 
last  testament  to  see  that  its  provisions  in  this  regard,  as  in  all  others, 
are  duly  executed." 

It  always  has  been  and  will  ever  continue  to  be  the  duty  of  courts  to 
5ee  to  it  that  the  expressed  wish  of  one,  as  to  his  final  resting-place, 
shall,  so  far  as  it  is  possible,  be  carried  out.  In  one  view,  it  is  true,  it 
may  not  matter  much  where  we  rest  after  we  are  dead;  and  yet  there  has 
always  existed  in  every  person  a  feeling  that  leads  him  to  wish  that  after 
his  death  his  body  shall  repose  beside  those  he  loved.  Call  it  sentiment, 
yet  it  is  a  sentiment  and  belief  which  the  living  should  know  will  be 

Vol.  VI  —  21 


323  PROBATE  REPORTS  ANNOTATED. 

respected  after  they  are  gone.    (Thompson  v.  Deeds,  93  Iowa,  231,  61 
N.  W.  842.) 

In  re  Kerr  [1894]  (Probate,  284,  293),  the  court  says:  "The  court 
should  further  observe  that  as  by  common  law,  as  well  as  by  ecclesiasti- 
cal law,  any  person  dying  in  England  is  entitled  to  Christian  burial  in  the 
accustomed  form  in  a  consecrated  burial-ground  belonging  to  his  own 
parish,  or  to  the  parish  in  which  he  may  have  died;  it  is  not  competent  to 
an  executor  or  administrator,  or  to  any  other  person  on  whom  the  law 
imposes  the  duty  of  burying  the  deceased  by  cremation,  to  deprive  him 
of  that  right,  unless  he  has  left  written  directions  or  expressed  in  his  life  a 
wish  to  be  cremated." 


In  re  Venable's  Will. 

[Supreme  Court  of  North  Carolina,  December  19,  1900;  127  N.  C.  344^ 

37  S.  E.  465.] 

Wills  —  Holograph  —  Subsequent  Will  —  Revocation  of 
Former  —  Probate  —  Evidence  —  Declarations  of  Tes- 
tator. 

1.  Where  testator,  after  executing  a  holograph  will,  executed  another 

instrument  as  his  last  will  a  few  days  before  his  death,  which  con- 
tained no  express  words  of  revocation,  and  disposed  of  some  prop- 
erty not  mentioned  in  the  first  will,  the  holograph  will  should  be 
admitted  to  probate  as  part  of  the  latter  will,  since,  there  being  no 
express  revocation  of  the  first  will,  and  nothing  showing  an  intention 
to  revoke  it  entirely,  the  second  only  revokes  it  so  far  as  inconsistent 
with  it. 

2.  Where,  in  an  application  for  the  probate  of  a  holograph  will  in  con- 

nection with  a  subsequent  will  of  testator  executed  a  few  days  before 
his  death,  there  was  no  ambiguity  in  either,  both  naming  legatees 
and  devisees,  and  sufficiently  describing  the  property,  it  was  error 
to  admit  parol  evidence  of  statements  and  declarations  of  testator 
concerning  his  will,  since  the  question  at  issue  was  not  the  construe- 
tion  of  the  meaning  of  the  papers,  but  whether  one  revoked  the 
other. 

Appeal  from  Superior  Court,  Stokes  county ;  Robinson,  Judge. 

Application  by  S.  L.  Venable  for  the  probate  of  the  holograph 
will  of  Haywood  Venable,  deceased,  in  connection  with  a  subse- 
quent will.    From  an  order  denying  probate,  propounder  appeals. 

Reversed. 
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A.  M.  Stack  and  Watson,  Buxton  &  Watson,  for  appellant. 

W,  W.  King  and  Jones  &  Patterson,  for  appellees. 

Faircloth,  C.  J. —  On  August  29,  1891,  Haywood  Venable 
executed  what  puqx)rts  to  be  his  holograph  will,  found  among  his 
valuable  papers  after  his  death.  On  March  15,  1899,  he  exe- 
cuted another  will  a  few  days  before  his  death,  which  was  pro- 
bated and  duly  recorded  on  March  24,  1899.  S.  L.  Venable,  one 
of  the  devisees  in  the  holograph  will,  offered  the  same  for  probate 
and  recordation  on  May  13,  1899.  An  issue  of  devisavit  vel  non 
as  to  the  holograph  will  was  framed  and  submitted  to  a  jury  at 
Spring  Term,  1900,  of  the  Superior  Court,  whose  verdict  was 
against  the  propounder  of  the  said  will,  and  the  judgment  of  the 
court  was  that  said  holograph  paper  was  no  part  of  the  last  will 
and  testament  of  Ha3rwood  Venable,  all  devisees,  legatees,  and 
heirs  of  the  testator  having  come  in  as  caveators,  Propounder 
appealed. 

We  will  designate  the  holograph  paper  as  the  first  will,  and  the 
one  recorded  as  the  second  will.  The  question  submitted  to  this 
court  is  whether  the  second  will  revokes  the  first,  or  whether, 
•  taken  together,  they  constitute  the  last  will  of  Haywood  Venable. 
We  are  not  aware  that  this  issue  has  ever  been  before  this  court, 
and  we  must  therefore  rely  upon  our  own  reasoning  and  such 
outside  authorities  as  we  can  find.  Each  paper  starts  off  by  de- 
claring this  to  be  "  my  last  will  and  testament,"  and  neither  has  a 
residuary  clause.  The  first  will  declares  all  other  wills  void.  The 
second  has  no  express  words  of  revocation.  The  second  disposes 
of  some  property  not  mentioned  or  referred  to  in  the  first  will. 
After  the  verdict  was  entered,  the  propounder  moved  the  court 
for  judgment  non  obstante  veredicto  in  favor  of  the  first  will, 
except  as  to  provisions  therein  altered  by  the  second  will.  This 
presents  the  whole  question.  During  the  trial  the  caveators  were 
allowed  to  introduce  parol  evidence  reciting  the  statements  and 
declarations  of 'the  testator  concerning  his  will.  The  admission 
of  this  evidence  was  error.  "  Parol  evidence  of  the  revocation 
of  a  will  was  held  to  be  inadmissible."  (Jackson  v.  Knifiin,  2 
Johns.  31;  Smith  v.  Fenner,  1  Gall.  170,  Fed.  Cas.  No.  13,046; 
Pritch.  Wills,  §  248.)    These  are 'considered  leading  cases.    The 
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argument  made  was  that  parol  evidence  is  admissible  to  relieve 
latent  ambiguities.  The  argument  is  correct,  but  it  is  a  mis- 
application of  the  principle.  We  are  not  construing  the  meaning 
of  these  papers,  but  simply  whether  one  revokes  the  other,  with- 
out regard  to  the  meaning  of  either,  even  if  there  was  any  am- 
biguity in  them.  Looking  at  these  instruments,  we  can  see  no 
ambiguity  in  either.  Each  one  names  the  devisee  and  legatee, 
and  each  sufficiently  describes  the  property  devised.  In  constru- 
ing wills  the  intention  of  the  testator  must  be  ascertained  from 
the  face  of  the  will  when  there  is  no  latent  ambiguity,  and  the 
intent  to  revoke  one  instrument  by  another  is  to  be  gathered  in 
the  same  way.  By  revocation  is  meant  the  destruction  of  the 
operative  force  of  the  will,  either  in  part  or  entirely,  by  some 
extrinsic  act  in  regard  to  it,  or  by  making  and  publishing  a  later 
instrument  in  the  nature  of  a  will  animo  rezfocandi,  (29  Am.  & 
Eng.  Encyc.  of  Law,  266;  White  v.  Cast  en,  4/S  N.  C  197.)  Some 
courts  have  held  that  revocation  is  accomplished  by  simply  dis- 
posing of  an  estate  in  an  inconsistent  manner.  (Schouler  Wills, 
§  406.)  But,  "on  the  other  hand,  the  later  will,  though  well 
executed,  does  not  revoke  the  earlier  one,  as  such,  and  without 
express  words  of  revocation,  except  by  being  inconsistent  with 
it ;  and  by  the  extent  of  such  inconsistency  must  be  measured  the 
extent  of  the  revocation.  To  operate  a  total  revocation  in  such 
a  case,  the  two  dispositions  must  be  so  plainly  inconsistent  as  to 
be  incapable  of  standing  together.  Only  a  revocation  pro  tanto 
results  where  the  effect  is  that  of  partial  inconsistency.  It  is  like 
making  a  will  and  then  adding  a  codicil;  the  final  disposition 
reading  by  the  light  of  both  instruments  together  as  a  corrected 
whole."  (Schouler  Wills  [2d  ed.],  §  407;  Pritch.  Wills,  §  248.) 
The  manner  of  revoking  wills  is  discussed  in  various  ways  in 
Pritch.  Wills,  chap.  2,  art.  i,  §§  243-263,  and  supports  the  prin- 
ciple we  have  above  stated.  The  appointment  or  nonappointment 
of  new  executors,  and  the  usual  expression,  "  my  last  will  and 
testament,"  have  Kttle  bearing  on  the  issue,  (i  Williams  Exrs. 
164.)  Our  opinion  is  that  the  first  and  last  wills  together  con- 
stitute the  will  of  the  testator,  and  his  estate  must  be  administered 
accordingly.  There  is  no  express  revocation,  which  is  the  usual 
and  natural  way  of  showing  the  intention.  There  is  nothing  more 
than  partial  inconsistency,  and  nothing  is  disclosed  on  the  face 
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of  the  last  will  to  indicate  a  purpose  to  destroy  the  operation  of 
the  first  will  entirely.  It  may  be  that  we  have  missed  the  testator's 
intention.  If  so,  it  was  his  misfortune  not  to  have  expressed  it  in 
direct  terms,  so  that  it  could  be  understood.  All  we  can  do  is  to 
attempt  to  arrive  at  his  intention  according  to  the  established 
rules  of  construction.  There  was  error. 
Reversed. 


Sullivan  vs.  Nicoulin. 

[Supreme  Court  of  Iowa,  January  22,  1901 ;    84  N.  W.  978.] 

Special    Administrators  —  Arbitration  —  Submission  — 
,  Authority  —  Witnesses  —  Premises  —  Inspection  —  Evi- 
dence —   Partnership  —   Counterclaim   —   Testimony 
Partly  Competent  —  Interest. 

1.  Under  Code   1873,   §8   2357,  2360,  providing  that  special  administra- 

tors may  do  all  needful  acts  to  collect  the  property  of  the  deceased, 
under  direction  of  the  court,  but  shall  take  no  steps  as  to  allowing 
claims  against  the  estate,  a  special  administrator  has  no  power  to 
submit  such  claims  to  arbitration. 

2.  Where  a  trial  court,  over  defendant's  objection,  ordered  that  witnesses 

be  permitted  to  enter  his  house  to  inspect  certain  plastering^  as  to 
the  condition  of  which  defendant  had  testified,  and  such  order  was 
obeyed  after  some  protest,  that  such  order  may  have  been  illegal 
was  no  ground  for  reversal,  the  evidence  being  admissible. 

3.  Where  defendant's  wife  refused  to  allow  an  inspection  of  her  house  by 

witnesses,  to  ascertain  the  condition  of  the  plastering  therein,  until 
assured  by  the  sheriff  that  the  trial  court  had  so  ordered,  the  fact 
that  such*  refusal  was  mentioned  by  plaintiff's  counsel  in  the  hearing 
of  the  jury  was  not  prejudicial  to  defendant. 

4.  A  debt  due  from  a  decedent  to  a  partnership,  and  acquired  by  one  of 

the  partners  after  the  decedent's  death,  could  not  be  set  up  as  a 
counterclaim  in  a  suit  by  the  decedent's  administrator  against  such 
partner,  since  such  claim  belonged  to  the  partnership,  as  a  distinct 
entity,  and  was  not  available  to  an  individual  partner. 

5.  Where  testimony  of  a  witness   was   competent   in   part,   the   court's 

refusal  to  strike  out  all  his  evidence  was  proper. 

6.  Where  an  administrator  sought  to  recover  for  services  and  materials 

furnished  for  defendant's  house,  interest  should  be  allowed  on  the 
amount  owing  deceased  from  the  date  of  the  work's  completion. 
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Appeal  from  District  Court,  Kossuth  county ;  W.  B.  Quarton, 
Judge. 

Action  by  the  administrator  of  S.  I.  Plumley,  deceased,  to  re- 
cover for  services  rendered  and  materials  furnished  in  laying  the 
wall  for  and  plastering  defendant's  house.  The  answer  put  in 
issue  the  performance  of  the  work  as  agreed,  pleaded  certain 
payments,  a  counterclaim  for  damages,  and  other  items,  and  also 
alleged  the  prior  adjustment  of  all  differences  by  arbitration.  A 
demurrer  to  the  plea  averring  arbitration  was  sustained.  The 
other  issues  were  submitted  to  a  jury,  and  judgment  entered  on 
the  verdict  against  defendant.    He  appeals. 

Affirmed. 

Clarke  &  Cohenour  and  £.  V.  Swetting,  for  appellant. 

Sullivan  &  McMahon  and  Carr  &  Parker,  for  appellee. 

"Ladd,  J. —  After  Plumley*s  death,  pending  the  probate  of  his 
will,  E.  H.  Clarke  was  appointed  special  administrator,  and 
while  acting  in  that  capacity,  and  without  the  order  or 
approval  of  court,  entered  into  an  agreement  with  the 
defendant  to  submit  to  arbitration,  among  other  things,  whether 
anything  should  be  allowed  the  estate  for  the  plastering,  and,  if 
so,  what  amount,  and  also  what  amount  of  damages  defendant 
had  suffered  by  reason  of  the  work  not  being  properly  done. 
The  arbitrators  found  that  the  estate  should  recover  nothing,  and 
defendant  be  allowed  $75  as  damages.  The  court,  in  sustaining 
a  demurrer  to  a  division  of  the  answer  setting  up  these  facts, 
held  that  the  special  administrator  was  without  authority  to  enter 
into  such  an  agreement.  No  doubt,  executors  and  administrators 
^t  common  law  had  the  power  to  submit  controversies  affecting 
estates  to  arbitration.  (  Wood  v.  Tunnicliff,  74  N.  Y.  38 ;  Hutch- 
ins  V.  Johnson  [Conn.],  30  Am.  Dec.  622,  and  note;  2  Woemer 
Admn.,  §  327.)  As  the  award  was  of  no  judicial  force,  an  action 
thereon  being  necessary  to  give  it  effect,  and  as  the  executor  or 
administrator,  though  acting  in  good  faith,  was  still  liable  for 
any  difference  between  the  award  and  the  amount  recoverable  at 
law,  there  was  little  inducement  to  arbitration,  and  it  was  not 
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looked  upon  with  favor.  In  view  of  the  specific  provisions  of 
our  Code,  and  especially  section  3344,  authorizing  the  reference  of 
"  claims  against  an  estate  and  counterclaims  thereto,"  in  the  dis- 
cretion of  the  court,  to  one  or  more  referees,  whose  decision  shall 
he  final,  it  may  well  be  doubted  whether,  in  this  State,  an  admin- 
istrator or  executor,  without  the  court's  approval,  has  any  power 
to  so  submit  such  controversies.  (See  Reitzell  v.  Miller,  25  111. 
68;  Yarborough  v.  Leggett,  14  Tex.  679.)  Even  more  limited 
are  the  powers  of  a  special  administrator.  He  is  simply  "  to  col- 
lect and  preserve  the  property  of  the  deceased,"  and  for  this  pur- 
pose "  may  do  all  needful  acts,  under  the  direction  of  the  court, 
but  shall  take  no  steps  in  relation  to  the  allowance  of  claims 
against  the  estate."  (§§  2357,  2360,  Code  1873.)  So  that  any 
action  of  the  special  administrator  relating  to  the  allowance  of 
the  claim  of  defendant  for  damages,  save  as  a  mere  set-off,  was 
utterly  void.  But  nothing  is  claimed  for  this,  as  the  arbitration 
of  the  administrator's  cause  of  action  only  is  pleaded  in  bar. 
That  a  special  administrator  may  maintain  actions  appears  from 
Masterson  v.  Brown  (51  Iowa,  446,  i  N.  W.  791).  This  is  in- 
cident "  to  the  duty  of  collecting  and  preserving  the  property." 
Otherwise,  indebtedness  to  the  estate  might  be  lost,  through  the 
running  of  the  statute  of  limitations  and  other  caused.  Such  was 
the  rule  with  respect  to  the  powers  of  an  administrator  pendente 
lite  at  the  common  law.  (Kaminer  v.  Hope,  9  S.  C.  258.  See 
Libby  v.  Cobb,  76  Me.  471.)  From  this  however  it  does  not  fol- 
low that  he  may  enter  into  a  contract  for  arbitration.  In  the 
first  place,  such  an  agreement  is  not  essential  to  the  performance 
of  his  duties;  and,  in  the  next,  he  has  no  siKh  interest  in  the 
estate  as  will  permit  of  his  ,so  doing.  The  right  of  general  ad- 
ministrators to  arbitrate  is  founded  upon  their  legal  title  or  in- 
terest in  the  assets  of  deceased,  their  power  of  disposition,  and 
their  authority  to  adjust  and  settle  claims.  But  the  special  ad- 
ministrator, though  an  officer  of  the  court,  is  not  vested  with  any 
of  these  powers.  His  authority  is  no  more  than  that  of  an  agent. 
(Long  V.  Burnett,  13  Iowa,  33.)  And  even  a  general  agent, 
without  express  authority,  may  not  submit  to  arbitration.  (  Trout 
V.  Emmons,  29  111.  433;  Scarborough  v.  Reynolds,  12  Ala.  252.) 
2.  The  defendant  introduced  evidence  tending  to  show  that  the 
plastering  was  not  done  according  to  contract,  and  also  of  its 
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condition  up  to  the  fall  of  1893,  some  time  after  the  occupancy  of 
the  house.    Thereupon  plaintiff  requested  that  witnesses  be  per- 
mitted to  examine  the  plastering,  with  a  view  of  giving  testimony 
in  rebuttal  with  respect  to  its  condition  at  the  time  of  the  trial,  in 
December,  1896.     Hearing  was  had  apart  from  the  jury,  at  which 
it  appeaffed  the  plastering  was  not  in  the  same  condition  as  when 
put  on.    But,  as  appeared  when  introduced,  evidence  of  its  con- 
dition at  the  time  was  material.     Over  defendant's  objection,  the 
court  directed  that  the  two  witnesses  have  an  opportunity  during 
the  forenoon  to  examine  the  walls.     It  seems  that  Mrs.  Nicoulin 
refused  to  allow  one  of  the  witnesses  to  enter  the  house,  on  the 
ground  that  she  doubted  whether  the  court  had  made  such  an 
order ;  and  this  fact  was  stated  by  plaintiff's  counsel  in  the  hear- 
ing of  the  jury,  without  objection,  during  the  consultation  of 
judges  and  attorneys,  which'  we  infer  not  to  have  been  in  their 
hearing,  though  in  open  court.     Thereupon  the  sheriff  was  di- 
rected to  assure  her  of  the  entry  of  such  an  order.     The  appellant 
vigorously  denounces  their  proceeding  on  two  grounds:       (i) 
That  it  is  in  violation  of  rights  of  habitation ;  and  (2)  that  it  was 
prejudicial  and  prevented  a  fair  trial.     Had  admission  to  defend- 
ant's dwelling-house  been  denied,  the  authority  of  the  court  to 
make  such  an  order  might  have  been  tested.     But  the  order  was 
obeyed,  the  inspection  of  the  witnesses  had,  and  their  testimony 
received.      Whether  the  order  was  lawful  or  unlawful  can  have 
had  no  bearing  on  the  trial  of  the  cause,  unless  it  in  some  way 
prejudiced  the  jury ;  for  the  rule  is  well  settled,  and  seems  to  have 
been  recognized  by  the  defendant,  in  not  pressing  an  objection 
on  this  ground,  that,  even  though  evidence  be  improperly  ob- 
tained, it  will  not  for  that  reason  be  rejected.    It  is  not  the  policy 
of  courts,  nor  is  it  practicable,  to  pause  in  the  course  of  the  trial 
to  enter  into  a  collateral  inquiry  as  to  whether  a  wrong  has  been 
perpetrated  in  obtaining  the  information  imparted  by  a  witness. 
(Cluett  V.  Rosenthal,  100  Mich.  193,  58  N.  W.  1009,  43  Am.  St. 
Rep.  446;  State  v.  Mathers,  64  Vt.  loi,  23  Atl.  590,  33  Am.  St. 
Rep.  921 ;  Wood  v.  McGuire,  21  Ga.  576.)      The  evidence  being 
admissible,  no  time  need  be  devoted  to  the  manner  of  obtaining 
it,  except  in  so  far  as  this  may  have  affected  the  trial.    As  defend- 
ant had  introduced  evidence  of  the  condition  of  the  walls  after 
occupancy  by  him,  in  all  fairness  he  should  afford  the  plaintiff 
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the  opportunity  of  inspection.  By  introducing  such  evidence  he 
impliedly  invited  an  investigation.  He  ought  not  be  permitted  to 
enter  upon  that  field  of  inquiry,  and  at  the  same  time  exclude  the 
plaintiff  from  the  same  privilege.  If  he  undertook  to  do  so,  and 
this  came  to  the  knowledge  of  the  jury,  he  is  not  in  a  situation  to 
complain  that  he  is  found  out.  Nor  do  we  think  the  fact  of  Mrs. 
Nicoulin*s  refusal  coming  to  the  attention  of  the  jury  of  any 
importance.  Any  person  with  a  fair  understanding  of  human 
nature  would  have  given  no  weight  to  such  a  circumstance,  as 
against  her  husband.  And  it  was  entitled  to  none.  From  what 
we  have  said  it  must  not.be  inferred  that  we  condemn  the  order. 
While  every  man's  home  ought  to  be  surrounded  by  every  safe- 
guard essential  to  individual  privacy  and  family  protection,  it 
may  well  be  doubted  whether  its  exclusiveness  should  be  held  to 
be  more  sacred  than  the  cause  of  justice.  But  as  the  defendant 
was  in  no  wise  prejudiced  by  what  was  done,  and  the  evidence 
was  admissible  in  any  event,  we  do  not  pass  on  that  question. 

3.  The  defendant  pleaded  as  a  counterclaim  certain  items  fur- 
nished deceased  by  a  copartnership  of  which  he  was  a  member, 
and  acquired  by  him  individually  after  Plumley's  death.  That 
a  demand  obtained  after  an  intestate's  death  may  not  be  pleaded 
as  an  offset  or  counterclaim  in  an  action  by  the  administrator  is 
well  settled.  ( IVikcl  v.  Garrison,  82  Iowa,  453,  48  N.  W.  803 ; 
Cook  V.  Lovcll,  II  Iowa,  81 ;  Woodward  v.  Laverty,  14  id,  381.) 
Nor  had  he  any  such  interest  in  the  firm  account  as  that  he  might 
offset  it  against  a  debt  diie  the  deceased.  A  partnership  is  a  dis- 
tinct legal  entity  (Brumwcll  v.  Stebbins,  83  Iowa,  425,  49  N.  W. 
1020)  and  as  such  is  the  real  party  in  interest,  by  whom  the 
remedy  must  be  sought.  (Syphcr  v.  Savery,  39  Iowa,  258.) 
Under  this  decision  the  defendant  might  not  have  brought  suit 
on  this  account  when  the  action  was  begun,  and  hence  may  not 
plead  it  as  a  counterclaim.  (§  3570,  Code.)  To  be  available, 
he  must  have  owned  it  at  the  time  of  the  commencement  of  the 
action.  It  is  not  enough  that  it  belonged  to  a  partnership  of 
which  he  was  a  member.  *'  It  must  be  such  demand  as  that  he, 
in  his  own  name,  or  in  the  naipe  of  the  defendants  sued,  without 
bringing  in  the  name  of  a  stranger  to  the  suit,  may  maintain  an 
action  of  debt  or  indebitatus  assumpsit  upon  it  against  the  party 
or  all  the  parties  suing,  as  the  case  may  be."      (Jones  v.  Blair, 
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57  Ala.  457;  Howe  \,  Snow,  3  Allen,  iii ;  Lamb  v.  Brolaski,  38 
Mo.  51 ;  Kirbs  v.  Provine,  78  Tex.  353,  14  S.  W.  849.)  In 
Pennsylvania,  on  the  contrary,  a  partner  may,'  with  the  assent  of 
the  other  members,  plead  a  firm  claim  as  a  set-off  in  such  a  case. 
{Justin  V.  Cameron,  5  Whart.  379;  Monts  v.  Morris,  89  Pa. 
St.  392.)  The  objection  to  such  a  rule  is  that  a  party  bringing 
an  action  may  never  know  whether  a  partnership  account  will  be 
pleaded  as  a  set-off,  as  all  the  members  may  not  assent,  and  the 
individual  creditor  is  thereby  exposed  to  the  uncertainties  of  meet- 
ing a  defense  depending  solely  on  the  course  of  others  not  con- 
nected with  the  suit.  Besides,  an  unwarranted  preference  might 
sometimes  in  this  way  be  obtained  over  other  partnership  cred- 
itors of  the  firm.  Nor  do  these  cases  give  any  consideration  to 
the  point  that  the  copartnership  is  a  legal  entity,  distinct  from 
the  members  composing  it,  and  is  the  real  party  in  interest,  by 
which  alone  suit  may  be  brought.  It  conclusively  appears  that 
all  these  items  were  owing  to  the  firm,  rather  than  to  Nicoulin 
individually,  and  therefore  were  properly  excluded  from  the  con- 
sideration of  the  jury. 

4.  The  defendant  moved  to  strike  out  Ebergall's  testimony  on 
the  ground  that  he  had  no  knowledge  of  the  matters  spoken  of. 
The  motion  was  in  three  parts ;  the  first  relating  to  the  brick  and 
lath,  the  second  to  the  stucco,  and  the  third  to  all  materials.  As 
some  of  his  testimony  concerning  each  of  these  matters  was  com- 
petent, the  ruling  in  refusing  to  strike  all  the  evidence  bearing 
thereon  was  correct.  The  court  may,  though  it  is  not  bound  to, 
sift  the  evidence  and  separate  chaff  from  the  wheat.  That  is  the 
duty  of  the  litigant.  (Roeller  v.  Hall  [Minn.],  64  N.  W.  559; 
Hudelson  v.  Bank  [Nebn],  76  id.  570,  i  Thomp.  Trials,  §  719.) 

5.  The  court  rightly  advised  the  jury  to  allow  the  plaintiff 
interest  at  the  rate  of  6  per  cent,  per  annum  on  the  amount  owing 
deceased  from  the  date  the  job  was  completed.  It  was  then  due. 
It  was  not  a  running  account,  to  which  the  statute  relating  to 
interest  after  the  lapse  of  six  months  solely  refers.  The  criticism 
of  other  instructions  is  without  merit. 

Affirmed. 


TARBELL  v.  FORBES  ET  AL,  331 


Tarbell  vs,  Forbes  et  al, 

[SupreiAe  Court  of  Massachusetts,  December  22^  1900;  177  Mass.  238, 

58  N.  E.  873.] 

Lost  Will  —  Establishment  —  Evidence  —  Admissibility 

—  Weight  —  Trial  —  Instructions. 

1.  Where  there  is  nothing  to  the  contrary  in  the  exceptions  taken  to  a 

judgment  establishing  a  lost  will,  it  will  be  assumed  on  appeal  that 
the  evidence  to  sustain  the  judgment  was  competent  and  satisfactory. 

2.  Where  the  evidence  to  establish  a  lost  will,  devising  testator's  prop- 

erty to  a  niece  and  nephew,  who  are  also  her  stepchildren,  is  com- 
petent and  satisfactory,  it  is  not  error  to  refuse  to  admit  evidence  on 
behalf  of  the  contestants,  who  are  sisters  of  testator,  that  her  estate 
was  largely  derived  from  her  father,  offered  for  the  purpose  of  show- 
ing the  improbability  that  she  made  such  disposition  of  her  property, 
since  the  derivation  of  the  property  was  immaterial. 

3.  Where  a  witness  testifies  to  certain  facts,  but  admits  making  false  and 

contradictory  statements  in  another  proceeding,  instructions  that 
such  statements  may  be  taken  into  consideration  in  determining  if 
the  witness  is  testifying  to  the  truth,  but  if  the  jury  are  satisfied 
from  all  the  circumstances  that  the  former  statements  were  false, 
and  that  the  witness  is  testifying  to  the  truths  they  should  be  gov- 
erned by  her  testimony,  are  correct. 

4.  Where  a  witness  in  a  suit  to  establish  a  lost  will  testifies  that  slie 

destroyed  the  will,  but  admits  that  she  denied  its  destruction  when 
a  witness  in  a  former  proceeding,  it  is  not  error  to  refuse  to  instruct 
that  if  the  jury  is  satisfied  that  the  witness  destroyed  the  will,  and 
made  statements  under  oath,  in  another  proceedings  contradictory 
to  her  present  testimony,  it  should  be  considered  with  great  dis- 
trust, since  the  weight  to  be  given  thereto  is  to  be  determined  by 
the  jury. 

5.  Where  the  jury,  in  a  suit  to  establish  a  lost  will,  is  only  required  to 

make  certain  specific  findings,  it  is  not  error  to  refuse  an  instruction 
that,  if  a  certain  fact  is  found  to  exists  the  jury  should  find  for  the 
contestant. 

6.  Where  the  respondent,  in  a  suit  establishing  a  lost  will,  claims  that  the 

will  contained  a  clause  not  appearing  in  the  copy,  but  no  evidence 
of  such  fact  is  introduced,  it  is  not  error  to  refuse  to  give  an  instruc- 
tion as  to  the  effect  of  a  finding  that  such  a  clause  existed. 

7.  Where  it  is  sought  to  establish  a  lost  will  by  copy,  the  fact  that  the 

will  contained  a  clause  not  appearing  in  the  copy,  to  the  effect  that 
decedent's  husband  should  be  her  executor,  will  not  prevent  the 
establishment  of  the  will  according  to  the  copy,  the  husband  having 
died  before  the  testator. 
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Exceptions  from  Superior  Court,  Worcester  county;  John 
Hopkins,  Judge. 

Petition  of  Frank  R.  Corliss  for  the  establishment  of  a  lost 
will.  From  a  decree  establishing  the  will,  Samuel  D.  Forbes  and 
others  bring  exceptions. 

Exceptions  overruled. 

B.  IV,  Potter  and  W,  A,  Williams,  for  appellants. 
E.  H.  Vaughan  and  John  R.  Thayer,  for  appellee. 

Lathrop,  J. —  It  appears  from  the  bill  of  exceptions  that  the 
testatrix  was  a  sister  of  the  respondents,  they  being  children  of 
one  Dexter  Forbes,  and  that  the  testatrix  was  also  a  sister  of  her 
husband's  first  wife.  There  were  two  children  of  the  first  wife, 
namely,  the  petitioner,  Frank  F.  Corliss,  and  Ada  F.  White.  The 
testatrix  had  no  children.  At  the  trial  it  is  stated  in  the  bill  of 
exceptions  that  the  respondents  did  not  deny  the  making  of  a  will 
bv  Mrs.  Corliss,  nor  the  fact  that  the  will  existed  after  the  death 
of  the  testatrix.  The  instrument  propounded  for  probate,  in  the 
first  clause,  left  a  legacy  of  $500  to  Frank  F.  Corliss,  described 
as  **  my  stepson  and  nephew."  The  second  clause  left  the  same 
amount  to  Ada  F.  Corliss,  described  as  "  my  stepdaughter  and 
niece."  The  third  clause  left  to  her  husband  the  remainder  of 
her  property.  The  fourth  and  last  clause  was  as  follows :  "  In 
case  I  outlive  my  husband,  my  property  is  to  be  equally  divided 
between  my  stepson,  Frank  F.  Corliss,  and  my  stepdaughter,  Ada 
F.  Corliss."  The  principal  contention  of  the  respondents  was  that 
the  fourth  clause  was  not  in  the  original  will,  and  that  therefore 
the  copy  offered  for  probate  was  not  a  true  copy. 

The  first  exception  relates  to  the  exclusion  of  evidence  to  show 
that  the  chief  part  of  the  estate  of  the  testatrix  had  come  from 
her  father's  estate.  It  is  contended  on  behalf  of  the  respondents 
that  this  evidence  was  admissible  as  bearing  on  the  question 
whether  the  testatrix  would  be  likely  to  insert  a  clause  in  her 
will  that  would  result  in  giving  property  that  she  had  thus  inher- 
ited to  her  stepchildren,  rather  than  to  her  brothers.  There  was 
no  contention  that  there  was  any  clause  in  the  will  leaving  any- 
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thing  to  the  respondents,  and  the  beneficiaries  under  the  fourth 
clause  were  not  merely  stepchildren,  ^ut  were  her  nephew  and 
niece.  We  do  not  know  what  the  evidence  in  the  case  was,  in 
support  of  the  lost  will;  but  we  must  assume  that  it  was  com- 
petent and  satisfactory  evidence,  for  there  is  nothing  in  the  excep- 
tions to  show  the  contrary.  In  Dazns  v.  Sigourney  (8  Mete.  487, 
450)  Mr.  Justice  Wilde,  speaking  of  the  admission  of  oral  evi- 
dence to  establish  the  contents  of  a  lost  will,  said :  "  Courts  are 
bound  to  consider  such  evidence  with  great  caution,  and  they 
cannot  act  on  probabilities."  If  courts  cannot  act  on  probabilities 
when  the  petitioner  is  putting  in  his  case,  it  would  seem  to  follow 
that  they  cannot  act  on  probabilities  so  far  as  the  respondents  are 
concerned.  It  seems  to  us  that  it  is  no  answer  to  direct  evidence 
that  a  clause  was  in  the  original  will  to  show  a  fact  from  which 
an  argument  might  be  addressed  to  a  jury  that  a  testator  might 
probably  have  done  otherwise  than  the  direct  evidence  showed. 
However  this  may  be,  in  the  present  case  to  have  admitted  the 
evidence  would  have  raised  a  collateral  issue  of  pure  conjecture. 
The  property  belonged  to  the  testatrix,  from  whatever  source  it 
might  be  derived.  It  was  hers  to  do  with  as  she  pleased.  She 
could  leave  it  to  her  nephew  and  niece,  or  to  her  brothers,  or  to 
third  persons,  or  she  could  die  intestate.  If  the  evidence  had  been 
admitted,  it  would  have  led  into  an  investigation  of  the  life  of 
the  testatrix,  into  how  much  she  received  from  her  father's  estate, 
and  whether  or  not  she  had  spent  it.  There  would  also  have 
arisen  the  question  as  to  the  personal  relations  existing  between 
the  testatrix  and  her  brothers,  and  those  between  her  and  her 
nephew  and  niece.  We  cannot  say  that  the  judge  erred  in  ex- 
cluding the  evidence,  and  this  exception  must  be  overruled. 
(See  Martin  v.  City  of  New  Bedford,  158  Mass.  464,  467,  33 
N.  E.  605.) 

The  next  exception  is  to  the  refusal  of  the  judge  to  g^ve  the 
following  instruction :  "  If  you  are  satisfied  that  said  Ada  F. 
White  destroyed  the  will,  and  has  made  statements  under  oath, 
material  to  the  issue  in  hearing,  relative  to  the  destruction  of  said 
will,  directly  opposite  to  and  contrary  to  her  testimony  in  this 
case,  then  you  should  consider  her  testimony  with  great  distrust.". 
It  appeared  that  Ada  F.  White  testified  at  the  trial  of  the  issues 
that,  at  the  instigation  of  one  of  the  respondents,  she  destroyed 
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the  original  will,  by  burning  it,  shortly  after  her  mother's  funeral. 
She  admitted  that  within  a  month  after  her  mother's  death  she 
was  brought  before  the  Probate  Court,  upon  the  complaint  of  her 
brother,  for  concealing  or  destroying  the  will,  and  that  at  the 
hearing  on  the  complaint  she  had  testified  that  her  brother  had 
taken  the  will  from  her  by  force,  and  she  had  not  seen  it  after- 
ward,  and*  that  she  had  not  concealed  or  destroyed  it.  She  fur- 
ther testified  that  her  testimony  there  was  false,  in  so  far  as  it 
asserted  that  she  had  not  concealed  or  destroyed  the  will.  The 
judge  instructed  the  jury  that  they  had  the  right  to  take  into 
consideration  what  had  been  siaid  by  witnesses  at  another  time 
and  place,  in  determining  whether  they  were  telling  the  truth  or 
not;  that  inconsistent  statements  made  elsewhere  were  properly 
admissible,  not  for  the  purpose  of  establishing  those  statements 
as  being  correct  statements  of  fact,  but  for  the  purpose  of  affect- 
ing the  degree  of  credibility  to  be  given  to  the  witness.  Further 
instructions  were  given  on  this  point,  and  the  jury  were  instructed 
as  follows :  "  It  is  always  competent,  as  I  have  said,  to  show 
that  a  witness  had  elsewhere  made  different  statements  from  that 
made  on  the  stand ;  and,  when  evidence  of  that  fact  is  put  before 
you,  you  are  to  take  it  into  consideration  in  determining,  not 
whether  the  statement  made  elsewhere  is  true,  but  in  determining 
whether  the  statement  made  here  is  true.  By  way  of  illustration, 
it  may  be  that  a  person  elsewhere  has  made  certain  statements  as 
to  a  fact,  and  then  comes  here  and  makes  an  entirely  different 
statement  of  that  fact,  and  admits  that  elsewhere  he  had  made 
contradictory  ones.  You  might  be  entirely  satisfied  that  the  state- 
ment made  here  is  true,  and  if  so,  it  is  to  govern  you.  On  the 
other  hand,  you  might,  from  the  appearance  of  the  witness,  and 
all  the  facts  and  circumstances,  be  satisfied  that  the  statement 
made  elsewhere  is  true,  and  that  made  here  is  untrue.  It  is 
entirely  a  question  for  you  as  to  what  effect  it  will  have  upon 
you  here.  You  are  to  take  into  consideration  all  the  circum- 
stances, in  determining  whether  or  not  this  statement  is  a  correct 
statement."  We  are  of  opinion  that  the  instructions  given 
were  correct,  and  that  the  judge  properly  refused  to  give  the 
instruction  requested.  It  would  have  been  improper  to  tell  the 
jury  that  the  testimony  of  the  witness  was  to  be  considered  with 
great  distrust.     The  weight  to  be  given  to  the  testimony  was 


TARBELL  v.  FORBES  ET  AL.  335 

entirely  for  the  jury,  and  we  find  nothing  in  the  cases  of  Gould 
V.  Lead  Co,  (9  Cush.  338,  347)  and  Com.  v.  Jenkins  (10  Gray, 
485)  to  support  the  contention  of  the  respondents.  Ada  F.  White 
was  not  a  party  to  the  suit,  but  was  a  witness  called  by  the  pro- 
ponent ;  and,  although  she  was  interested  in  the  result,  her  inter- 
est affected  only  the  weight  to  be  given  to  her  testimony,  and  this 
was  a  question  for  the  jury. 

The  next  exception  is  to  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction :  "  If  you  should  find  that  the  testatrix  in 
her  said  will  appointed  her  husband  as  the  executor  of  said  will, 
in  a  clause  thereof,  then  you  should  find  for  the  defendant."  It 
is  obvious  that  the  judge  could  not  give  this  instruction  in  the 
form  requested ;  for  the  jury  were  not  to  make  a  finding  for  either 
party,  but  merely  to  answer  two  specific  questions.  Nor  does 
it  appear  in  the  exceptions  that  any  evidence  was  introduced  tend- 
ing to  show  that  there  was  a  clause  in  the  original  will  nominat- 
ing any  one  as  executor.  The  language  of  the  exceptions  on  this 
point  is  as  follows :  "  They  [the  respondents]  also  claimed  that  in 
the  original  will  there  was  a  clause  wherein  her  husband,  James  M. 
Corliss,  who  died  before  the  testatrix,  was  named  as  the  executor 
of  the  will,  and  therefore  the  alleged  copy  was  not  a  true  copy  of 
her  will."  To  make  a  claim,  and  to  produce  evidence  in  support 
of  it,  are  two  different  things.  If  hoWever  it  be  assumed  that 
there  was  some  evidence  to  support  the  contention  of  the  respond- 
ents, and  if  we  treat  the  request  for  instructions  as  intended  to 
raise  the  question  of  law,  whether,  if  the  jury  found  that  the 
original  will  contained  a  clause  appointing  the  husband  as  exec- 
utor, they  could  answer  the  first  issue  in  the  affirmative,  we  still 
are  of  opinion  that  it  was  within  the  power  of  the  jury  so  to  do. 
Where  a  will  has  been  lost  or  destroyed,  its  contents  may  be 
proved  by  secondary  evidence.  There  may  be  a  copy  of  the  will, 
or  a  draft  of  it,  or  it  may  be  proved  by  oral  testimony.  (Clark 
V.  Wright,  3  Pick.  66.)  Where  a  will  is  proved  by  oral  testi- 
mony, it  cannot  be  expected  that  any  witness  can  testify  to  the 
exact  words  used,  but  what  is  required  is  the  substance  of  its 
material  provisions  —  their  true  tenor  and  effect.  (Foster  v. 
Foster,  i  Addams  Ecc.  462,  468 ;  IVyckoff  v.  Wyckoff,  16  N.  J. 
Eq.  401,  406;  Jackson  v.  Jackson,  4  Mo.  210;  Dickey  v.  Malechi, 
6  id.  177,  184;  Allison's  Devisees  v.  Allison's  Heirs,  7  Dana,  90; 
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Skeggs  V.  Horton,  82  Ala.  352,  2  So.  no;  Jones  v.  Cosier, 
139  Ind.  382,  38  N.  E.  812;  Anderson  v.  Irzvin,  loi  111.  415. 
See  also  Sugden  v.  St.  Leonards,  i  Prob.  Div.  154,  222,  232-235.) 
In  the  case  last  cited  it  was  also  decided  that,  where  the  contents 
of  a  lost  will  are  not  completely  proved,  probate  will  be  granted 
to  the  extent  to  which  they  are  proved.  This  is  probably  stating 
the  rule  too  broadly.  See  Woodward  v.  Goulstone  (11  App.  Cas. 
469),  in  which  it  was  held  that  proof  only  of  a  residuary  clause 
was  not  sufficient  proof  of  the  will.  In  Steele  v.  Price  (5  B. 
Mon.  58,  72)  it  was  said :  "And,  as  the  principal  devises  —  those 
in  which  the  testator  took  deepest  interest,  and  about  which  he 
showed  most  solicitude  —  are  sufficiently  proved,  the  failure  of 
proof  as  to  the  minor  provisions  of  the  will  should  not  defeat  the 
whole,  by  preventing  the  admission  to  record  of  that  which  is 
proved.''  The  case  of  Davis  v.  Sigourney  (8  Mete.  487)  is  some- 
times referred  to  as  deciding  that  the  entire  contents  of  a  lost  will 
must  be  proved  before  probate  can  be  allowed,  but  the  language 
of  Mr.  Justice  Wilde  is  hardly  susceptible  of  this  construction. 
What  he  said  was :  "  It  is  not  such  a  will  as  may  be  proved  in 
part  and  disproved  in  part.  The  testator  undertook  to  make  a 
distribution  of  his  estate,  in  certain  shares,  between  his  wife  and 
children ;  and,  unless  the  whole  can  be  proved,  his  intention  will 
not  be  effectuated,  and  therefore  no  part  of  the  will  can  be  estab- 
lished." This  seems  to  be  a  clear  recognition  of  the  fact  that  an 
independent  clause  in  a  will  may  be  proved.  The  case  of  Durfee 
V.  Durfee  (8  Mete.  490,  note)  is  too  briefly  reported  to  aid  in 
determining  the  question  whether  the  entire  contents  must  be 
proved  in  order  to  entitle  a  lost  will  to  be  admitted  to  probate. 
The  law  may  well  be,  as  stated  by  a  recent  writer  on  the  Law  of 
Wills,  "that  any  substantial  provision  of  a  lost  will,  which  is 
complete  in  itself  and  independent  of  the  others,  may,  when 
proved,  be  admitted  to  probate,  though  other  provisions  cannot 
be  proved,  if  the  validity  and  operation  of  the  part  which  is 
proved  are  not  affected  by  those  parts  which  cannot  be  proved." 
(i  Underbill  Wills,  §  278.)  In  New  York  and  Indiana  there  is 
a  statute  requiring  "  the  provisions  "  of  a  lost  will  to  be  proved 
by  two  credible  witnesses  before  the  will  can  be  admitted  to  pro- 
bate; and  it  has  been  held  that  the  statute  applies  only  to  those 
provisions  which  affect  the  disposition  of  the  testator's  property, 
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and  which  are  of  the  substance  of  the  will,  and  do  not  include  the 
nomination  of  executors.  {Early  v.  Early,  5  Redf.  Sur.  376; 
Jones  V.  Cosier,  139  Ind.  382,  38  N.  E.  812.)  The  present  case 
can  stand  no  better  for  the  respondents  than  if  the  jury  had 
answered  the  first  question  in  the  affirmative,  with  the  additional 
words,  "  except  that  the  original  will  contained  a  clause  nominat- 
ing the  husband  of  the  testatrix  as  executor."  If  these  words 
had  been  added,  it  could  not  in  any  way  have  aflfected  the  result, 
inasmuch  as  the  husband  died  before  his  wife.  The  clause  would 
be  entirely  immaterial ;  and  we  cannot  doubt  the  power  of  a  single 
justice  of  this  court,  on  the  issues  and  answers  being  returned 
from  the  Superior  Court,  to  affirm  the  decree  of  the  Probate 
Court,  or  to  direct  the  Probate  Court  to  enter  a  decree  in  accord- 
ance  with  the  findings  of  the  jury.  There  would  be  no  occasion 
for  a  new  trial  in  the  Superior  Court.  Public  Statutes  (chap. 
156,  §  17)  provides:  "The  Supreme  Court  of  Probate  may 
reverse  or  affirm,  in  whole  or  in  part,  the  decree  or  order  appealed 
from,  and  may  pass  such  decree  as  the  Probate  Court  or  the 
judge  thereof  ought  to  have  passed,  may  remit  the  case  for  fur- 
ther proceedings,  or  take  any  other  order  therein,  as  law  and  jus- 
tice may  require."  Under  this  section,  if  the  jury  had  found  as 
supposed,  there  can  be  no  doubt  that  this  court  could,  in  its  decree, 
if  it  deemed  it  important,  direct  the  Probate  Court  to  amend  the 
alleged  will  by  inserting  an  allegation  to  correspond  with  the  find- 
ing of  the  jury.  In  Sugden  v.  St.  Leonards  (i  Prob.  Div.  154) 
it  was  found  as  a  fact  that  a  legacy  set  out  in  the  alleged  will  was 
in  a  codicil,  and  that  the  amount  was  incorrectly  stated.  Sir 
John  Hannen  allowed  an  amendment  to  be  made  to  correspond 
with  the  fact  proved.  (Id.,  187,  195.) 
Exceptions  overruled. 


Note.—  LOST  WILL. 

<a)  Presumption. 

<b)  Execution  of  original  must  be  proved. 

(c)  Existence  and  loss  must  be  proved. 

(d)  Evidence  of  contents. 

(e)  May  be  established  by  one  witness. 

Vol.  VI  -  22 


338  PROBATE  REPORTS  ANNOTATED. 

(0    May  be  established  in  part, 
(g)  Declarations  of  testator, 
(h)  Declarations  as  to  contents, 
(i)    Other  illustrative  cases. 

[This  note  is  prepared  with  special  reference  to  the  subject  as  affected 
by  questions  of  evidence.  There  is  a  great  conflict  in  the  cases,  which 
it  is  impossible  to  reconcile.  It  should  be  considered  together  with  the 
ftotcs,  **  Extrinsic  Evidence  as  Applied  to  Wills,"  4  Prob.  Rep.  Annot. 
467,  and  **  Declarations  of  Testator  as  Evidence,"  5  id.  18.] 

(a)  Presumptioo — Although  it  be  shown  that  a  will  was  once  exe- 
cuted, yet  if  it  remained  in  the  possession  of  the  testator  and  cannot  be 
found  after  his  death,  the  presumption  of  law  is  that  it  was  destroyed 
by  him  cum  animo  revocandi;  but  this  presumption  may  be  rebutted  by 
showing  that  it  was  destroyed  by  accident  or  mistake  or  when  the  testa- 
tor was  insane.  (Weeks  v.  McBeth,  14  Ala.  474;  Foster's  Appeal,  87  Pa. 
St.  67;  Gardner  v.  Gardner,  177  id.  218,  35  Atl.  558;  M inkier  v.  M inkier, 
14  Vt.  125;  Mercer  v.  Mackin,  14  Bush,  434,  447;  Davis  v.  Sigourney,  8 
Mete.  488;  Scoggins  v.  Turner,  98  N.  C.  135,  3  S.  E.  719;  Cheever  v. 
North,  106  Mich.  391,  64  N.  W.  455;  Boyle  v.  Boyle,  158  111.  228,  42  N.  E. 
140;  Bowskett  V.  Keitt,  22  S.  C.  187;  Rich  v.  Gilkey,  73  Me.  595;  Newell 
V.  Homer,  120  Mass.  281;  Southworth  v.  Adams,  11  Biss.  256;  Mcintosh 
V.  Moore,  22  Tex.  Civ.  App.  22,  53  S.  W.  611;  Hamersley  v.  Lockman, 
2  Dem.  524;  Collyer  v.  Collyer,  no  N.  Y.  481,  18  N.  E.  no;  Matter  of 
Nichols,  40  Hun,  387;  Betts  v.  Jackson,  6  Wend.  173;  Matter  of  Ken- 
nedy, 167  N.  Y.  163,  60  N.  E.  442,  this  vol.  p.  661,  affg.  53  App.  Div.  105^ 
65  N.  Y.  Supp.  879;  Hard  v.  Ashley,  88  Hun,  103,  34  N.  Y.  Supp.  583; 
Eckersley  v.  Piatt,  L.  R.  i  P.  &  D.  281 ;  Patten  v.  Poulton,  i  Sw.  &  Tr. 
55;  Lillie  v.  Lillie,  3  Hagg.  184;  Davis  v.  Davis,  2  Add.  226;  Welch  v. 
Phillips,  I  Moore  P.  C.  299.) 

But  such  presumption  is  entirely  rebutted  and  overcome  as  soon  as  it 
appears  that  the  will  was  placed  by  testator  in  hands  of  a  custodian  to 
keep,  who  testified  he  took  charge  of  it  and  supposed  it  was  in  his  trunk 
at  time  of  testator's  death,  but  was  unable  to  find  it.  (Schultz  v.  Schnltz, 
35  N.  Y.  653.) 

The  presumption  does  not  arise  unless  there  is  evidence  to  satisfy  the 
court  that  the  will  was  not  in  existence  at  the  time  of  testator's  death. 
(Finch  V.  Finch,  L.  R.  i  P.  &  D.  371;  Podmore  v.  Whatton,  3  Sw.  & 

Tr.  449.) 

When  the  will  has  been  intentionally  destroyed  or  suppressed  by 
another  person  than  the  testator,  every  presumption  is  against  such 
party.  (B rookie  v.  Portwood,  84  Ky.  259,  i  S.  W.  637.  And  sec  Jones 
v.  Casler,  139  Ind.  383,  38  N.  E.  812;  Estate  of  Lambie,  97  Mich.  49, 
56  N.  W.  223.) 

(b)  Execution  of  origiiial  must  be  proTed —  The  fact  that  a  will  is 
lost  does  not  affect  the  requisites  to  its  due  execution;  those  must  be 
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proved  as  if  it  were  present,  not  by  the  same  description  of  evidence, 
for  that  is  impossible,  but  by  some  evidence  sufficient  to  show  a  com- 
pliance with  the  statute.  (Grant  v.  Grant,  i  Sandf.  Ch.  235;  Collyer  v. 
Collyer,  4  Dem.  53.) 

(c)  Bzistence  and  loss  must  be  proved. —  The  loss  or  destruction  is 
a  fact  material  to  be  proved.     (McNally  v.  Brown,  5  Redf.  372.) 

Before  any  parol  evidence  can  establish  contents  of  a  lost  will,  its 
valid  execution  and  existence,  unrevoked,  and  its  loss  must  be  first  estab- 
lished. (Deave's  Estate,  140  Pa.  St.  242,  21  Atl.  395.  And  see  Chisholm 
v.  Ben,  7  B.  Mon.  408;  McKenna  v.  McMichael,  189  Pa.  St.  440,  42  Atl. 
14;  Todd  v.  Rennick,  13  Colo.  546,  22  Pac.  898;  Shacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492.) 

The  rule  as  to  presumption  of  continued  existence  of  an  instrument, 
execution  of  which  has  been  proved,  has  no  application  to  an  ambula- 
tory instrument  like  a  will  or  codicil.  (Matter  of  Kennedy,  167  N.  Y. 
163,  60  N.  R  442,  this  vol.  p.  661,  affg.  53  App.  Div.  105,  65  N.  Y.  Supp. 
879.  And  sec  Re  Soule's  Will,  61  Hun,  624,  15  N.  Y.  Supp.  934,  which 
appears  to  be  overruled  on  this  point.) 

(d)  Eridence  of  contents. —  The  contents  of  a  lost  will  may  be  estab- 
lished by  the  same  kind  of  evidence  which  is  competent  to  prove  the 
contents  of  other  lost  instruments.  (McNeely  v.  Pearson,  42  S.  W.  166; 
Dickey  v.  Malechi,  6  Mo.  177.  And  see  Everitt  v.  Everitt,  41  Barb.  385.) 
And  when  not  otherwise  provided  by  statute,  one  witness  is  sufficient. 
(Id. ;  Graham  v.  O'Fallon,  4  id.  601 ;  Wyckoff  v.  Wyckoff,  16  N.  J.  Eq. 
401 ;  Skeggs  v.  Horton,  82  Ala.  352,  2  So.  no.) 

When  two  witnesses  are  required  their  testimony  must  agree  as  to 
contents  of  the  will  (Todd  v.  Rennick,  13  Colo.  546,  22  Pac.  898; 
Sheridan  v.  Houghton,  6  Abb.  N.  C.  234;  affd,  [except  as  to  costs]  in  84 
N.  Y.  643.  And  see  Matter  of  Ruser,  6  Dem.  31),  and  as  to  proof  of 
contents.    (Bowen  v.  Idley,  i  Edw.  Ch.  148,  163.) 

While  parol  evidence  is  admissible  to  establish  contents  of  a  lost  or 
missing  will,  such  evidence  should  be  most  clear  and  satisfactory. 
(Davis  v.  Sigourney,  8  Mete.  487;  Matter  of  Johnson,  40  Conn.  587; 
Dower  v.  Seeds,  28  W.  Va.  142;  Deave's  Estate,  140  Pa.  St.  242,  21  Atl. 
395;  Newell  V.  Homer,  120  Mass.  277;  Southworth  v.  Adams,  11  Biss. 
256;  WyckoflF  V.  Wyckoff,  16  N.  J.  Eq.  401;  Coddington  v.  Jenner,  57 
id.  528,  41  Atl.  874;  affd.  in  45  id.  1090;  Kahn  v.  Poes,  14  Misc.  Rep.  63, 
35  N.  Y.  Supp.  27s;  Wharran  v.  Wharran,  3  Sw.  &  Tr.  301.  And  see 
Skeggs  V.  Horton,  82  Ala.  352,  2  So.  no.) 

Contents  of  a  lost  will  cannot  be  established  by  agreement  or  stipula- 
tion of  counsel.    (Matter  of  Ruser,  6  Dem.  31.) 

That  a  copy  of  will  as  retained  by  the  scrivener  is  a  copy  of  the  will 
as  executed  by  the  testator  may  be  inferred.  (Ford  v.  Leagle,  62 
Ind.  61.) 

It  is  not  necessary  to  establish  an  exact  copy  of  the  will  in  exact  words; 
it  is  sufficient  if  its  provisions  in  substance  conferring  property  rights 
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are  shown  by  proper  evidence.  (Jones  v.  Casler,  139  Ind.  382,  38  N. 
E.  812.) 

If  a  testament  be  made  in  writing  and  afterward  be  lost  by  some 
casualty,  if  there  be  two  unexceptionable  witnesses,  who  Bid  see  and 
read  the  testament  written,  and  do  remember  the  contents  thereof,  these 
two  witnesses  so  deposing  to  the  tenor  of  the  will  are  sufficient  for  proof 
in  form  of  law.  (Dower  v.  Seeds,  28  W.  Va.  141,  quoting  Swinburne,  2 
So.  pt.  14.) 

The  mere  proof  of  loss  or  destruction  of  a  will  does  not,  as  matter  of 
course,  allow  party  to  give  secondary  evidence  of  its  contents;  if  such 
party  has  voluntarily  destroyed  such  primary  evidence,  without  mistake 
or  accident,  he  deprives  himself  of  the  production  and  use  of  secondary 
evidence;  the  true  rule  is  that  the  will  may  be  established  upon  satisfac- 
tory proof  of  its  destruction,  and  of  its  contents  or  substance.  (WyckoflF 
V.  WyckoflF,  16  N.  J.  Eq.  401.  And  see  Brookie  v.  Portwood,  84  Ky. 
259,  I  S.  W.  637;  Jones  v.  Casler,  139  Ind.  383,  38  N.  E.  812.) 

Contents  not  satisfactorily  established  by  witness  saying,  "  Copy  read 
is  right,  as  near  as  I  can  recollect."  (McCann  v.  Rundall,  82  N.  W. 
924.) 

(e)  Hay  be  established  by  one  witness — A  statute  requiring  the 
evidence  of  two  witnesses  on  probate  of  a  lost  will  relates  only  to  that 
special  proceeding,  and  does  not  prevent  the  establishing  of  same  by  the 
evidence  of  one  witness  in  an  action  of  partition  of  real  estate.  (Harris 
v.  Harris,  26  N.  Y.  433.  And  see  Matter  of  Kennedy,  167  N.  Y.  172,  60 
N.  E.  442;  Hard  v.  Ashley,  88  Hun,  103,  34  N.  Y.  Supp.  583;  Wfatter  of 
Briggs,  47  App.  Div.  50,  62  N.  Y.  Supp.  294;  Naylor  v.  Brown,  32  Misc. 
Rep.  300,  66  N.  Y.  Supp.  729.) 

(f)  Hay  be  established  in  part. —  If  part  of  the  provisions  of  a  will 
are  proved  according  to  law,  such  part  will  be  given  effect  as  against 
the  fraudulent  destroyer  of  the  will.  (Jones  v.  Casler,  139  Ind.  382.  38 
N.  E.  812.)  And  as  to  establishing  in  part.  Oackson  v.  Jackson,  4  Mo. 
210;  Skeggs  v.  Horton,  82  Ala.  352,  2  So.  no.) 

Probate  will  be  granted  as  to  part  of  the  will  if  contents  not  wholly 
proved.    (Sugden  v.  Lord  St.  Leonards,  i  Prob.  Div.  154.) 

(g)  Declarations  of  testator — To  rebut  the  legal  presumption  of  a 
lost  or  missing  will  in  possession  of  testator,  having  been  destroyed  by 
him,  the  declarations  of  testator  are  admissible  to  show  his  intention, 
either  that  it  was  done  by  mistake,  without  intention  to  revoke,  or  to 
strengthen  or  repel  the  presumption  of  revocation.  (Weeks  v.  McBeth, 
14  Ala.  474;  Foster's  Appeal,  87  Pa.  St.  67;  Gardner  v.  Gardner,  177  id. 
218,  35  Atl.  558;  Matter  of  Johnson,  40  Conn.  587;  Cheever  v.  North,  106 
Mich.  391,  64  N.  W.  455;  Boyle  v.  Boyle,  158  111.  229,  42  N.  E.  140; 
Bowskett  V.  Keitt,  22  S.  C.  187;  Southworth  v.  Adams,  11  Biss.  256;  Re 
Harris'  Estate,  10  Wash.  555,  39  Pac.  148:  Collagan  v.  Harrison,  57  Me. 
449;  Hamersley  v.  Lockman,  2  Dem.  524;  Cosgrove's  Will,  31  Misc.  Rep. 
422,  65  N.  Y.  Supp.  570;  Betts  v.  Jackson,  6  Wend.  173;  Finch  y.  Finch, 
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L.  R.  I  P.  &  D.  371;  Patten  v.  Poulton,  i  Sw.  &  Tr.  55;  Davis  v. 
Davis,  2  Add.  227;  Keen  v.  Keen,  3  P.  &  D.  105.  And  as  to  admission 
of  parol  evidence  generally  to  rebut  the  presumption  of  revocation  of  a 
lost  or  missing  will,  see  Gardner  v.  Gardner,  164  Pa.  St.  420,  30  Atl.  300; 
Re  Steinke's  Will,  95  Wis.  i^,  70  N.  W.  61;  Bulkeley  v.  Redmonds,  2 
Bradf.  281.) 

Declaration  of  testator  after  he  made  his  v/ill,  as  to  its  execution,  is 
not  admissible.    (Goods  of  Ripley,  i  Sw.  &  Tr.  68.) 

Existence  of  will  or  its  fraudulent  destruction  is  not  provable  by  testa- 
ior*s  declarations.  (Knapp  v.  Knapp,  10  N.  Y.  276;  Matter  of  Russell, 
3Z  Hun,  27 y.  Grant  v.  Grant,  i  Sandf.  Ch.  235.) 

Declarations  of  decedent  are  not  admissible  to  prove  the  existence  of 
the  will  at  the  time  of  his  death,  a  statute  in  terms  requiring  such  proof. 
(Matter  of  Kennedy,  167  N.  Y.  163,  60  N.  E.  442,  this  vol.  p.  66i,  aflfg. 
53  App.  Div.  105,  65  N.  Y.  Supp.  879  [the  opinion  of  the  Court  of  Appeals 
in  this  case  is  valuable  in  review  of  the  authorities  as  to  competency  of 
such  declarations].) 

Declarations  of  testator  as  to  execution  or  contents  of  his  will  are 
only  admissible  in  corroboration  of  other  evidence,  and  where  there  is 
no  other  evidence  his  declarations  should  be  rejected.  (Mercer  v. 
Mackin,  14  Bush,  434;  Clark  v.  Turner,  50  Nebr.  290,  69  N.  'W.  843  [the 
opinion  contains  an  interesting  review  of  the  cases];  Hatch  v.  Sigman, 
I  Dem.  519.) 

Where  the  loss  of  his  will  is  known  to  testator  some  time  before  his 
death,  and,  knowing  that  he  had  no  will,  he  declines  or  neglects  to 
make  one,  proof  of  his  declarations  tending  to  show  his  intention  to 
make  one,  containing  same  provisions,  do  not  affect  the  presumption  of 
revocation.    (Deave*s  Estate,  140  Pa.  St.  242,  21  Atl.  395.) 

(h)  Declarations  as  to  contents — Declarations  of  deceased,  both 
before  and  after  the  execution  of  his  will,  are,  in  the  event  of  its  loss, 
admissible  as  secondary  evidence  of  its  contents.  (Sugden  v.  Lord  St. 
Leonards,  i  Prob.  Div.  154;  Re  Ball,  25  L.  R.  Ir.  556,  overruling  Quick 
V.  Quick,  3  Sw.  &  Tr.  442.  But  compare  Woodward  v.  Goulstone,  11 
App.  Cas.  469,  where  the  House  of  Lords  seems  to  leave  the  case  of 
Sugden  v.  Lord  St.  Leonards  somewhat  in  doubt  as  to  its  authority. 
And  see  Matter  of  Kennedy,  167  N.  Y.  163,  supra,  where  these  cases, 
with  others,  are  commented  upon  at  length.)  It  should  be  noted  however 
that  the  Kennedy  Case  appears  to  have  been  decided  upon  construction 
of  a  specific  statute. 

Declarations  of  testator  and  letter  written  by  him,  at  time  when  he 
made  the  will,  are  admissible  as  evidence  of  its  contents.  (Johnson  v. 
Lyford,  L.  R.  i  P.  &  D.  546.) 

Where  a  statute  provides  that  the  provisions  of  a  lost  will  must  be 
established  by  two  witnesses,  declarations  of  testator  are  not  admissible 
for  that  purpose.  (Re  Harris'  EsUte,  10  Wash.  555,  39  Pac.  148;  Matter 
of  Ruser,  6  Dem.  31.) 
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Declarations  oi  testator  may  be  admissible  to  prove  contents  or  pro- 
visions of  a  lost  will.  (McDonald  v.  McDonald,  142  Ind.  83,  41  N.  E. 
336;  MuIIcr  V.  Muller,  56  S.  W.  802  [Ky.];  Laur  v.  Hill,  68  N.  H.  275. 
44  Atl.  393;  Schuer  v.  Schuer,  61  Kan.  643,  60  Pac.  738.  And  see  Estate 
of  Lambie,  97  Mich.  50,  56  N.  W.  223.) 

(i)  Other  illustratlTe  case& —  As  to  proof  of  execution  of  a  lost  will. 
(Re  Harris'  Estote,  10  Wash.  555,  39  Pac.  148.) 

Copy  received  as  evidence  of  the  contents.  (Sly  v.  Sly,  2  Prob. 
Div.  91.) 

Due  execution  may  be  inferred  or  presumed^  although  not  proved  with 
exactness  as  to  all  requirements.  (Harris  v.  Knight,  15  Prob.  Div.  170 
[this  is  an  interesting  and  somewhat  extreme  case  in  its  facts  and 
decided  by  a  divided  court].    And  see  Flood  v.  Russell,  29  L.  R.  Ir.  91.) 

Need  not  be  direct  evidence  of  the  factum  of  the  will,  nor  any  copy. 
(Flood  V.  Russell,  29  L.  R.  Ir.  91.) 

A  summary  of  the  secondary  evidence  required  in  establishing  a  lost 
will  is  given  in  Everitt  v.  Everitt  (41  Barb.  385).  (And  see  Coddington 
V.  Jenner,  57  N.  J.  Eq.  528,  41  Atl.  174:  affd.  in  45  id.  1090.) 

Jurisdiction  of  a  court  of  equity  in  establishing  a  lost  will.  (Dower 
V.  Seeds,  28  W.  Va.  1 14,  142  et  seq.) 

Will  established  where  original  fraudulently  destroyed  by  another 
party.    (Matter  of  De  Groot,  18  Civ.  Proc.  102.) 

Long  possession  and  title  will  not  be  upset  upon  unsatisfactory  parol 
proof  of  a  lost  record  of  a  will.  (Apperson  v.  Dowdy,  82  Va.  776,  i 
S.  E.  105.  And  see,  as  sustaining  or  affecting  possession  and  title, 
McNeely  v.  Pearsoq,  42  S.  W.  165;  Jackson  v.  Russell,  4  Wend.  543.) 

Statute  prescribing  evidence  necessary  to  establish  a  lost  or  destroyed 
will,  liberally  construed.     (Matter  of  De  Groot,  18  Civ.  Proc.  102.) 

Declarations  of  a  sister  of  testator  that  she  destroyed  his  last  will 
without  his  consent  are  not  admissible.  (Boyle  v.  Boyle,  158  III.  228. 
42  N.  E.  140.) 

In  Burls  v.  Burls  (L.  R.  i  P.  &  D.  472)  the  provisions  of  a  lost  will 
were  established  from  an  incomplete  draft  and  the  evidence  of  witnesses. 

Declarations  by  deceased  after  making  of  his  will,  on  giving  same  to 
a  custodian,  held  admissible  as  evidence  of  the  fact  that  the  envelope 
contained  a  paper  purporting  to  be  the  will  of  deceased,  signed  by  him; 
it  is  not  necessary  that  the  handwriting  of  deceased  be  proved  by  direct 
evidence.     (Flood  v.  Russell,  29  L.  R.  Ir.  91.) 
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Bird  vs.  Jacobus  et  ah 

[Supreme  Court  of  Iowa,  January  30,  1901;    84  N.  W.  1062.] 

Witnesses  —  Statutes  —  Competency  —  Trust  —  Estab- 
lishment BY  Parol  —  Wills  —  Contract  to  Make  Will 
—  Statute  of  Frauds  —  Evidence. 

1.  Where  the  testimony  of  a  witness  was  not  objected  to  on  the  trial  on 

the  ground  that  it  was  incompetent  as  calling  for  a  personal  trans- 
action or  communication  with  a  person  deceased,  the  objection 
could  not  be  raised  on  appeal. 

2.  Where  defendant  contended  that  at  the  time  she  deeded  land  to  a  de- 

ceased daughter-in-law  it  was  agreed  she  should  make  a  will  giving 
her  husband  a  life  estate  in  all  her  property,  with  remainder  to  plain- 
tiff if  she  survived  him,  or  else  to  plaintiff's  daughter,  and  that  plain- 
tiff should  make  a  will  in  favor  of  the  daughter-in-law's  husband  and 
the  daughter,  in  a  suit  against  the  daughter-in-law's  administrator 
to  enforce  the  contract,  testimony  of  the  daughter  was  not  incompe- 
tent, under  Code,  §  4604,  declaring  no  party  or  one  interested  in  the 
event  shall  be  examined  as  a  witness  in  regard  to  communications 
between  the  witness  and  the  representatives  or  heirs-at-Iaw  of  one 
deceased,  since  the  daughter  was  not  a  party  to  the  contract,  nor  was 
she  interested  in  decedent's  estate  as  heir. 

3.  A  promise  to  make  a  will  in  favor  of  another  is  valid. 

4.  Where  one  agreed  by  parol,  in  consideration  of  a  conveyance  of  real 

estate,  to  make  a  will  in  favor  of  another  devising  a  life  estate,  with 
remainder  to  the  grantor,  the  consideration  consisting  of  the  real 
estate,  after  conveyance  the  contract  became  executed  and  hence  not 
within  the  statute  of  frauds. 

5.  Where  a  woman  eighty  years  of  age  conveyed  property  worth  $30,000 

to  a  daughter-in-law,  under  an  agreement  that  the  grantor  should 
have  the  profits  for  life,  and  that  whatever  estate  the  grantee  might 
have  at  her  death  was  to  be  given  by  will  to  her  husband,  with 
remainder  to  the  grantor,  the  promise  of  the  grantee  to  make  the 
will  was  not  without  consideration. 
45.  A  contract  whereby  one  conveyed  real  estate  to  another  on  an  upder- 
standing  that  the  grantee  should  will  such  property  as  she  might 
have  at  her  death  to  another  for  life,  with  remainder  to  the  grantor, 
was  not  void  as  an  attempt  to  create  a  trust  in  real  estate  by  parol, 
prohibited  by  Code,  I  2918,  the  agreement  not  being  to  devise  spe- 
cific property. 
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7.  Where  plaintiff  contended  that  deceased  had  contracted  to  make  a 
certain  will,  and  sought  to  have  the  contract,  enforced,  while  the 
proof  required  should  be  clear  and  certain,  it  was  not  necessary  that 
it  should  exclude  any  controversy  over  the  evidence. 

Appeal  from  District  Court,  Polk  county ;  C.  A.  Bishop,  Judge. 

This  action  in  equity  is  to  establish  an  alleged  last  will,  and 
to  quiet  title  in  plaintiff  to  the  property  therein  devised,  or,  in 
the  event  this  relief  is  not  given,  to  enforce  an  alleged  contract 
to  make  a  will  in  plaintiff's  favor,  and  quiet  title  in  plaintiff  to 
the  property  included  in  said  contract.  There  was  a  decree  in 
plaintiff's  favor,  and  the  defendants  other  than  Geneser,  admin- 
istrator, appeal. 

Affirmed. 

Dudley  &  CoMn  and  McVey  &  McVey,  for  appellants.^ 

Barcroft  &  McCaughan  and  /.  M.  Earle,  for  appellee. 

Waterman,  J. —  Prior  to  April  30,  1888,  plaintiff  was  the 
owner  of  lots  i,  2,  7,  and  8  in  block  6  in  Bird's  addition  to  the 
city  of  Des  Moines,  and  the  north  1295^  feet  of  lot  9  of  the 
official  plat  of  the  northwest  54,  southeast  J4,  section  4,  town- 
ship 78  north,  range  24  west  of  fifth  post  meridian,  and  also  of 
certain  moneys,  bonds,  and  securities.  Mary  E.  Bird  was  the 
wife  of  plaintiff's  son,  W.  K.  Bird,  and  Louise  B.  Hyde  is  plain- 
tiff's daughter.  W.  K.  Bird  had  failed  in  business,  and  was 
indebted  to  a  number  of  persons,  who  are  parties  defendant  in 
this  proceeding.  Both  W.  K.  Bird  and  Mary  E.,  his  wife,  are 
dead,  and  without  issue;  and  J.  W.  Geneser,  who  is  a  defend- 
ant herein,  is  administrator  of  their  respective  estates.  Martha 
J.  Jacobus,  also  a  defendant  in  this  action,  is  a  sister  and  sole 
heir-at-law  of  Mary  E.  Bird,  whose  death  occurred  November 
15,  1896.  Her  husband,  W.  K.  Bird,  died  intestate  March  11, 
1897.  On  April  30,  1888,  plaintiff,  in  consideration  of  $10  and 
love  and  affection,  conveyed  lots  i,  2,  7,  and  8  in  block  6,  above 
mentioned,  to  Louise  B.  Hyde  and  Mary  E.  Bird,  reserving  to 
grantor  the  rents  and  profits  during  her  life ;  and  on  August  5, 
1893,  in  consideration  of  $1  and  love  and  affection  conveyed 
to  the  same  grantees  the  north  129^  feet  of  lot  9,  heretofore 
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more  particularly  described,  reserving  also  to  grantor  the  rents 
and  profits  during  her  life.  In  March,  1897,  W.  K.  Bird  con- 
veyed to  his  wife,  Mary  E.,  their  homestead  in  the  city  of  Des 
Moines,  being  lots  3  and  4  in  block  2  in  Bird's  addition.  In 
the  year  1889  Mary  E.  Bird  received  from  the  Pennsylvania  Rail- 
road  Company  the  sum  of  $2,500  for  injuries  by  her  received 
through  the  negligence  of  said  company.  In  the  year  1888  plain- 
tiff procured  to  be  issued  to  Mary  E.  Bird  $2,500  in-  debenture 
bonds  of  the  Iowa  Loan  and  Trust  Company.  They  were  given 
because  plaintiff  had  previously  advanced  the  sum  of  $2,500  to 
Louise  B.  Hyde,  and  she  wished  to  treat  daughter  and  daughter- 
in-law  alike.  These  latter  facts  were  given  in  evidence  as  tend- 
ing to  show  the  value  of  Mary  E.  Bird's  estate,  though  it  must 
be  said  that  not  all  of  this  personalty  remained  at  her  death. 
It  is  claimed  on  behalf  of  plaintiff  that  Mary  E.  Bird  executed 
a  will,  which  is  lost  or  destroyed,  in  which  she  devised  her  en- 
tire estate  to  her  husband  and  Louise  B.  Hyde  for  their  re- 
spective lives,  with  remainder  over  in  fee  to  plaintiff.  This  will 
was  never  probated.  It  is  also  claimed  that  at  the  time  plaintiff 
deeded  the  property  mentioned  to  Mary  E.  Bird  there  was  an 
agreement  between  them  that  Mary  E.  Bird  should  make  a 
will  disposing  of  the  entire  estate  she  might  leave  at  her  death, 
first  to  W.  K.  Bird  for  life,  but  in  such  manner  as  not  to  be 
subject  to  his  debts,  and  remainder  in  fee  to  plaintiff  if  she  sur- 
vived him,  and,  if  not,  such  remainder  to  go  to  Louise  B.  Hyde. 
As  a  part  of  this  agreement,  plaintiff  was  also  to  make  a  will 
of  her  remaining  estate,  in  which,  after  making  provision  for  a 
demented  son,  all  her  property  was  to  be  given  W.  K.  Bird  and 
Louise  B.  Hyde,  but  in  such  way  that  W.  K.  Bird  was  to  have 
only  a  life  interest,  which  could  not  be  reached  by  his  creditors. 
This  is  a  sufficient  preliminary  statement  of  the  case,  although 
there  are  a  few  additional  facts  which  will  be  set  out  in  their 
proper  connection. 

Two  questions  are  discussed  by  counsel:  (i)  Has  the  lost; 
will  been  established  ?  and  (2)  has  it  been  established  there  was  a 
contract  to  make  a  will  as  alleged?  We  shall  take  up  only  the 
last  of  these  issues,  for  our  finding  upon  it  disposes  of  the  case. 
First  it  is  said  the  testimony  does  not  establish  any  such  contract, 
and  in  this  connection  it  is  urged  that  some  of  the  testimony 
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received  should  not  be  considered.    The  principal  evidence  on 
this  point  came  from  Judge  Barcroft,  who  was  the  legal  adviser 
of  Anna  K.  and  Mary  E.  Bird,  and  who  testifies  to  their  state- 
ments made  to    him.     It  is  claimed  that  Mary  E.  Bird  was  of 
unsound  mind  when  such  statements  were  made  by  her.     It  is 
true  that,  as  the  result  largely  of  the  injury  she  suffered  through 
the  negligence  of  tjie  railway  company,  she  became  unsound  of 
mind,  in  the  latter  part  of  her  life,  but  it  does  not  appear  that 
her  mind  was  impaired  at  the  time  of  which  Judge  Barcroft 
speaks.     Again,  it  is  said  that  Anna  K.  Bird  would  have  been 
incompetent  as  a  witness  to  this  contract  under  section  4604 
of  the  Code,  and  that  she  cannot,  on  principle,  be  allowed  to 
speak  through   another.     We  do  'not  find  that  this  objection 
was  made  in  the  trial  court.      (See  Burdick  v.  Raymond,  107 
Iowa,  228,  77  N.  W.  833,  as  to  the  form  of  objection  necessary 
to  be  made  to  raise  the  point  presumed  in  argument.)    This  last 
objection  may  however  properly  be  said  to  be  interposed  as  to 
the  witness  Louise  B.  Hyde,  and  in  her  case  it  is  not  good.     She 
has  no  interest  in  the  subject-matter  of  this  action  as  heir  of 
Anna  P.  Bird  while  the  latter  is  still  living;  nor  can  she  be  said 
to  have  any  interest  under  the  will  made  by  Anna  P.  Bird  at 
the  time  of  the  contract  with  Mary  E.  Bird,  for  this  will  may 
at   any  time  be  changed;  for  although  Louise  B.   Hyde  was 
benefited  by,  she  was  not  a  party  to,  the  contract  to  make  the 
will.    (Chicago,  R.  I.  &  P.  Ry.  Co.  v.  City  of  Ottumwa  [Iowa], 
83  N.  W.  1074;  German  State  Bank  v.  Northwestern  Water  & 
Light  Co.,  104  Iowa,  717,  74  N.  W.  685.)     The  interest  which 
disqualifies  under  this  section  must  be  "  a  legal,  certain,  and 
immediate  interest."     (Birge  v.  Rhinehart,  36  Iowa,  369.)     It  is 
further  urged  that  such  an  ag^eetpent,  if  made,  is  within  the  stat- 
ute of  frauds.     A  promise  or  agreement  to  make  a  will  in  an- 
other's favor   is   valid   and    may   be    enforced.      (Allbright   v. 
Hannah,  103  Iowa,  98,  y2  N.  W.  421.)      If  it  is  for  the  transfer 
of  an  interest  in  lands,  it  is  taken  out  of  the  statute  of  frauds  by 
the  payment  of  a  consideration.      (Carmichael    v.    Carmichael 
[Mich.],  40   N.  W.  173,  I    L.  R.  A.  596.     See   also   notes   to 
§  4626,  Code.)     The  agreement  made  by  Mary  E.  Bird    was 
in  consideration  of  the  convevance  of  real  estate  made  to  her 
by  Anna  P.  Bird  and  the  transfer  to  her  of  the  debenture  bonds. 
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It  is  claimed  there  is  no  evidence  that  Anna  P.  Bird  paid  for 
these  bonds.  If  this  were  true,  the  conveyance  of  the  real  estate 
would  still  be  a  consideration.  But  it  is  not  cor.ect.  Louise 
B.  Hyde  testifies  that  her  mother  gave  the  bonds  to  Mary  E. 
Bird,  and  she  is  nowhere  contradicted.  Having  settled  then 
what  testimony  we  may  properly  consider,  it  is  enough  to  say 
that  the  decided  weight  of  the  evidence  clearly  establishes  an 
agreement  by  Mary  E.  Bird  to  make  a  will  as  alleged. 

2.  But  again  it  is  urged  that  the  agreement,  if  made,  was 
without  consideration,  for  that  Anna  P.  Bird  retained  the  rents 
and  profits  of  the  real  estate  conveyed  during  her  life.  Leaving 
out  of  question  the  debenture  bonds,  as  to  which  counsel  do  not 
agjee,  and  we  have  this  state  of  facts  bearing  on  the  question 
under  consideration :  Anna  P.  Bird,  at  the  time  of  the  first  con- 
veyance, was  almost  eighty  years  of  age  and  in  feeble  health. 
The  property  conveyed  was  worth  $30,000.  There  was  at  the 
time  every  prospect  that  Mary  E.  Bird  would  outlive  her  grantor 
and  enter  into  the  full  enjoyment  of  the  property  conveyed.  We 
cannot  but  regard  the  arrangement  as  advantageous  to  her. 

3.  It  is  contended  further  by  counsel  for  appellant  that 
plaintiff  is  attempting  to  establish  a  trust  in  real  estate  by  parol 
evidence,  in  violation  of  the  terms  of  section  2918,  Code.  We 
cannot  see  that  anything  of  the  kind  is  here  sought  by  plaintiff. 
There  was  nothing  in  this  agreement  that  prevented  Mary  E. 
Bird  from  disposing  of  her  interest  in  this  real  estate  at  any  time 
during  her  life.  The  agreement  of  Mary  E.  Bird  was  not  to  de- 
vise to  plaintiff  any  specific  property  but  only  such  as  she  might 
have  at  her  death.  She  could  not  give  away  the  property  merely 
to  defeat  her  obligation,  but  otherwise  her  free  use  of  it  was  not 
restricted.  A  contract  of  this  kind  creates  no  trust  in  the  prop- 
erty. (Riddle  V.  Beattie,  77  Iowa,  168,  41  N.  W.  606;  Newton 
V.  Newton  [Minn.],  48  N.  W.  451 ;  AUbright  v.  Hannah,  supra.) 
The  contract  appears  to  us  to  have  been  fair  to  Mary  E.  Bird. 
When  made  there  was  every  reason  to  expect  she  would  derive 
from  it  more  advantage  and  benefit  than  Anna  P.  Bird  could 
hope  for.  While  a  contract  of  this  kind  must  be  clear  and  cer- 
tain in  order  to  be  enforced,  this  does  not  mean  that  the  proof 
must  be  so  clear  as  to  exclude  any  controversy  over  the  evidence. 
We  unite  in  the  conclusion  that  the  decree  of  the  District  Court 
must  be  affirmed. 
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Bennett  ct  al.  vs.  Littlefield. 

[Supreme  Court  of  Massachusetts,  January  2,  1901;   177  Mass.  294,  58 

N.  E.  loii.] 

Trusts  —  Enforcements  —  Appeal  —  Findings  —  Conclu- 
siveness. 

1.  A  simple  declaration  by  a  devisee  to  the  testator  of  an  intention  to 

make  a  future  gift  to  a  third  person  of  property  to  be  received  under 
the  will  is  not  a  declaration  of  a  trust. 

2.  A  finding  on  contradictory  evidence  will  not  be  disturbed  on  appeal. 

3.  Equity  will  not  lend  its  assistance  toward  perfecting  a  voluntary  con- 

tract for  the  creation  of  a  trust,  nor  regard  it  as  binding  while  it 
remains  executory. 

Report  from  Superior  Court,  Essex  county;  John  H.  Hardy, 
Judge. 

Bill  by  Ellen  M.  Bennett  and  others  against  Mary  H.  Little- 
field  to  establish  a  trust.  Case  reported  to  the  Supreme  Judicial 
Court  for  determination. 

Bill  dismissed. 

Sidney  Pcrley  and  /,  F.  Quinn,  for  plaintiffs. 

Trull  &  Wicr,  for  defendant. 

Lathrop,  J. —  The  plaintiffs  seek  to  maintain  their  bill  upon 
two  distinct  grounds.  The  first  is  that  although  the  residue  of 
the  estate  was  left  absolutely  to  the  defendant  by  her  husband, 
he  g^ve  her  directions  to  hold  it  in  trust  for  the  benefit  of  his 
relatives.  The  second  is  that  the  defendant  made  a  voluntary 
trust.  As  to  the  first,  the  only  ground  upon  which  such  a  trust 
could  result  from  a  conversation  between  the  defendant  and 
her  husband  is  that  stated  by  Chief  Justice  Gray  in  Olliffe  v. 
IVells  (130  Mass.  221,  224):  "It  has  been  held  in  England 
and  in  other  States,  although  the  question  has  never  arisen  in 
this  Commonwealth,  that  if  a  person  procures  an  absolute  devise 
or  bequest  to  himself  by  orally  promising  the  testator  that  he  will 
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convey  the  property  to,  or  hold  it  for  the  benefit  of,  third  per- 
sons, and  afterward  refuses  to  perform  his  promise,  a  trust 
arises  out  of  the  confidence  reposed  in  him  by  the  testator  and 
of  his  own  fraud,  which  a  court  of  equity,  upon  clear  and  satis- 
factory proof  of  the  facts,  will  enforce  against  him  at  the  suit 
of  such  third  persons."  At  the  request  of  the  defendant  the 
judge  ruled  that  all  the  evidence,  so  far  as  it  related  to  any 
private  conversation  between  the  defendant  and  her  husband 
regarding  any  direction  which  she  received  from  her  husband 
as  to  the  disposition  of  the  residue  of  the  estate,  be  excluded, 
on  the  ground  that  it  was  the  testimony  of  a  private  conversa- 
tion between  husband  and  wife.  We  do  not  find  it  necessary 
to  consider  this  point,  for  all  the  evidence  bearing  thereon  was 
in  fact  admitted,  and  the  judge  made  a  finding  on  the  assumption 
that  such  conversations,  or  the  admissions  of  the  defendant  of 
the  substance  of  such  conversations,  were  competent.  For  the 
purposes  of  the  case  we  shall,  without  deciding  the  point,  treat 
the  evidence  as  admissible.  This  finding,  after  stating  his  rul- 
ing, was  as  follows :  "  But,  even  though  such  private  conver- 
sations should  be  considered  competent  evidence,  I  find  that 
there  was  no  direction  given  by  the  husband  to  her,  no  declara- 
tion of  trust  by  him  with  reference  to  the  disposition  of  such 
residuary  estate,  and  she  made  no  agreement  with  him  in  such 
private  conversation  with  reference  to  the  disposition  of  the 
estate  under  the  will  in  behalf  of  the  plaintiffs;  that,  so  far  as 
she  did  make  any  statement  to  him,  it  was  merely  a  declaration 
of  an  intention  as  to  some  future  gift  of  the  property  she  ex- 
pected to  receive  under  the  will,  and  was  in  no  wise  a  declara- 
tion of  trust."  We  are  of  opinion  that  this  finding  was  not  only 
warranted  by  the  evidence  in  the  case,  but  was  in  accordance 
with  it.  The  defendant  was  the  only  person  present  when  any 
conversation  was  had  between  the  testator  and  herself.  She 
testified  that  no  directions  were  given  her  by  her  husband  as  to 
what  she  should  do  with  certain  moneys  in  the  residuary  clause 
of  the  will;  that  there  was  no  request,  direction,  or  require- 
ment in  any  form  that  she  should  do  with  the  funds  in  the 
residuary  clause  in  the  will  other  than  the  will  provided.  The 
witness  then  testified  to  a  conversation  which  she  had  with  her 
husband,  as  follows :    "About  three  days  before  Mr.  Littlefield 
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passed  away,  he  said  to  me,  when  we  were  alone  and  no  other 
person  present,  that  he  had  given  Percy  Barnard  $i,ooo;  that 
he  hadn't  given  anything  to  Virgil  Barnard,  the  father  to  Percy 
Barnard,  and  wanted  to  see  if  I  would  ask  Percy  if  he  was  going 
to  use  the  thousand  dollars  that  he  received  from  him  for  send- 
ing him  to  school.  If  not,  would  he  divide  with  his  father,  an3 
give  him  five  hundred  dollars?  I  said  to  my  husband,  *I 
wouldn't  do  that,  but  let  me  give  Virgil  five  hundred  from  mine.' 
I  then  said,  'Shall  I  give  Arthur  Littlefield  anything?'  He 
said,  *  No.'  He  said  that  he  hadn't  given  anything  to  Alice  Lit- 
tlefield ;  and  I  said,  '  Well,  never  mind.  I  will  give  Alice  some- 
thing.' I  then  said  to  him,  '  Would  you  like  to  have  me  give 
something  to  all  your  people  ? '  I  thought,  if  Virgil  Barnard 
was  going  to  have  something,  I  felt  it  was  nothing  more  than 
right  that  the  other  nieces  and  nephews  should  have  something 
as  well.  He  said  to  me,  '  Hattie,  I  know  you  will  do  what  is 
right.'  Then  I  said,  *  Well,  what  I  give  to  your  people,  I  will 
give  it  as  coming  from  you.'  And  then  he  said  to  me  —  I  spoke 
of  the  residue, —  what  was  left, —  and  he  said,  *  Don't  give  it  to 
my  people,  but  give  some  of  it  to  your  sisters.'  Those  are  the 
very  words  that  I  had  with  my  husband.  That  is  why  I  g^ve 
them  all  something."  We  do  not  see  in  this  any  trust  imposed 
upon  the  defendant  by  her  husband.  Nor  is  there  a  particle 
of  evidence  to  show  that  the  defendant  procured  the  absolute 
bequest  to  herself  by  orally  promising  her  husband  that  she 
would  hold  it  for  the  benefit  of  the  plaintiffs.  The  will  was 
executed  on  September  13,  1898,  and  the  testator  died  on  Novem- 
ber 26,  1898,  and  the  conversation  took  place  about  three  days 
before  his  death. 

There  is  nothing  in  the  evidence  to  sustain  the  eleventh  alle- 
gation of  the  bill,  that  such  promise  as  was  made  by  the  defend- 
ant was  to  prevent  the  plaintiffs  from  contesting  the  will,  and 
the  fourth  finding  of  the  judge  was  therefore  correct. 

It  is  however  contended  that  after  the  death  of  the  testator 
and  the  probate  of  the  will,  the  defendant  had  certain  interviews 
with  some  of  the  plaintiffs,  and  made  statements  to  them  whicB 
amounted  to  a  voluntary  declaration  of  trust  on  her  part.  The 
first  finding  of  the  judge  is  as  follows :  "  I  do  not  find  that  the 
defendant,  in  her  communications  with  the  plaintiffs,  or  any  of 


BENNETT  ET  AL.  v.   LITTLEFIELD.  351 

them,  agreed  to  hold  any  part  of  the  residuary  estate  in  trust  for 
the  plaintiffs,  or  any  of  them.  So  far  as  she  did  make  any  state- 
ments to  them,  I  find  that  it  was  simply  a  declaration  of  an  inten- 
tion to  give  something  to  them  in  the  future,  and  that  at  the 
time  she  made  such  statements  she  g^ve  them,  or  some  of  them, 
the  impression  that  she  was  intending  to  make  a  gift  on  behalf 
of  the  testator."  The  second  finding  of  the  judge  is  in  effect 
that  at  the  time  of  making  such  statements  the  estate  was  in 
process  of  settlement,  and  the  defendant  had  no  knowledge  of 
what  the  amount  of  the  residuary  estate  would  be.  We  do  not 
deem  it  necessary  to  go  over  this  evidence  in  detail.  There  is 
no  doubt  that  there  were  certain  conversations  between  the  de- 
fendant and  some  of  the  plaintiffs,  and  this  was  not  denied  by  the 
defendant,  but  she  did  specifically  deny  that  they  were  as  stated 
by  the  witnesses  for  the  plaintiffs.  It  does  not  appear  that  the 
judge  found  that  the  account  given  by  the  plaintiffs'  witnesses 
was  true,  and  we  should  be  slow  in  disturbing  his  finding  on 
contradictory  evidence.  It  seems  to  us,  on  examining  the  evi- 
dence, that  the  judge  came  to  a  sound  conclusion  in  finding  as  he 
did,  and  that  it  is  a  fair  result  of  all  the  evidence.  It  is  obvious 
that  until  the  estate  was  settled  there  could  be  no  residuarv 
fund  from  which  a  trust  fund  could  be  created,  and  it  is  well 
settled  that  a  court  of  equity  will  not  lend  its  assistance  toward 
perfecting  a  voluntary  contract  or  agreement  for  the  creation 
of  a  trust  nor  regard  it  as  binding  so  long  as  it  remains  execu- 
tory. (Stone  V.  Hackett,  12  Gray,  227,  230;  Welch  v.  Henshaw, 
170  Mass.  409,  413,  49  N.  E.  659;  Milroy  v.  Lord,  4  De  Gex, 
F.&  J.  264,  274;  Dipple  V.  Codes,  11  Hare,  183;  Richards  v. 
Dclbridge,  L.  R.  18  Eq.  1 1 ;  Young  v.  Young,  80  N.  Y.  422,  437, 
438;  Cowan  V.  Wheeler,  25  Me.  267;  Steere  v.  Steere,  5  Johns. 
Ch.  I.) 
Bill  dismissed. 
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GwiNN  VS.  Trotter, 

[Supreme  Court  of  Georgia,  January  sS,  1901;  112  Ga.  703,  58  S.  E.  49.] 

Action  Against  Administrator  —  Plene  Administravit  — 

Personal  Judgment. 

When,  on  the  trial  of  an  action  against  an  administrator,  to  which  the 
plea  of  plene  administrawt  had  been  interposed,  it  appeared  that  the 
assets  of  the  estate  were  insufficient  to  pay  all  the  just  claims  and 
demands  against  it,  the  plaintiff  was  not  entitled  to  a  judgment 
de  propriis  against  the  administrator  on  proof  that  the  latter  had 
paid  certain  demands  inferior  in  dignity  to  that  of  the  plaintiff,  when 
it  also  appeared  that  there  existed,  outstanding  and  unpaid,  a  claim 
of  higher  dignity  than  his,  sufficient  in  amount  to  absorb  the  entire 
assets.  While  such  payments  constituted  a  devastavit  for  which  the 
administrator  was  personally  liable,  such  liability  existed  only  in 
favor  of  a  creditor  injured  by  the  making  of  such  payments. 
(Syllabus  by  the  court.) 

Error  from  Superior  Court,  De  Kalb  county ;  J.  S.  Candler, 
Judge. 

Action  by  R.  W.  Trotter  against  G.  W.  Gwinn.    Judgment 
for  plaintiff.     Defendant  brings  error. 
Reversed. 

L.  B,  Norton  and  A,  C.  McCalla,  for  plaintiff  in  error. 

R,  W.  Milner,  for  defendant  in  error. 

Little,  J. —  Dr.  Trotter  brought  suit  in  a  justice's  court 
against  George  W.  Gwinn,  as  administrator  of  the  estate  of 
Peter  Malcolm,  to  recover  the  amount  due  him  for  medical 
attention  rendered  the  intestate  during  his  last  illness.  The 
defendant  filed  a  plea,  which  might  be  construed  as  a  plea  of 
"  plene  administravit. *'  The  account  sued  on  was  duly  proved, 
and  as  a  matter  of  defense  it  was  shown  that  the  intestate  left  a 
widow  and  minor  children,  and  that  a  year's  support  for  them 
had  been  duly  set  apart  to  the  amount  of  $850.     Of  this,  $300 
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was  in  money  and  the  Temainder  in  land.  It  was  also  shown 
that  the  estate  was  insolvent;  that  property  only  to  the  value 
of  $1 14  had  come  into  the  hands  of  the  administrator,  and  that 
there  were  no  other  assets  of  the  estate.  The  administrator  also 
introduced  in  evidence  vouchers  for  certain  payments  which  he 
had  made,  and  which  had  been  duly  returned  to  the  ordinary. 
These  amounted  to  the  sum  of  $39.66,  and  were  for  State, 
county  and  city  taxes,  and  other  items  representing  debts  which 
were  inferior  in  dignity  to  that  of  the  plaintiff.  It  was  also 
proved  that  the  sum  of  $300  was  yet  due  the  widow  and  minor 
children  on  account  of  the  year's  support.  A  judgment  was 
rendered  for  the  plaintiff  for  the  sum  of  $39.66,  being  exactly 
the  amount  which  the  administrator  had  paid  for  debts  inferior 
to  that  held  by  plaintiff  against  the  estate.  The  defendant  ap- 
plied for  a  writ  of  certiorari.  It  was  granted,  but  on  the  hear- 
ing was  overruled  and  the  judgment  allowed  to  stand.  To  the 
overruling  of  the  certiorari  he  excepted. 

The  evidence  is  conclusive  that  the  administrator  paid  certain 
debts  of  the  estate  which  were  inferior  in  dignity  to  that  held 
by  the  plaintiff.  The  priority  of  payments,  as  established  by 
the  Civil  Code  (§  3424),  classes  the  year's  support  for  the 
family  as  a  claim  against  the  estate  of  the  highest  dignity ;  the 
next  claim  in  order  is  the  funeral  expenses,  including  the  physi- 
cian's bill  for  the  last  sickness  of  the  intestate;  next  is  the  ex- 
penses of  administration,  and  the  fourth  is  the  unpaid  taxes  due 
the  State.  While  it  cannot  be  questioned  that  the  making  of 
the  payments  to  which  we  have  referred  was  a  devastavit,  it  does 
not  follow  that  for  such  the  administrator  is  liable  to  the  plain- 
tiff. Certainly  the  plaintiff  was  entitled  to  payment  in  prefer- 
ence to  the  claim  for  taxes,  etc.,  and  if  nothing  else  appeared,  the 
judgment  rendered  could  be  easily  sustained.  But  it  does  ap- 
pear that  a  sum,  not  only  greater  than  the  payments  made,  but 
greater  in  amount  than  the  entire  assets  which  went  into  the 
hands  of  the  administrator,  is  due  to  the  widow  as  a  part  of  her 
year's  support,  and  this  is  a  claim  not  only  of  higher  dignity 
than  those  paid  by  the  administrator,  but  is  prior  to  that  of  the 
plaintiff.  The  rule  of  law,  as  we  understand  it,  is  that  if  an 
administrator  pays  an  inferior  debt,  leaving  one  of  higher  dignity 
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unpaid,  and  the  assets  are  not  sufficient  to  pay  both  or  all  the 
debts,  the  administrator  is  personally  liable  for  the  amount 
wrongfully  paid  to  the  person  who  is  injured  thereby,  and  he 
must  answer  out  of  his  own  means  for  such  a  devastavit. 
(Schouler  Exrs.  &  Admrs.,  §  383.)  Mr.  Croswell,  in  his  work 
on  Executors  and  Administrators  (§  667),  says :  "  Payment 
of  debts  out  of  their  order  is  a  waste  which  the  executor  or  ad- 
ministrator will  be  obliged  to  make  up."  In  Davis  v.  Bagley 
(40  Ga.  181),  this  court  ruled  that  such  a  payment  was  a  devas- 
tavit, and  referring  to  the  amount  paid,  declared :  "  It  is  still 
in  hand ;  the  receipt  is  null."  In  other  words,  the  payment  is  to 
be  accounted  a  nullity,  and  the  assets  of  the  estate  in  the  hands 
of  the  administrator  are  not  diminished  by  such  payment,  but 
for  the  amount  so  paid  the  administrator  is  liable  personally. 
The  manner  of  enforcement  in  such  a  case  is  by  a  judgment 
de  bonis  propriis  in  favor  of  the  creditor  who  was  injured  by  the 
payment.  The  sum  illegally  paid  is  simply  to  be  considered  in 
the  hands  of  the  administrator  to  be  distributed  according  to 
law,  but  the  creditor  who  is  not  injured  by  such  payment  is  not 
entitled  to  a  personal  judgment  against  the  administrator  on 
account  of  the  illegal  payment.  In  the  present  case  the  year's 
support  is  sufficient  to  more  than  consume  the  entire  assets  of 
the  estate.  That  being  a  claim  on  the  assets  and  property  of  the 
estate  of  the  highest  dignity,  the  widow  would  be  entitled  to  a 
personal  judgment  against  the  administrator  for  the  amount  paid 
by  him  on  debts  of  inferior  dignity.  The  demand  of  the  plain- 
tiff, while  superior  to  those  paid,  is  inferior  to  that  of  the  widow, 
consequently  the  payments  made  by  the  administrator  could  not 
injure  the  plaintiff,  as  all  the  assets  would  go  to  the  payment  of 
the  year's  support,  and  in  any  event  none  could  be  legally  ap- 
propriated to  the  plaintiff's  demand.  The  administrator  was 
certainly  guilty  of  a  devastavit  in  these  payments,  but  the  plain- 
tiff, not  having  been  injured  thereby,  has  no  right  to  a  personal 
judgment  against  him.  The  trial  judge  erred  in  overruling  the 
certiorari.    Judgment  reversed.    AH  the  justices  concurring. 
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Note.— DEVASTAVIT  IN  PAYMENTS. 

(a)  Summary  by  late  text-writer  —  Remedy  in  accounting. 

(b)  Effect 

(c)  Illustrative  cases. 

LSee  also  in  connection,  notes,  **  Payments  by  Executor  or  Adminis- 
trator/' 4  Prob.  Rep.  Annot.  139;  "  Standard  of  Responsibility  of  Execu- 
tors and  Administrators/'  id.  573,  and  **  Devastavit/'  3  id.  205.] 

(a)  Summary  by  late  text- writer  —  Remedy  in  accounting' — At 

common  law,  devastavit  or  devastaverunty  is  the  name  of  a  writ  given  to 
any  person  who  has  been  injured  in  his  rights  in  consequence  of  the 
misapplication  or  waste  of  the  assets  or  property  of  an  estate  by  one 
or  more  executors  or  administrators,  whereby  he  or  they  have  made 
themselves  liable  to  answer  for  the  damages  out  of  their  own  estate. 
Remembering  the  simple  and  efficient  method  pointed  out  by  statute 
in  the  several  American  States  for  calling  executors  and  administrators 
to  account  in  the  Probate  Court  for  all  property  or  assets  which  come 
into  their  hands,  or  which,  by  the  exercise  of  reasonable  prudence  and 
diligence,  might  have  been  recovered  by  them,  it  becomes  obvious  that 
no  necessity  exists  in  America  for  a  remedy  of  this  kind.  The  account- 
ability of  executors  and  administrators  to  the  Probate  Court,  or  in  equity, 
as  provided  by  statute,  covers  the  whole  ground.  Uhder  the  American 
system,  even  the  technical  return  of  devastavit  by  a  sheriff  to  an  execu- 
tion against  a  defendant  executor  or  administrator  is  without  applica- 
tion, the  decree  of  the  Probate  or  Chancery  Court  upop  an  accounting 
more  effectually  taking  its  place.  As  it  rests  upon  an  ascertained 
amount  of  assets,  either  of  property  in  kind  or  of  a  balance  in  money, 
which  is  or  ought  to  be  in  his  hands,  the  liability  is  necessarily  a  per- 
sonal one,  recoverable  de  bonis  propriis,  and  binding  upon  his  sureties. 
There  is  no  occasion  therefore  to  dwell  upon  the  doctrine  of  devastavit; 
it  has  no  application  save  that  the  name  is  still  employed  by  judges  and 
lawyers  to  designate  the  circumstances  under  which  an  executor  or 
administrator  is  held  personally  liable  for  acts  of  negligence  or  con- 
version. It  results  from  these  considerations  that  the  term  devastavit 
is  used  in  America  as  a  convenient  designation  for  such  acts  of  the 
executor  or  administrator  as  to  render  him  liable  to  the  estate  out  of 
his  own  means,  and  has  no  other  significance;  and  where  such  liability 
is  found  according  to  the  principles  of  law  applicable,  the  effect  of  the 
common-law  remedy  of  devastavit  is  accomplished  by  the  falsification 
or  surcharge  of  his  account.  (2  Woerner  Admn.,  f  534.  And  see  Steel 
v.  Holladay,  20  Oreg.  77,  25  Pac.  69;  Brown  v.  Reed,  56  Ohio  St.  271,  46 
N.  E.  982.) 

(b)  Bffect. —  An  administrator  or  executor  cannot  give  preference  to 
a  creditor  or  legatee  who  is  not  entitled  to  it,  without  assuming  a 
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personal  liability,  in  case  of  deficiency  of  assets  or  nonaliowance  by  the 
court.  (Bcardsley  v.  Marsteller,  120  Ind.  319,  22  N.  E.  315;  Whitfield  v. 
Woolf,  51  Ala.  202;  Handley  v.  HefHin,  84  id.  600,  4  So.  725;  Edmunds 
V.  Scott,  78  Va.  7^;  Matter  of  Hodg^an,  140  N.  Y.  421,  35  N.  £.  660; 
Moye  V.  Albritton,  7  Ired.  Eq.  62;  Gay  v.  Lemle,  ^  Miss.  309;  People 
V.  Phelps,  78  111.  148;  Howell  v.  Reams,  y^  N.  C.  391 ;  Lawson  v.  Hans- 
borough,  10  B.  Mon.  147;  Place  v.  Oldham,  id.  400;  Cobb  v.  Muzzey.  13 
Gray,  57;  Schoneich  v.  Reed,  8  Mo.  App,  356;  Walker  v.  Diehl,  79  III. 
476;  State  V.  Brown,  80  Ind.  425;  McCormick  v.  Wright,  79  Va.  524; 
Hinton  v.  Kennedy,  3  S.  C.  459;  Clifford  v.  Campbell,  65  Tex.  243; 
Foskett  V.  Wolf,  19  111.  App.  33;  Brooking  v.  Farmers'  Bank,  83  Ky.  431; 
Lewis  V.  Mason,  84  Va.  731,  10  S.  E.  529;  Flece  v.  Jones,  71  Ind.  340; 
North  V.  Priest,  81  Mo.  561.) 

(c)  lUuatratlv©  cases. —  And  as  to  devastavit  or  not  in  payments  by 
executor  or  administrator.  (Ritter's  Appeal,  23  Pa.  St.  95:  Swift  v. 
Miles,  2  Rich.  Eq.  147;  Walker  v.  Hill,  17  Mass.  380;  Heard  v.  Drake, 
4  Gray,  514;  Teague  v.  Corbitt,  57  Ala.  529;  Bowers  v.  Williams,  34 
Miss.  324;  Sims  v.  Sims,  30  id.  333;  Haralson  v.  White,  38  id.  178;  Mat- 
ter of  Eraser,  92  N.  Y.  246;  Millard  v.  Harris,  119  III.  183,  10  N.  E.  387; 
Ames  V.  Jackson,  115  Mass.  508;  Dundas  v.  Chrisman,  25  Nebr.  495,  499, 
41  N.  W.  449;  Garr  v.  Harding,  ^7  Mo.  App.  24;  Dullard  v.  Hardy.  47 
Mo.  403;  Dock's  Estate  v.  Gherke,  6  Cal.  666;  Estate  of  Hill,  67  id.  238, 
7  Pac.  664;  Matter  of  Saltus,  3  Abb.  Ct.  App.  Dec.  243;  Halliburton  v. 
Carson,  100  N.  C.  99,  5  S.  E.  912;  Trotter  v.  Trotter,  40  Miss.  704;  Byrd 
V.  Wells,  id.  711;  McDonald  v.  Carnes,  90  Ala.  147,  7  So.  919;  Broome 
V.  Van  Hook,  i  Redf.  444;  Payne  v.  Pusey,  71  Ky.  564;  Pinneo  v.  Good- 
speed,  120  111.  525,  12  N.  E.  196;  Ripley  v.  Sampson,  10  Pick.  373;  Pierce 
V.  Allen,  12  R.  I.  510;  Lockhart  v.  White,  18  Tex.  102;  Matter  of  Ran- 
dell,  2  Connoly,  29,  8  N.  Y.  Supp.  652;  Breckenridge's  Appeal,  127  Pa. 
St.  81,  17  Atl.  874;  Matter  of  Yetter,  44  App.  Div.  404,  61  N.  Y.  Supp. 
175;  affd.  in  162  N.  Y.  615,  57  N.  E.  1129.) 

In  payment  to  themselves.  (Shelton  v.  Carpenter,  60  Ala.  201 ;  Kinnan 
V.  Wight,  39  N.  J.  Eq.  501;  Matter  of  Kellogg,  104  N.  Y.  648,  10  N.  E. 
152;  Semmes  v.  Young,  10  Md.  242.) 
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DUNAVANT  VS.    FlELDS  Ct  cU. 
[Supreme  Court  of  Arkansas,  January  5,  1901;  68  Ark.  534,  60  S.  W.  420.1 

Tenancy  in   Common  —  Rights   and  Liabilities  —  Rents 
AND  Profits  —  Lien  —  Improvements. 

1.  Under  a  will  devising  land  to  tenants  in  common,  and  directing  that 

one  of  them  shall  have  the  sole  management  and  control  of  the 
same  for  a  stated  time,  he  is  not  entitled  to  the  use  of  the  property 
during  such  time,  but  only  to  the  management  and  control  thereof, 
and  is  therefore  chargeable  with  rents  and  profits. 

2.  A  statement  rendered  by  a  tenant  in  common  to  his  cotenant,  show- 

ing the  state  of  account  between  them^  and  having  all  the  essentials 
of  an  account  stated,  if  not  objected  to  in  a  reasonable  time,  be- 
comes an  account  stated,  and  cannot  afterward  be  impeached,  ex- 
cept for  fraud  or  mistake. 

3.  Where  a  tenant  in  common  by  devise  makes  improvements  on  the 

land  devised,  he  is  entitled  to  be  reimbursed  for  his  actual  expenses, 
but  not  for  his  services  in  making  the  improvements,  in  the  absence 
of  contract  authorizing  him  to  make  them. 

4.  A  tenant  in  common  has  no  lien  on  the  interest  of  his  cotenant  for 

any  sum  the  latter  may  owe  him  for  rents  and*  profits. 

Appeal  from  Mississippi  Qiancery  Court ;  Edward  D.  Robert- 
son, Chancellor. 

Bill  by  H.  C.  Dunavant  against  Georgia  Fields  and  another. 
From  a  decree  for  defendants,  plaintiff  appeals. 
Modified. 

Jos.  P.  Clarke  and  Henry  M.  Armistead,  for  appellant. 

Henry  Burnett  and  Rose  &  Coleman,  for  appellees. 

Bunn,  C.  J. —  This  is  a  bill  in  equity  to  partition  the  lands 
mentioned  and  described  therein  between  the  plaintiff  Henry 
C.  Dunavant,  and  the  defendants  Georgia  L.  Fields,  nie  Lanier, 
and  Julia  Pelham,  nie  Dunavant,  and  to  state  an  account  be- 
tween them,  involving  rents  and  profits  on  the  one  hand  and 
expenses  of  improvements,  taxes,  ftnd  so  forth,  on  the  other. 
The  lands -were  partitioned  and  a  decree  entered  by  the  Honor- 
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able  E.  D.  Robertson,  Chancellor  of  the chancery  dis- 
trict, in  favor  of  the  defendant  Georgia  L.  Fields  and  against 
the  plaintiff  for  the  sym  of  $454.54,  and  in  favor  of  defendant 
Julia  Pelham  and  against  the  plaintiff  for  the  sum  of  $2,835.37. 
This  litigation  grew  out  of  the  following  state  of  facts,  to  wit: 
Hattie  C.  Dunavant,  the  wife  of  the  plaintiff  and  mother  of 
Georgia  L.  by  her  first  husband,  and  Julia  by  the  plaintiff,  on 
March  7,  1878,  made  her  last  will  and  testament,  and  departed 

this  life  on  the day  of ,  1879,  and  her  will  was  duly 

and  in  due  time  admitted  to  probate.  The  testatrix,  by  her 
said  will,  devised  all  her  property  of  which  she  might  die  seized 
and  possessed,  consisting  of  the  lands  described  in  the  com- 
plaint herein,  and  640  acres  of  other  lands,  equally  between 
plaintiff  and  defendant  Georgia  L.  Lanier,  and  a  son  Harry 
Dunavant,  and  it  was  provided  also  that  after-born  children 
should  come  in  and  take  equal  shares  with  those  named.  Harry 
C.  Dunavant  died,  unmarried,  without  issue,  and  intestate,  and 
his  share  went  to  the  other  devisees.  Julia  Dunavant  was  bom 
after  the  making  of  the  will.  The  plaintiff,  George  L.,  and 
Julia  became  thus  the  sole  devisees.  The  lands  were  to  be 
partitioned  when  the  defendants  should  reach  their  majorities, 
and  until  then  the  plaintiff  was  to  have  the  sole  management  and 
control  of  the  property  devised.  When  the  younger  of  the 
two  children  —  Julia —  had  reached  her  majority,  being  unable 
to  effect  a  partition  otherwise,  the  plaintiff  filed  this  bill  for  that 
purpose,  asking  to  be  reimbursed  for  the  value  of  the  improve- 
ments he  had  made  on  the  lands  described  in  the  bill,  and  for 
the  expenditures  he  had  made  for  taxes,  and  so  forth,  and  for 
his  costs,  in  excess  of  rents  and  profits  he  had  received  from  the 
property,  to  the  amount  of  $6,000,  two-thirds  of  which  he  claimed 
the  defendants  owed  him ;  and  that  said  two-thirds  of  that  amount 
be  paid  him  by  them  or  that  additional  property  to  that  extent 
be  allotted  to  him  in  the  partition.  Warning  orders  were  duly 
issued  for  the  defendants,  who  were  both  nonresidents  of  the 
State  at  the  time,  and  an  attorney  was  appointed  to  defend  for 
them  as  such,  and  afterward,  to  wit,  on  October  i,  1897,  the 
defendants  appeared  by  their  solicitors  and  filed  their  joint 
answer  to  the  bill  of  the  plaintiff,  and,  among  other  things,  set 
up  that  for  the  ensuing  year — 1897  —  plaintiff  had  rented  out 
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the  farm  on  said  lands  to  various  tenants,  naming  them,  for 
the  aggregate  sum  of  $1,875,  ^"^  averred  that  if  plaintiflfs  should 
be  permitted  to  collect  said  rents,  they  would  lose  their  share 
of  the  same,  as  he  had  no  property  out  of  which  the  same  could 
be  made.       Therefore  they  prayed  an  injunction  against  said 
renters,  prohibiting  them  from  paying  said  rents  to  plaintiff,  and 
asked  that  a  receiver  be  appointed  to  receive  and  collect  the 
same,  all  of  which  was  done.    The  injunction  was  issued  by  the 
county  and  probate  judge  of  the  county  in  the  absence  of  the 
chancellor  therefrom.     In  their  answer  the  defendants  deny  that 
all  the  lands  of  which  the  testatrix  had  died  seized  and  possessed 
were  included  in  the  complaint,  but  that  640  acres  had  been  sold 
soon  after  the  death  of  the  testatrix  by  the  plaintiff  for  the  sum 
of  $3,240,  which  he  had  never  accounted  for.     They  say  also 
that,  while  the  greater  part  of  the  lands  were  wild  and  unim- 
proved, yet  that  there  were  thirty  acres  cleared  and  in  good 
state  of  cultivation  when  the  plaintiff  took  charge  of  the  lands 
described  in  the  complaint.    They  deny  that  they  are  indebted 
to  the  plaintiff  in  the  sum  of  $4,000  ($6,000)  for  costs  and  ex- 
penditures in  making  improvements  on  said  lands,  or  in  any 
other  sum,  but,  on  the  contrary,  the  plaintiff  is  indebted  to  them 
for  lands  and  timber  sold  and  rents  in  the  aggregate  sum  of 
$26,838,  naming  the  several  items.     Defendants  further  allege 
that  plaintiff  had  theretofore  mortgaged  his  share  of  the  estate 
to  one  W.  P.  Hale  for  an  amount  equal  to  its  full  value.    They 
pray  for  general  relief.     Thereupon  plaintiff  filed  an  amendment 
to  his  bill  to  the  effect  that  by  the  terms  of  said  will  he  was 
vested  with  the  sole  management  and  use  of  the  lands  in  con- 
troversy until  his  codevisees,  the  defendants  herein,  should  be- 
come of  age,  at  which  time  said  lands  should  be  divided  between 
them,  and  that  therefore  he  is  not  chargeable  with  nor  account- 
able for  any  rents  and  profits  (other  than  for  lands  and  timber 
sold)  arising  from  said  lands,  but  that  he  is  entitled  to  the  full 
value  of  his  improvements,  for  taxes  and  other  expenditures, 
amounting  to  the  sum  of  $20,000;  that  he  had  expended  upon 
defendant  Georgia  L.  Fields  the  sum  of  $3,200  on  account  of  her 
education  and  maintenance,  which  he  claims  is  a  charge  against 
her  separate  estate  and  should  be  deducted  out  of  anything  he 
may  owe  her  by  way  of  rents  and  profits ;  wherefore  he  asks  that 
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said  will  be  construed  to  ascertain  whether  he  is  chargeable  with 
the  rents  and  profits,  and  if  not  so  that  he  be  allowed  the  sum 
of  $3,200  against  defendant  Georgia  L.  Fields  in  adjusting  the 
amounts  that  are  due  him  under  this  controversy  and  for  general 
relief.  Thereupon  defendants  filed  an  amendment  to  their 
answer,  in  which  they  deny  that  the  will  contained  the  words  set 
out  in  the  amended  complaint,  and  say  that,  on  the  contrary,, 
said  will  did  not  devise  the  use  of  the  lands,  but  only  gave  the 
management  and  control  of  same  to  plaintiff  during  their  minori- 
ties. They  say  further  that  for  more  than  eleven  years  after 
the  death  of  the  testatrix  plaintiff  charged  himself  and  credited 
them  each  with  one-third  of  the  rents  and  profits,  and  on  the 
20th  of  November,  1889,  rendered  an  account  between  himself 
and  them,  in  which  he  showed  defendant  Georgia  L.  Fields  to 
be  indebted  to  him  on  a  balance  struck  in  the  sum  of  $268.  They 
say  that  plaintiff  is  estopped  from  going  behind  said  stated  ac- 
count, and  is  estopped  from  adopting  any  other  mode  of  charg- 
ing and  crediting  either  of  these  defendants.  They  say  that 
since  the  rendition  of  said  stated  account  plaintiff  has  collected 
the  sum  of  $12,000  in  rents;  that  he  had  already  sold  land  to 
the  amount  of  $3,240,  making  in  the  aggregate  the  sum  of 
$15,240,  and  has  not  accounted  for  the  same,  one-third  of  which 
belongs  to  each  of  these  defendants  —  that  is,  each  is  entitled  to 
the  sum  of  $5,080  from  the  plaintiff.  They  deny  that  plaintiff 
had  power  under  the  will  to  make  the  improvements  for  which 
he  makes  his  claim,  and  allege  that  he  agreed  with  the  testatrix 
that  he  would  support  and  educate  the  defendants,  and  she  gave 
him  a  valuable  consideration  therefor,  to  wit,  a  residence  and 
lot.  They  deny  that  he  has  paid  over  to  Georgia  L.  Fields 
anything  except  her  share  of  a  $1,030  claim  against  the  United 
States  government.  They  say  that  plaintiff  had  no  right  nor 
intention  to  charge  for  his  personal  services  in  managing  said 
property,  and  deny  that  he  had  expended  any  money  in  improve- 
ments upon  the  lands  except  in  horses,  well,  fencing,  etc.  The 
clerk  of  the  trial  court  was  appointed  special  master  to  take 
and  state  an  account  between  the  parties  upon  the  evidence  in 
the  case,  which  was  done,  and  to  the  master's  report  both  parties 
excepted ;  the  defendants  taking  exception  to  most  of  the  items 
In  it.    The  commissioners  to  partition  the  lands  made  their  re- 
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port,  and  this  was  excepted  to  by  defendants  on  various  grounds ; 
and  the  receiver  to  collect  the  rents  for  1897  also  made  his  report, 
and  this  was  not  the  subject  of  exceptions  on  the  part  of  either 
and  was  treated  as  correct.  The  chancellor  held,  in  construing 
the  will,  that  plaintiff  was  not  entitled,  by  its  terms,  to  the  use 
of  the  lands  during  -  the  minority  of  the  defendants,  but  only 
to  their  management  and  control,  and  therefore  chargeable  with 
rents  and  profits.  He  also  held  that  the  account  or  statement 
made  on  the  20th  of  November,  1889,  should  be  treated  as  a 
stated  account,  and  he  therefore  sustained  the  exceptions  to  the 
master's  report  as  to  all  matters  arising  before  th^it  date,  except 
such  as  were  admitted  to  be  true  and  correct,  and  should  have 
been  included  therein,  and  that  said  stated  account  showed  the 
state  of  account  between  the  parties  up  to  that  date,  by  which 
all  parties  are  bound,  and  accordingly  found  and  decreed  that 
plaintiff  was  indebted  to  defendant  Georgia  L.  Fields  in  the 
sum  of  $454.54,  and  to  defendant  Julia  Pelham  in  the  sum  of 
$2,835.37;  and  judgment  was  rendered  therefor  and  execution 
awarded  as  at  law,  and  said  judgments  were  declared  to  be  liens 
on  the  plaintiffs  share  and  interest  in  said  property.  The  chan- 
telloT  also  overruled  the  objections  to  the  report  of  the  com- 
missioners to  partition  the  lands  and  confirmed  the  same. 

There  is  apparently  no  discrepancy  between  the  finding  of  fact 
by  the  master  and  the  chancellor.  The  chancellor  held  that  one 
or  more  items  arising  before  the  stated  account  and  not  included 
therein  were  improperly  considered  by  the  master  as  reopening 
the  stated  accour^t.  He  also  held  that  no  interest  pro  and  con 
should  be  iaken  into  account  in  such  a  settlement  as  this, 
whereas  the  master  had  included  interest  pro  and  con  in  his 
statement  of  the  account  between  the  parties.  'JThere  was  evi- 
dence to  sustain  the  chancellor  in  his  finding,  as  there  was  also 
to  sustain  the  master's  report.  In  fact,  the  difference  between 
the  two  was  not  one  of  fact,  but  one  of  law ;  that  is,  as  to  what 
was  and  was  not  allowable  as  credits  to  plaintiff.  The  chancellor 
was  correct  in  his  construction  of  the  will,  for  by  its  terms  the 
word  "  use  "  nor  any  equivalent  is  employed  therein,  and  the 
plaintiff  was  chargeable  with  the  rents  and  profits.  Whether 
or  not  the  statement  furnished  Georgia  L.  Fields  in  1889  should 
be  treated  as  stated  account  binding  all  the  parties  presents. 
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Another  question  of  law.  **  Where  parties  have  had  mutual 
dealings,  and  one  renders  to  the  other  a  statement  purporting 
to  set  forth  all  the  items  of  indebtedness  on  the  one  side  and  of 
credit  on  the  other,  the  account  so  rendered,  if  not  objected  to 
in  a  reasonable  time,  becomes  an  account  stated  and  cannot  after- 
ward be  impeached,  except  for  fraud  or  mistake.'*  {Lawrence 
V.  Ellsworth,  41  Ark.  502.)  This  definitiion  of  a  stated  account 
is  taken  from  Oil  Co.  v.  Van  Etten  ( 107  U.  S.  325,  i  Sup.  Ct.  Rep. 
178,  27  L.  ed.  319).  The  same  doctrine  is  held  in  IVeed  v.  Dyer 
(S3  Ark.  155,  13  S.  W.  592),  and  in  fact  is  universally  so  held 
so  far  as  our  researches  go.  Under  that  rule  the  account  ren- 
dered by  the  plaintiff  to  defendant  Georgia  L.  Fields  has  all 
the  essential  elements  of  an  account  stated,  and  unless  there  is 
something  else  to  affect  its  character  as  such,  it  must  be  so 
treated.  It  is  not  precisely  stated  anywhere  in  the  record,  but 
we  infer  that  the  defendant  Georgia  L.  Fields  at  the  time  of  the 
rendition  of  this  stated  account  to  her  was  of  age,  and  her  fail- 
ure to  make  objection  to  it  estops  her  from  objecting  to  it  now, 
except  ,on  the  ground  of  fraud  or  mistake ;  and  by  the  same  rule 
the  plaintiff  is  also  bound  by  it ;  and  we  may  well  conclude  that 
the  charge  for  proceeds  of  land  sale,  not  found  in  the  stated 
account,  but  which  plaintiff  concedes  to  be  a  proper  charge 
against  him,  was  left  out  by  inadvertence  or  mistake.  But  the 
stated  account  was  not  rendered  to  the  defendant  Julia  Pelham, 
for  at  the  time  she  was  a  minor  and  could  not  be  bound  by  any 
implied  assent  to  the  correctness  of  it.  But  she  was  of  age 
when  this  suit  was  instituted,  and  when  she  answered  jointly 
with  her  codefendant.  If,  in  said  answer,  she,  in  effect, 
relied  upon  the  statement  as  an  account  stated,  and  conceded 
it  to  be  a  settlement  of  all  matters  between  the  parties 
up  to  that  time  —  in  other  words,  if,  after  becoming  of  age. 
she  ratified  the  same  as  a  settlement  of  all  matters,  subject 
to  correction  for  fraud  or  mistake  only  —  then  it  is  but  fair 
to  conclude  she  is  also  bound  by  said  stated  account  in  so  far 
as  the  same  affects  her.  Prior  to  the  20th  of  November,  1889, 
her  individual  account  was  little  or  nothing,  and  she  is  only 
interested  in  matters  arising  upon  the  care,  improvement,  and 
renting  of  the  farm  and  the  sale  of  lands  and  timber  up  to  that 
time.     In  our  view  of  the  subject,  it  matters  little  whether  or  not 
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the  items  accruing  prior  to  the  making  of  the  stated  account 
but  which  were  not  inckided  in  it,  should  not  be  left  out  under 
the  rule  stated,  for  the  only  remaining  ones  left  in  this  situation 
were  the  items  for  clearing,  fencing,  and  putting  the  450  acres 
of  the  land  in  a  good  state  of  cultivation,  at  the  rate  of  $30  per 
acre;  and  this  is  not  and  could  not  be  a  proper  charge  against 
the  defendant  for  another  and  distinct  reason  —  that  is,  because 
it  is  a  charge  for  the  personal  services  of  one  sustaining  a  fidu- 
ciary relation  not  provided  for  by  law  against  minors  who  are 
incapable  of  making  contracts  to  that  effect.  In  his  relation  as 
tenant  in  common  one  has  a  right  to  make  improvements  on 
the  land  without  the  consent  of  his  cotenants,  and  although  he 
has  no  lien,  in  such  case,  upon  the  land  for  the  value  of  the 
improvements,  yet  he  will  be  indemnified  for  them,  whether  made 
by  himself  or  those  holding  under  him,  in  a  proceeding  in  equity 
to  partition  the  lands  between  himself  and  cotenants  in  common, 
either  by  having  the  part  upon  which  are  the  improvements  al- 
lotted to  him  or  by  compensation  if  thrown  into  the  common 
mass.  The  reason  of  the  rule  is  that  the  common  estate  is  per- 
manently benefited  and  enhanced  in  value,  and  all  should  con- 
tribute to  it.  (Drennan  v.  Walker,  21  Ark.  539.)  That  is  the 
rule  where  the  tenants  in  common  are  sui  juris,  and  it  is  doubt- 
less more  liberal  toward  the  claimant  for  improvements,  since  the 
others  interested  in  such  case  are  the  better  able  to  guard  against 
abuses  in  this  direction  than  minors  are.  In  Clements  v.  Cotes 
(49  Ark.  242,  4  S.  W.  776)y  this  court  said :  "  The  law  forbids 
a  trustee  and  all  other  persons  occupying  a  fiduciary  or  quasi 
fiduciary  position,  from  taking  any  personal  advantage  touch- 
ing the  thing  or  subject  as  to  which  such  fiduciary  position 
exists ;  or,  as  expressed  by  another :  '  Wherever  one  person  is 
placed  in  such  relation  to  another  by  the  act  or  consent  of  that 
other,  or  the  act  of  a  third  person,  or  of  the  two,  that  he  becomes 
interested  for  him  or  with  him  in  any  subject  of  property  or 
business,  he  is  prohibited  from  acquiring  rights  in  the  subject 
antagonistic  to  the  person  with  whose  interest  he  has  become 
associated.'  *  *  *  This  rule  applies  to  tenants  in  common 
by  descent  with  the  same  force  and  reason  as  it  does  to  persons 
standing  in  a  direct  fiduciary  relation  to  others."  There  is  no 
perceptible  difference  in  this  regard  between  the  case  of  tenants 
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in  common  by  descent  and  that  of  tenants  in  common  by  devise. 
Moreover,  the  plaintiff  in  this  case  occupied  not  only  a  fiduciary 
position  as  tenant  in  common  but  by  direct  appointment  of  the 
testatrix,  the  common  source  of  title.  In  Trimble  v.  James  (40 
Ark.  393),  this  court  said :  "  It  is  an  inflexible  rule  that  all 
profits  made  by  a  trustee  must  inure  to  the  benefit  of  the  cestui 
que  trust;  and,  if  an  administrator  or  his  attorney  buy  up  claims 
against  the  estate  at  a  discount,  the  profit  inures  to  the  heir, 
although  the  purchase  be  made  by  borrowing  money  at  usurious 
rates  of  interest  and  the  sale  of  his  own  pmperty,  and  the  estate 
be  thereby  saved  from  insolvency."  Such  is  the  strictness  of 
the  rule.  In  the  case  at  bar  the  plaintiff  was  allowed  for  his 
outlay  of  money  in  making  improvements,  but  he  was  not  al- 
lowed for  his  personal  services,  which  he  insists  should  be  paid 
him.  This  charge  for  services  consists  in  an  item  as  follows: 
Thirty  dollars  per  acre  for  clearing  and  putting  in  a  good  state 
of  cultivation  the  450  acres  included  in  said  farm,  that  is  to  say, 
a  mere  estimated  amount.  He  could  not  thus  speculate  upon 
the  estate  or  take  an  advantage  of  the  kind  to  himself  in  relation 
thereto.  (Imboden  v.  Hunter,  23  Ark.  622.)  The  law  would 
not  permit  him  to  go  further  than  to  seek  reimbursement  for 
money  actually  paid  out  on  the  improvements,  in  the  absence 
of  a  contract  authorizing  him  to  make  them.  This  item  for 
personal  services  the  chancellor  disallowed,  for  the  reason  ap- 
parently that  they  were  not  included  in  the  stated  account. 
They  were  not  allowable  for  the  other  reason  just  stated.  The 
item  of  $3,240  for  land  and  timber  sold  we  infer  was  left  out  of 
the  stated  account  by  oversight.  At  all  events,  it  was  finally 
admitted  by  the  plaintiff  to  be  a  correct  charge  against  him. 

The  master  charged  interest  pro  and  con  on  all  items  of  credit 
and  debit,  which  the  chancellor  declined  to  do,  holding  that  the 
circumstances  showed  this  to  be  a  case  in  which  interest  would 
not  be  allowed  for  nor  against  either  party. 

These  constitute  the  substantial  differences  between  the  find- 
ings of  the  master  and  those  of  the  chancellor.  We  have  seen 
that  the  chancellor  was  correct  as  to  items  for  personal  services  • 
and  as  to  the  interest,  the  error,  if  it  was  an  error,  is  not  insisted 
on  by  the  defendants,  and  is  to  the  benefit,  if  anything,  of  the 
plaintiff.    Therefore,  as  to  the  balance  struck  and  the  decree  therc-« 
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for,  the  same  is  affirmed  as  is  the  decree  as  to  the  report  of  the 
receiver  and  the  commissioners  to  partition  the  lands;  also  as 
to  the  mortgage  of  the  defendants.  But  in  so  far  as  the  decree 
seeks  to  make  the  balance  due  from  plaintiff  to  defendants  liens 
on  the  plaintiff's  interests  in  the  land  the  decree  is  reversed, 
since  there  is  no  lien  on  lands  for  rents  by  operation  of  law  in 
this  State,  and  for  other  reasons  there  is  no  lien  in  favor  of  the 
other  tenants  in  common  upon  the  interest  of  the  cotenant  for 
any  sum  he  may  owe  them.  (Hamby  v.  IVall,  48  Ark.  135,  2 
S.  W.  705 ;  Bertrand  v,  Taylor,  32  Ark.  470 ;  Brittinum  v.  Jones, 
56  id.  624,  20  S.  W.  520;  McKneely  v.  Terry,  61  Ark.  527, 
33  S.  W.  953.)  The  decree  is  affirmed  in  all  things  except  as 
to  the  lien  in  favor  of  the  appellees  on  the  interest  in  the  lands 
of  appellant  to  secure  the  amounts  decreed.  It  is  reversed  as 
to  that  and  the  cause  is  remanded,  with  directions  to  foreclose 
the  mortgage  to  Hale  and  the  others. 


MOREY  vs.    MoREY   Ct  oL 
[Supreme  Court  of  Iowa,  January  25,  1901;   84  N.  W.  1039.] 

Wills  —  Construction  —  Dower  —  Apportionment  — 

Legacies  —  Charge. 

1.  A  life  estate  in  the  tract  of  land  containing  testator's  dwelling-house 

was  devised  to  his  wife,  remainder  to  his  nephews;  and  a  life  estate 
in  another  tract  of  his  land  was  devised  to  her,  but  no  disposition 
was  made  of  the  remainder.  Held,  that  Code,  8  3367,  requiring 
a  dower  in  fee  of  a  surviving  spouse  to  contain  the  dwelling-house, 
if  so  desired,  did  not  entitle  the  widow,  who  had  acquired  the  right 
of  all  the  other  heirs,  to  have  more  than  half  of  the  dower  interest 
taken  from  the  tract  in  which  she  had  the  life  interest. 

2.  Testator's  will  provided  that  all  his  personal  property  should  go  to 

his  wife,  and  she  was  given  a  life  estate  in  all  his  realty;  but  a 
remainder  in  a  portion  thereof  was  devised  to  his  nephews,  and  he 
died  intestate  as  to  the  remainder  in  the  other  portion.  Held,  that  a 
specific  cash  legacy  created  by  the  will  became  a  charge  on  the 
remainder  descending  to  the  heirs,  instead  of  on  the  specific  devise 
to  the  nephews. 

Appe^\l  from  District  Court,  Mitchell  county;  C.  H.  Kelly, 
Judge. 
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One  Hiram  A.  Morey  died  in  1884,  having  executed  a  will,  the 
significant  portions  of  which  are  as  follows:  **  (i)  I  will  and 
bequeath  to  my  wife,  Juliette  Morey,  all  of  my  personal  property, 
and  the  use  of  the  north  ninety  acres  of  the  southeast  quarter  of 
section  thirty-four,  and  the  south  half  of  the  northwest  quarter 
of  section  thirty-five,  all  in  township  ninety-nine  (99)  north,  of 
range  fifteen  west  of  the  5th  principal  meridian,  so  long  as  she 
may  live;  and  at  her  death,  I  will  and  bequeath  (2)  to  my  niece 
Almira  Morey  three  hundred  dollars.  (3)  I  will  and  bequeath 
to  my  niece  Estella  Morey  three  hundred  dollars.  (4)  I  will 
and  bequeath  to  my  two  nephews,  Gideon  and  Gilbert  Morey,  the 
balance  that  may  be  left  of  the  ninety  acres  above  described ;  also 
the  balance  of  any  personal  property  that  ma^  be  left  in  the  hands 
of  my  wife  at  the  time  of  her  death."  This  will  was  probated 
in  1884, 2ind  in  pursuance  of  its  provisions  the  executor  paid  over 
to  plaintiff,  who  is  the  surviving  widow,  all  the  personal  assets 
of  the  estate,  taking  a  receipt  therefor.  Plaintiff  has  also  been 
in  occupancy  of  the  land  described  in  the  will  from  the  death  of 
testator  until  the  present  time  under  her  right  as  life  tenant. 
Testator  left  no  issue,  and  his  sole  surviving  heir  was  his  father, 
who  in  1893  conveyed  to  this  plaintiff  his  interest  as  heir  in  the 
eighty-acre  tract  in  which  she  has  a  life  estate.  In  this  action  it 
is  sought  to  obtain  a  construction  of  the  will  as  to  the  devisees 
and  legatees  therein  named  other  than  plaintiff,  who  are  made 
defendants,  and  to  have  plaintiff's  dower  set  out  in  fee  in  the 
ninety-acre  tract,  the  "  balance  "  of  which  after  plaintiff's  life 
estate  is  by  will  given  to  Gideon  Morey  and  Gilbert  Morey.  The 
court  ordered  one-third  in  value  of  the  ninety-acre  tract  to  be  set 
off  to  the  widow  in  fee,  appointing  referees  for  that  purpose,  and 
made  the  legacies  to  Almira  Ripley  and  Estella  Haigh  (named  in 
the  will  as  Almira  Morey  and  Estella  Morey)  charges  upon  the 
eighty-acre  tract,  the  fee  title  to  which  is  now  in  plaintiff.  Plain- 
tiff appeals,  questioning  the  correctness  of  the  decision  in  eadi 
of  these  respects. 

Affirmed. 

Sweney  &  Lovejoy,  for  appellant. 
W.  L.  Eaton,  for  appellees. 
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McClain,  J. —  I.  It  is  conceded  that  the  plaintiff  is  entitled  to 
dower  in  addition  to  the  life  estate,  and  the  only  controversy  in 
that  respect  is  as  to  the  method  in  which  dower  is  to  be  set  off. 
Plaintiff  contends  that  she  is  entitled  to  have  her  dower  interest 
in  the  entire  170  acres  set  apart  to  her  in  one  tract,  so  as  to  include 
the  "  dwelling-house  given  by  law  to  the  homestead "  (Code» 
§  3367) >  which  dwelling-house  is  on  the  ninety-acre  tract,  and  that 
therefore  the  court  should  have  ordered  so  much  of  the  ninety 
acres  to  be  set  apart  to  her  as  would  equal  one-third  in  value  of 
the  entire  170  acres,  and  that  the  devisees  of  the  remainder  in  the 
ninety-acre  tract  would  have  no  cause  to  complain  thereof.  It 
seems  to  us  however  that  the  decree  of  the  court  is  correct  in  this 
respect.  The  devisees  of  the  ninety-acre  tract  and  the  heirs  (the 
father  and  the  plaintiff  to  the  extent  to  which  her  one-half  inter- 
est in  the  absence  of  issue  exceeded  her  one-third  dower  interest) 
all  took  subject  to  the  widow's  dower  right.  In  a  sense,  this 
dower  right  was  an  incumbrance  upon  all  the  real  estate;  and 
while  the  widow  no  doubt  had  the  right  to  take  her  dower  in  one 
lump,  the  devisees  from  whom  it  was  taken  are  not  bound  to  sus- 
tain the  entire  burden  of  the  extinguishment  of  such  incumbrance. 
If  the  incumbrance  had  been  a  mortgage  instead  of  a  dower  right, 
there  would  be  no  question  whatever.  It  is  well  settled  that 
those  who  take  similar  interests  in  real  estate  on  the  death  of  the 
owner  can  compel  claims  on  the  property  to  be  satisfied  pari 
passu,  and  if  one  of  them  is  compelled  to  satisfy  such  a  claim  he 
has  a  right  of  contribution  from  the  other.  Now  certainly  the 
heirs  inheriting  the  remainder  in  the  eighty-acre  tract  had  no 
higher  right  than  the  devisees  taking  the  remainder  in  the  ninety- 
acre  tract.  The  devisees  do  not  contend  that  the  entire  dower 
interest  should  be  taken  out  of  the  eighty-acre  tract,  and  certainly, 
on  the  other  hand,  the  heirs  (whose  rights  are  now  consolidated 
in  plaintiff)  could  not  insist  that  the  entire  incumbrance  should 
be  satisfied  oui  of  the  ninety-acre  tract.  If  any  authority  is  neces- 
sary for  this  proposition,  it  may  be  found  in  Livingston  v.  Liv- 
ingston  (3  Johns.  Ch.  148)  ;  Griswold  v.  Bigelotv  (6  Conn.  258) ; 
Davis  v.  Vansands  (45  id.  600)  ;  Cook  v.  Cook  (92  Ind.  399)  ; 
Shillito  v.  Shillito  (160  Pa.  St.  167,  28  Atl.  637)  ;  Gallagher  v. 
Redmond  (64  Tex.  622)  ;  Chase  v.  Lockerman  (11  Gill  &  J.  185), 
and  Taylor  v.  Taylor  (8  B.  Mon.  419).     And  this  doctrine  has 
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been  specifically  applied  in  a  case  like  the  one  at  bar,  where 
the  dower  interest  of  the  widow  in  two  tracts  of  land  willed  to 
different  devisees  was  set  off  to  her  entirely  out  of  one  of  the 
tracts.  (Eliason  v.  Eliason,  3  Del.  Ch.  260.)  Such  a  doctrine 
is  recognized  also  in  Tomlinson  v.  Bury  (145  Mass.  346,  14  N.  E. 
137)-  Now,  if  the  heirs  owning  the  remainder  in  the  eighty- 
acre  tract  would  be  liable  to  contribution  to  the  devisees  of  the 
remainder  in  the  ninety-acre  tract,  to  the  extent  to  which  a  charge 
of  dower  resting  upon  the  eighty-acre  tract  should  be  satisfied 
by  the  setting  apart  of  property  out  of  the  ninety-acre  tract,  then 
plainly  this  plaintiff,  who  is  now  the  owner  of  the  eighty-acre 
tract,  cannot  ask  that  any  more  be  set  apart  to  her  out  of  the 
ninety-acre  tract  than  is  necessary  to  satisfy  her  dower  claim 
with  reference  to  that  tract ;  for  it  would  be  absurd  to  set  apart 
her  dower  interest  in  the  170  acres  out  of  the  ninety-acre  tract, 
and  then  compel  the  devisees  to  seek  contribution  against  her  to 
the  extent  to  which  dower  might  have  been  set  out  to  her  in  the 
eighty-acre  tract,  for  she  now  has  the  entire  eighty-acre  tract  in 
fee  simple.  This  consideration  satisfies  us  that  the  decree  of  the 
lower  court  in  this  respect  was  just. 

2.  Appellant  contends  that  the  court  erred  in  decreeing  that 
the  bequests  of  $300  each  to  Almira  and  Estella  ^lorey  shall  be 
charges  upon  the  eighty  acres  in  plaintiff's  hands.  In  the  absence 
of  any  provisions  of  the  will,  a  legacy  is  payable  out  of  the  per- 
sonal estate  only.  (Reynolds  v.  Reynolds'  Exrs.,  16  N.  Y.  257.) 
And  while  it  is  true  that  such  provision  may  be  implied,  yet  the 
implication  must  arise  out  of  the  language  in  the  will,  and  not  by 
reason  of  the  mere  circumstances  of  the  parties,  such  as  that 
there  is  no  personal  estate  from  which  tlie  legacies  can  be  paid. 
(Wright  V.  Page,  10  Wheat.  204,  229;  Le^vis  v.  Darling,  16  How. 
[U.  S.]  1,  10,  14  L.  ed.  819;  Montgomery  v,  McElroy,  3  Watts 
&  S.  370;  Okeson's  Appeal,  59  Pa.  St.  99;  Penny's  Appeal,  109 
id.  323;  Hoyt  V.  Hoyt,  85  N.  Y.  142.)  In  Wentzvorth  v.  Read 
(166  111.  139,  46  N.  E.  777),  the  court  uses  this  language:  "  It 
is  not  claimed  that  the  will  upon  its  face  either  expressly  or 
impliedly  provides  for  such  lien  or  charge,  btit  it  is  insisted 
that  the  will  should  be  read  in  the  light  of  extrinsic  facts  and 
circumstances  which  existed  when  it  was  made  and  when  it 
took  effect,  and  which  were  well  known  to  the  testator,  and  that 
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when  so  read  and  construed  the  implication  arises  that  the  testator 
intended  to  charge  these  legacies  upon  his  real  estate.  It  is  how- 
ever well  settled  that  the  intention  of  the  testator  must  be  de- 
termined by  the  will  itself,  and  not  from  evidence  aliunde.  There 
is  no  latent  ambiguity  in  the  will,  requiring  parol  evidence  to 
explain  it ;  and  where  the  intention  to  make  the  legacies  a  charge 
upon  the  real  estate  is  not  expressed  in  the  will,  or  cannot  be 
implied  from  the  language  used,  we  know  of  no  rule  of  law  which 
would  authorize  us  to  go  outside  of  the  will  to  look  for  proof  of 
such  intention."  It  may  be  difficult  sometimes  to  determine 
whether  a  charge  upon  the  land  is  implied  from  the  language 
used.  The  provisions  of  this  will  which  we  think  controUiag  in 
this  respect  are  that  testator  disposes  of  all  his  personal  property 
to  his  wife,  leaving  therefore  no  personalty  out  of  which  legacy 
can  be  paid,  and  also  mentions  a  tract  of  land  (the  eighty-acre 
tract)  in  which  he  gives  to  his  widow  a  life  interest,  without  dis- 
posing of  the  remainder.  It  appears  therefore  from  the  will  itself, 
not  only  that  the  legacies  could  not  be  paid  out  of  the  personalty, 
but  also  that  he  had  no  intention  to  otherwise  dispose  of  the  re- 
maining interest  in  this  tract ;  and  we  think  it  must  be  inferred, 
in  order  to  give  effect  to  these  legacies,  that  he  intended  their 
pa)mient  from  this  portion  of  the  real  estate.  In  Clery's  Appeal 
(35  Pa.  St.  54),  the  will  which  was  to  be  construed  contained  a 
bequest  to  testator's  wife  of  all  his  personalty,  and  a  devise  to 
her  of  a  life  estate  in  all  his  realty ;  also  a  devise  of  the  remainder 
in  one  specified  parcel  of  realty  to  certain  devisees;  and  it  was 
held  that  other  legacies  were  thereby  impliedly  charged  upon  the 
remainder  in  the  realty  not  otherwise  fully  disposed  of.  That 
case  is  very  similar  to  the  one  we  have  before  us,  and  we  think 
it  clearly  supports  the  conclusion  we  reach,  that  the  language  of 
the  will  itself  by  implication  makes  the  legacies  in  question 
chargeable  upon  the  remainder  in  the  eighty-acre  tract.  This 
resuk  gfives  effect  to  all  the  provisions  of  the  will,  an^  no  other 
construction  can  be  put  upon  it  which  does  not  defeat  some  of  its 
provisions. 
AflSrmed. 

Vol.  VI  — 24 
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In  re  Graham's  Estate. 

[Supreme  Court  of  Pennsylvania,  January  7,  1901;  198  Pa.  St  216,  a7 

Atl.  1 108.] 

Trusts  —  Right  to  Increase  —  Legatees  for  Life  and  in 

Remainder. 

Where  property  is  given  in  trust,  the  income  to  be  paid  certain  persons 
for  life,  thereafter  the  trust  estate  to  be  distributed  among  others, 
and  the  trustee  makes  an  investment  in  bonds,  which  he  sells  at  a 
premium,  and  shares  of  stock  of  a  corporation  are  included  in  the 
trust  estate  appraised  at  $42  per  share,  and  the  franchises  and  prop- 
erty of  the  corporation  are  condemned,  and  an  amount  is  paid  as 
damages  so  that  the  trustee  receives  $98  per  share,  such  profits  and 
increase  belong  to  the  corpus,  and  not  the  income,  of  the  estate. 

Appeal  from  Orphans'  Court,  Allegheny  county. 

In  the  matter  of  the  estate  of  John  Graham,  deceased.  From 
a  decree  of  the  Orphans'  Court  dismissing  exceptions  of  legatees 
for  life  to  the  account  of  William  Roseberg,  trustee  under  the 
will  of  deceased,  said  legatees  appeal. 

Affirmed. 

The  opinion  of  the  Orphans'  Court  is  as  follows : 

"  Statement. 

"  John  Graham  died  testate  in  1869,  having  made  the  follow^ 
ing  disposition  of  his  residuary  estate :  \S)  As  to  all  the  rest  and 
residue  of  my  estate,  real,  personal,  and  mixed,  not  hereinbefore 
specially  devised  or  bequeathed,  I  give,  devise,  and  bequeath 
the  same  to  my  said  executors  and  trustees,  to  be  held  by  them 
and  their  successors  for  and  upon  the  following  purposes,  uses, 
and  trusts,  viz.:  That  they  will  receive  and  collect  the  rents, 
profits,  and  dividends  and  income  of  my  said  residuary  estate, 
with  power  and  authority  to  sell  the  same,  or  any  part  thereof, 
if  they,  or  a  majority  of  them,  deem  it  best  so  to  do,  conveying 
such  portion  thereof  as  may  be  realty  in   fee  simple,   and  to 
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execute  and  deliver  all  and  any  deeds  or  other  instruments  of 
writing  that  may  be  necessary  for  that  purpose,  and  to  reinvest 
the  proceeds  of  any  such  sale  or  sales,  to  be  held  by  them  upon 
the  same  uses  and  trusts,  in  such  property  or  securities  as  they 
may  deem  safe  and  for  the  advantage  of  my  estate ;  and  I  direct 
that  my  said  executors  and  trustees  shall  not  be  held  respon- 
sible for  any  losses  that  may  arise  to  my  estate  out  of  investments 
made  by  them  in  good  faith ;  and  I  further  direct  that  my  said 
executors  and  trustees  and  their  successors  shall  use  and  apply 
the  income  yielded  by  my  said  residuary  estate  as  follows,  viz. : 
They  shall  semi-annually  divide  said  yearly  income  into  three 
equal  parts  or  shares,  one  of  which  shall  be  paid  by  them  into 
the  hands  of  each  of  my  said  sons,  Stafford,  Alexander  R.,  and 
John,  to  be  used  for  the  support,  maintenance,  and  education 
of  themselves,  their  wives  and  children,  and  for  no  other  pur- 
pose; and  in  case  of  the  death  of  any  of  my  said  sons  during 
the  continuance  and  existence  of  this  trust  in  regard  to  said 
residuary  estate  the  share  payable  to  him  semi-annually  for  the 
purposes  aforesaid  shall  be  paid  one-third  thereof  to  his  widow 
and  two-thirds  thereof  to  his  children ;  but,  if  he  shall  have  left 
no  widow,  then  the  whole  shall  be  paid  to  his  children,  and 
issue  of  deceased  children,  if  such  there  be ;  but,  if  he  have  left 
no  children  or  issue  of  children,  then  it  shall  be  paid  to  the 
children  of  my  other  sons  then  living,  and  the  issue  of  such  as 
may  be  deceased,  in  equal  shares,  in  the  manner  hereinbefore 
provided,  the  issue  of  deceased  children  in  all  cases  taking  to- 
gether the  same  share  as  the  deceased  child  would  have  taken 
if  alive.  (9)  L  further  direct  that  this  residuary  trust  shall  cease 
and  terminate  when  all  my  said  sons  and  their  present  wives, 
Martha,  Annie,  and  Cecilia,  shall  have  died,  and  I  direct  that 
my  then  acting  trustees  shall  then,  viz.,  after  the  death  of  all  of 
my  said  sons  and  their  said  wives,  divide  and  distribute  the  said 
residuary  trust  estate  among  the  children  of  my  said  sons  then 
living,  and  the  issue  of  such  of  them  as  may  be  then  deceased, 
equally,  in  the  manner  hereinbefore  directed  —  that  is  to  say, 
the  issue  of  a  deceased  child  taking  the  same  share  as  the  parent 
would  have  taken  if  alive  at  that  time  —  and  to  execute  all  such 
deeds  of  conveyance  or  other  instruments  of  writing  as  may 
be  necessary  for  the  purpose  of  making  said  division  and  dis- 
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tribution/  William  Roseberg,  the  accountant  and  surviving 
trustee,  on  March  27,  1896,  sold  part  of  the  residuary  real  estate 
for  $55,000,  taking  a  bond  and  mortgage  to  secure  the  payment 
of  the  purchase  money  and  interest.  On  the  24th  of  July,  1897, 
he  accepted  in  payment  of  the  principal  debt  of  said  mortgage 
fifty-five  bonds  of  the  Fox  Pressed  Steel  Company,  dated  the 
3d  of  April,  1897,  payable  the  ist  day  of  May,  1917,  with 
lawful  interest,  payable  semi-annually,  free  of  all  taxes,  and  at 
the  same  time  he  purchased  at  par  with  a  part  of  the  proceeds 
of  the  sale  of  certain  other  residuary  real  estate  twenty  bonds  of 
said  company;  all  of  them  being  secured  by  mortgage.  These 
bonds  were  a  part  of  an  issue  of  150  bonds  of  $1,000  each,  with 
a  condition  that  the  company  should,  commencing  with  the  year 
1898,  redeem  eight  of  them  annually,  those  redeemed  to  be 
determined  by  lot.  On  the  24th  of  December,  1897,  he  sold  or 
surrendered  the  said  bonds  at  a  premium  of  $17,750,  and  rein- 
vested the  proceeds  of  said  sale,  to  wit,  $92,750,  in  other  se- 
curities which  yield  interest  at  the  rate  of  5  per  cent,  per  annum. 
There  were  898  shares  of  stock  of  the  Monongahela  Navigation 
Company  included  in  the  trust  estate,  appraised  at  $42  per  share. 
By  virtue  of  an  act  of  Congress  of  June  3,  1896,  proceedings 
were  instituted  in  the  United  States  courts  for  the  condemna- 
tion oiF  the  franchises  and  property  of  the  company,  and  on  July 
2,  1897,  the  report  of  the  viewers  was  confirmed,  and  judgment 
entered  thereon  for  $4,056,973,  which  amount  wastpaid  to  the 
company.  The  trustee  has  received  $98  per  share  on  898  shares 
held  by  him,  being  $50,288  in  excess  of  the  appraised  value. 
No  part  of  this  amount  represents  surplus  earnings  or  income. 
In  his  account  he  claims  credit  for  this  excess  and  the  premium 
received  on  the  Fox  Pressed  Steel  Company  bonds  as  part  of 
the  corpus,  to  which  exceptions  are  filed  by  the  legatees  for  life, 
it  being  claimed  that  both  should  be  distributed  to  them  as 
income. 

"  Opinion. 

"Although  a  trustee  may  be  ever  so  prudent,  there  is  more 
or  less  risk  attending  his  investments.  A  trust  fund  cannot  be 
absolutely  protected,  and  there  is  no  assurance  that  the  original 
amount  invested  in  the  bonds  of  the  Fox  Pressed  Steel  Com- 
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pany  will  be  in  the  hands  of  this  trustee  at  the  expiration  of  the 
trust  for  distribution  to  the  legatees  in  remainder.  A  trust  fund 
is  its  own  insurer  against  all  risks  except  the  negligence  of  the 
trustee,  and  especially  so  here,  as  the  trustees  are  not  to  be  held 
responsible  for  any.  losses  that  might  arise  out  of  investments 
made  by  them  in  good  faith,  and  have  great  discretion  in  mak- 
ing investments.  The  hazard  of  the  risk  is  borne  by  both  the 
legatee  for  life  and  in  remainder,  for,  if  there  be  a  diminution 
of  the  corpus  by  reason  of  unfortunate  investments,  the  income, 
as  well  as  the  corpus,  is  thereby  depleted,  and  the  loss  falls  on 
both,  the  former  receiving  less  income  and  the  latter  less  corpus. 
If,  then,  in  case  of  a  loss  by  reason  of  an  unfortunate  investment, 
it  falls  on  both  the  legatees  for  life  and  in  remainder,  it  seems 
but  equitable  that,  if  there  be  a  profit  arising  from  the  sale  of  a 
trust  security,  they  should  both  participate  in  it  in  the  same 
manner  they  would  bear  a  loss;  the  former  receiving  more  in- 
come from  the  increased  corpus  and  the  latter  more  corpus.  If 
the  profit  in  such  a  case  be  given  as  income  to  the  legatee  for 
life,  a  case  might  arise  which  would  be  disastrous  to  the  legatee 
in  remainder,  whilst  the  former  would  be  greatly  benefited.  To 
illustrate :  Suppose  that  this  estate  consisted  of  $10,000  invested 
in  these  bonds ;.  that  they  were  sold  for  $20,000,  and  the  pre- 
mium of  $10,000  distributed  as  income.  The  next  investment 
might  prove  unfortunate,  the  whole  of  the  original  corpus  be 
lost,  and  the  legatee  in  remainder  receive  nothing,  whilst  the 
legatee  for  life  would  have  received  absolutely  the  amount  of 
the  original  investment.  As  k  loss  on  a  trust  investment  is  de- 
ducted from  the  corpus,  on  the  other  hand,  if  there  be  a  profit, 
surely  it  should  be  held  to  be  an  accretion  to  the  corpus,  and  part 
of  it.  In  Hill  Trustees,  175,  it  is  said  '  that  any  extraordinary 
boAus  or  addition  to  the  usual  annual  income  of  stock  or  other 
property  which  is  held  in  trust  for  one  for  life  with  remainder 
over  must  be  treated  as  capital,  and  added  to  the  principal  fund.' 
'  A  rise  in  the  value  of  trust  investments,  like  a  rise  in  the  value 
of  lands  held  in  trust,  has  always  been  regarded  as  an  accretion 
of  the  principal,  and  therefore  belonging  to  the  remainderman.' 
(In  re  Hubley's  Estate,  16  Phila.  327.)  This  case  was  affirmed 
by  the  Supreme  Court  at  No.  355,  January  Term,  1884,  and  is 
on  all  fours  with  the  one  at  bar.    There,  land  had  been  sold  to 
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the  city  of  Philadelphia.  The  proceeds  had  been  invested  in 
municipal  bonds  of  the  ?ity,  and  they  had  been  sold  at  a  pre- 
mium. It  was  held  that  it  belonged  to  the  remainderman,  and 
not  to  the  life  tenant;  Judge  Ashman  saying:  *  One  proof  that 
the  premium  is  an  adjunct  of  the  capital  is  that  it  will  be  required 
in  addition  to  the  par  value  of  the  loans  for  the  purchase  of  other 
securities  yielding  as  high  and  as  certain  a  rate  of  interest.-  An- 
other is  that  the  fund  takes  the  place  of  the  original  real  estate, 
as  to  which,  if  the  life  tenants  take  more  than  the  annual  product, 
they  would  commit  waste,  and  from  whose  enhancement  in 
value  they  would  derive  no  profit  beyond  a  possible  increase  in 
rental.'  In  re  Hubley's  Estate  was  also  referred  to,  distinguished, 
and  approved  in  In  re  Thomsons  Estate  (153  Pa.  St.  332,  26 
Atl.  652,  653),  where  it  was  said  that  *  it  was  the  case  of  an  in- 
crease in  the  value  of  a  trust  investment,  not  of  the  income  from 
it.'  In  Van  Vleck  v.  Lounsbery  (34  Hun,  569),  where  executors 
purchased  mortgaged  premises  on  the  foreclosure  of  their  mort- 
g^age,  and  aftei\srard  sold  the  property  at  a  profit  of  $1,300,  it  was 
beid  that  the  profit  belonged  to  the  principal  of  the  estate.  Where 
the  value  of  real  or  personal  estate  held  as  an  investment  increases 
from  natural  causes,  such  increase  is  principal,  and  goes  to  the 
r-emainderman.  (In  re  Lawrence's  Estate  [Sur.],  7  N.  Y.  Supp. 
332;  In  re  Townsend,  3  Redf.  Sur.  220;  In  re  Vedder  [Sur.],  15 
N.  Y.  Supp.  798.)  The  general  rule  upon  the  subject  of  increase 
in  value  of  corpus  held  by  trustees  is  well  stated  by  the  surrogate 
in  In  re  New  York  Life  Ins,  &  Trust  Co.  ([Sur.],  53  N.  Y. 
Supp.  382) :  *  The  loss  or  gain  in  the  value  of  securities  pur- 
chased by  the  trustee  in  the  exercise  of  his  sound  discretion 
should  go  to  the  diminution  or  accretion,  as  the  case  may  be,  of 
the  capital,  and  not  to  the  income,  unless  a  contrary  intention 
must  be  inferred  from  the  trust  instrument.'  In  In  re  Gerry  (103 
N.  Y.  445,  9  N.  E.  235),  it  was  held  by  the  court  that,  where  an 
investment  was  made  by  trustees  in  securities  other  than  those 
named  in  the  will,  and  surplus  over  the  original  amount  of  the 
investment  was  realized  by  the  sale  of  the  securities  after  the 
death  of  the  life  tenant,  the  accretion  was  a  part  of  the  principal, 
and  not  income;  and  the  same  rule  was  applied  in  McLouth  v. 
Hunt  (154  N.  Y.  179,  48  N.  E.  548).  In  Gray  v.  Darlington  (15 
Wall.  63,  21  L.  ed.  45),  it  was  held  that,  where  bonds  of  the 
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United  States  were  sold  by  the  owner,  after  being  held  by  him 
four  years,  at  an  advance  of  $20,000  over  their  cost  to  him,  this 
amount  was  not  taxable  as  gains,  profits,  or  income  of  the  owner 
for  the  year  in  which  the  sale  was  made,  under  the  Revenue  Law. 
Mr.  Justice  Field,  delivering  the  opinion  of  the  court,  said :  *  The 
mere  fact  that  property  has  advanced  in  value  between  the  date 
of  its  acquisition  and  the  sale  does  not  authorize  the  imposition 
of  the  tax  on  the  amount  of  the  advance.  Mere  advance  in  value 
in  no  sense  constitutes  the  garins,  profits,  or  income  specified  in 
the  statute.  It  constitutes  and  can  be  treated  merely  as  increase 
of  capital.'  In  ScholeHeld  v.  Redfern  (32  Law  J.  Qi.  627),  Vice- 
Chancellor  IQndersley  held  that,  where  stocks  were  sold  shortly 
before  the  dividend  day,  by  reason  of  which  a  premium  was  ob- 
tained for  them,  no  apportionment  of  that  premium  will  be  made 
between  the  life  tenant  and  the  remainderman,  but  the  whole  of  it 
belongs  to  the  remainderman.  The  profit  from  the  sale  of  these 
bonds  was  realized  by  reason  of  the  enhancement  in  value  of  the 
trust  investments,  and  is  not  income  from  them;  and  we  think, 
both  upon  reason  and  authority,  that  it  is  part  of  the  corpus,  and 
should  be  so  held  by  the  trustee.  Had  the  real  estate  from  which 
the  fund  invested  in  these  bonds  originated  been  sold  by  the  tes- 
tator in  his  lifetime,  and  the  income  of  the  proceeds  given  to  the 
legatees  for  life,  without  the  intervention  of  a  trustee,  they  would 
have  been  entitled  to  receive  the  corpus  upon  giving  bond  with 
surety  conditioned  for  its  payment  to  the  legatees  in  remainder 
at  the  termination  of  the  life  estate ;  and  if  thev  had  invested  it 
in  these  bonds,  and  sold  them,  the  premium  would  belong  to  them. 
But  in  that  event  they  would  be  insurers  of  the  corpus,  and  they 
or  their  sureties  bound  to  pay  it  to  the  legatees  in  remainder, 
even  if  it  were  all  lost  in  unfortunate  investments.  It  must  be 
conceded  it  is  difficult  to  distinguish  this  case  in  principle  from 
In  re  Park's  Estate  (173  Pa.  St.  190,  33  Atl.  884).  There,  as 
here,  the  testator  gave  the  rent  of  his  real  estate  and  the  income 
and  profits  of  personal  estate  to  trustees,  with  directions  to  pay 
the  net  income  to  a  life  tenant,  and  the  remainder  to  her  children 
at  her  death.  The  trustees  invested  trust  funds  in  two  mortgages, 
which  they  foreclosed,  purchased  the  property,  held  it  for  some 
years,  and  then  resold  it,  realizing,  after  payment  to  the  life  tenant 
of  6  per  cent,  per  annum  on  the  amount  of  the  original  invest- 
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merit,  and  all  costs  and  expenses,  a  net  profit  of  $26,000.  This 
court  held  —  Hawkins,  P.  J.,  dissenting  —  that  this  profit  was 
part  of  the  corpus;  but  the  Supreme  Court  adopted  the  dissenting 
opinion,  reversed  the  decree,  and  awarded  the  $26,000  to  the  ten- 
ant for  life.  It  appears  however  from  the  opinion,  that  there  was 
a  misapprehension  as  to  the  provisions  of  the  will  in  that  case,  as 
it  is  quoted  as  giving  both  the  income  and  profits  to  the  tenant  for 
life;  and,  as  the  income  alone  is  given  here,  it  may  be,  for  this 
reason,  the  case  is  not  in  point.  The  amount  paid  by  the  United 
States  government  in  the  condemnation  proceedings  to  the 
Monongahela  Navigation  G>mpany  was  the  value,  as  found  by 
the  viewers,  of  its  franchises,  locks,  and  dams.  No«surplus  earn- 
ings were  included,  and  Earp's  Appeal  (28  Pa.  St.  368)  and 
kindred  cases  are  not  in  point.  The  question  however  is  ruled 
by  In  re  Eisner's  Estate  (175  Pa.  St.  144,  34  Atl.  577),  where  it 
was  held  that :  *  Where  a  corporation  sells  a  part  of  its  franchises 
and  property,  and  distributes  the  proceeds  of  the  same  as  a  divi- 
dend among  its  stockholders,  such  dividend,  as  between  a  life 
tenant  and  remainderman,  is  capital,  and  not  income ; '  and  that 
'property  of  a  corporation,  after  payment  of  its  liabilities,  be- 
longs to  the  existing  stockholders,  who  therefore  are  entitled  to 
any  and  all  enhancements  of  its  original  value,  and  such  enhance- 
ments belong  not  to  the  tenant  for  life,  but  to  the  remainderman.' 
The  excess  received  by  the  trustee  for  the  stock  of  the  Monon- 
gahela Navigation  Company  above  its  appraised  value  is  there- 
fore part  of  the  corpus,  and  must  be  so  held  by  him,  and  the 
exceptions  to  the  account  must  be  dismissed." 

Francis  S.  Bennett,  for  appellants. 

Shiras  &  Dickey,  for  appellees. 

Per  Cttftaw.— We  affirm  the  decree  in  this  case  on  the  able 
and  satisfactory  opinion  of  the  learned  judge  of  the  Orphans* 
Court.  Decree  affirmed,  costs  of  audit  to  be  paid  out  of  the 
estate. 
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Note.— CAPITAL  OR  INCOME  AS  APPLIED  TO  STOCK 

DIVIDENDS. 

(a)  The  Massachusetts  rule. 

(b)  Weight  of  modern  authority  opposed  to  Massachusetts  rule. 

(c)  As  affected  by  right  to  subscribe  to  new  shares. 

(d)  Dividend  representing  proceeds  of  sale  of  property. 

(e)  Illustrative  cases  affecting  capital  or  income. 

(a)  The  XassachuMtts  rule. —  A  simple  rule  is  to  regard  cash  divi- 
dends, however  large,  as  income,  and  stock  dividends,  however  made,  as 
capital.  (Minot  v.  Paine,  99  Mass.  loi;  Leland  v.  Hayden,  102  id.  550; 
Mills  V.  Britton,  64  Conn.  4,  29  Ati.  231.  And  see  Gibbons  v.  Mahon,  136 
U.  S.  549,  10  Sup.  Ct.  Rep.  1057  [the  briefs  and  opinion  of  the  court  in 
this  case  contain  a  valuable  review  of  the  authorities] ;  Greene  v.  Smith,  17 
R.  I.  28,  19  Atl.  1061.) 

(b)  Weight  of  modem  authority  opposed  to  Xassachusette  rule. — 

Where  it  is  possible  for  the  court  to  ascertain  with  any  certainty 
whether  the  distribution  in  the  stock  dividends  includes  net  earnings, 
and,  if  so,  what  proportion,  and  also  whether  such  earnings  were 
intended  to  be  made  a  part  of  the  capital,  or  merely  to  be  used  tem- 
porarily, with  the  intention  on  the  part  of  the  directors  of  refunding 
them  to  the  shareholders  as  income,  it  is  the  duty  of  the  court  to  make 
such  investigations  and  dispose  of  the  stock  in  an  equitable  way  between 
the  tenants  for  life  and  the  remaindermen.  (Thomas  v.  Gregg,  78  Md. 
546,  28  Atl.  565.  And  to  same  eflFect,  Pritchitt  v,  Nashville  Trust  Co., 
96  Tenn.  472,  36  S.  W.  1064;  McLouth  v.  Hunt,  154  N.  Y.  180,  48  N.  E, 
548;  Bouch  V.  Sproule,  12  App.  Gas.  385,  revg.  29  Ch.  Div.  635;  Re 
Malam  [1694],  3  Ch.  578.  [The  opinions  in  all  these  cases  are  valuable 
in  review  of  the  authorities.]) 

In  Re  Malam  ({1894],  3  Ch.  578,  565),  the  modern  English  rule,  aa 
finally  settle  by  the  House  of  Lords  (Bouch  v.  Sproule,  12  App.  Cas. 
385),  is  stated  to  be  as  follows:  "When  a  testator  directs  or  permits 
the  subject  of  his  disposition  to  remain  as  shares  of  stock  in  a  company 
which  has  the  power  either  of  distributing  its  profits  as  dividends,  or  of 
converting  them  into  capital,  and  the  company  validly  exercises  this 
power,  such  exercise  of  its  power  i%  binding  on  all  persons  interested 
under  the  testator  in  the  shares,  and  consequently  what  is  paid  by  the 
company  as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid  by  the 
company  to  the  shareholder  as  capital,  or  appropriated  tis  an  increase 
of  the  capital  stock  in  the  concern,  inures  to  the  benefit  of  all  who  are 
interested  in  the  capital;  and  that  in  determining  the  matter  regard  must 
be  had  to  both  form  and  substance  of  the  transaction." 

The  case  of  Sprowl  v.  Bouch  (29  Ch.  Div.  638),  commented  on  by  the 
Court  of  Appeals  in  McLouth  v.  Hunt  (154  N.  Y.  197,  48  N.  E.  548),  waa 
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reversed  by  the  House  of  Lords  in  12  App.  Cas.  385,  and  by  the  final 
decision  in  that  case  it  would  seem  that  the  English  rule  now  b  to 
examine  into  all  the  circumstances  and  real  nature  of  the  transaction, 
and  that  the  intention  of  the  corporation  in  declaring  a  bonus  stock 
dividend  as  an  appropriation  of  the  undivided  profits  as  an  increase  oi 
the  capital  stock  was  a  controllings  or  at  least  a  material,  element,  and 
that  therefore  the  stock  dividend  was  capital. 

If  the  dividend  be  in  fact  a  profit,  although  declared  in  cash  or  stock, 
it  should  be  held  to  be  income.  (Hite  v.  Hite,  93  Ky.  257,  267,  20  S.  W. 
778;  Earp's  Appeal,  28  Pa.  St.  368;  Lord  v.  Brooks,  52  N.  H.  78; 
McLouth  V.  Hunt,  154  N.  Y.  180,  48  N.  E.  548.  And  see  Re  Alsbury, 
45  Ch.  Div.  237;  Lowry  v.  Farmers'  Loan  &  Trust  Co.,  56  App.  Div. 
408,  67  N.  Y.  Supp.  759.) 

But  the  fact  of  profit  is  not  always  the  test;  for  instance,  a  profit  may 
be  realized  on  winding  up  the  corporation,  and  in  such  a  case  it  goes 
to  capital.  (Re  Armitage  [1893],  3  Ch.  337.  And  see  also  Matter  of 
Rogers,  161  N.  Y.  108,  55  N.  E.  393,  affg.  22  App.  Div.  428.  48  N.  Y. 
Supp.  175.) 

(c)  As  affected  by  right  to  Bubaeribe  to  new  ahares. —  The  right  to 
subscribe  for  new  shares  of  stock  at  par,  upon  an  increase  of  the  capital 
stock,  must  be  treated  as  capital  of  a  trust  estate;  whether  the  trustee 
subscribes  or  sells  the  right  for  a  valuable  consideration,  the  increase 
goes  to  the  carpus.  (Estate  of  Eisner,  175  Pa.  St.  143,  34  Atl.  577.  And 
sec  Matter  of  Kernochan,  104  N.  Y.  619.  ii  N.  E.  149.) 

But  when  the  new  stock  is  neither  a  stock  dividend  nor  a  dividend  of 
a  surplus  fund,  but  merely  an  accidental  profit,  following  the  advantage 
of  ownership  of  the  old  stock,  it  may  be  regarded  as  income.  (Wilt- 
bank's  Appeal,  64  Pa.  St.  256.) 

A  cash  dividend  which  is  made  optional  in  payment  for  a  new  issue  of 
5tock,  or  which  may  be  retained,  is  income.  (Davis  v.  Jackson,  152 
Mass.  58,  25  N.  E.  21.) 

(d)  Dividend  representing  proceeda   of  sale  of  property. —  Where 

corporation  sells  part  of  its  property  and  distributes  the  proceeds  of 
same  as  a  dividend,  such  dividend  as  between  life  tenant  and  remainder- 
man is  capital.  (Vinton's  Appeal,  99  Pa.  St.  434.  441,  criticising  the 
Massachusetts  rule  as  laid  down  in  Minot  v.  Paine,  99  Mass.  loi.  And 
see,-to  same  effect.  Heard  v.  Eldredge,  109  id,  258;  Eisner's  Estate,  175 
Pa.  St.  144,  34  Atl.  577.)  And  so  where  the  company  is  wound  up.  (Re 
Armitage  [1893],  3  Ch.  337.  And  see  also  Matter  of  Rogers,  161  N.  Y. 
108,  55  N.  E.  393,  aflfg.  22  App.  Div.  428,  48  N.  Y.  Supp.  175.) 

In  Reed  v.  Head  (6  Allen,  174),  where  it  was  held  that  dividends  of  a 
land  company,  though  same  in  part  consisted  of  the .  capital  stock, 
belonged  as  dividends  to  the  life  tenant,  it  was  so  decided  in  accord- 
ance with  intention  expressed  in  the  will.  (And  see  Matter  of  James^ 
145  N.  Y.  78,  96,  40  N.  E.  876.) 
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(e)  IlliistrfttlT«  eases  affecting  capital  or  income. —  An  accretion 
to  a  fund  as  premium  on  bonds  remains  a  part  of  the  principal.  (Mat- 
ter of  Proctor,  85  Hun,  572,  33  N.  Y.  Supp.  196.  And  see  Scovel  v. 
Roosevelt,  5  Redf.  121.) 

And  as  to  duty  of  trustee  to  keep  principal  intact  of  a  trust  fund 
invested  in  bonds  at  a  premium.  (New  York  Life  Ins.  Co.  v.  Baker, 
165  N.  Y.  484,  59  N.  E.  257,  modifying  38  App.  Div.  417,  56  N.  Y.  Supp. 
618,  which  see.)  Or  apportionment  of  loss  in  connection.  (See  Matter 
of  Hoyt,  160  N.  Y.  607,  55  N.  E.  282,  revg.  27  App.  Div.  285,  50  N.  Y. 
Supp.  623.  And  see  Matter  of  Chapman,  32  Misc.  Rep.  187,  66  N.  Y. 
Supp.  235.) 

When  it  was  the  intention  of  testator  that  the  entire  earnings  of  a 
trust  fund  should  be  available  as  income,  the  trustee  cannot  reserve 
income  to  counteract  diminution  in  premium  on  bonds.  (Matter  of 
Johnson,  57  App.  Div.  494,  502.  67  N.  Y.  Supp.  1004.) 


Stewart  rs,  Stewart. 

[Supreme  Court  of  Massachusetts,  January  4,  1901;  177  Mass.  493,  59 

N.  E.  116.] 

Wills  —  Codicil  —  Form  of  Instrument  —  Appointment 
OF  Executor  —  Intention  of  Testator  —  Evidence  — 
Admissibility  —  Sufficiency. 

1.  A  codicil  to  a  will  is  valid,  though  it  is  also  in  part  a  power  of  attor- 

ney between  the  testator  and  his  son. 

2.  A  codicil  to  a  will  which  only  names  a  person  to  act  as  testator's 

executor  is  not  invalid  for  such  reason. 

3.  Where  the  large  part  of  testator's  property  is  deposited  in  banks,  and 

his  will  gives  certain  specific  legacies  of  money,  an  instrument  exe- 
cuted as  a  codicil  to  such  will  for  the  purpose  of  appointing  an 
executor  will  not  be  invalid  because  it  is  in  the  form  of  a  power  of 
attorney  authorizing  such  person  to  collect  testator's  money,  settle 
his  accounts,  and  pay  out  the  money  according  to  the  directions  of 
the  will,  since  the  language  is  capable  of  being  construed  as  a 
codicil. 

4.  Evidence  that  it  was  the  intention  of  the  testator  to  have  his  son 

settle  his  estate  is  admissible  to  show  that  an  instrument  executed 
by  the  testator,  which  authorized  the  son  to  collect  his  money  and 
pay  out  the  same  according  to  his  will,  was  intended  as  a  codicil  to 
his  will. 
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5.  Evidence  that  an  instrument  executed  by  a  testator,  giving  his  son 

power  of  attorney  to  attend  to  his  business  affairs,  collect  his  money^ 
and  pay  it  out  according  to  his  will,  was  kept  by  the  testator  for  a 
time,  and  then  given  to  the  son  as  a  power  of  attorney,  who 
returned  it  with  a  statement  that  a  bank  had  stated  that  it  was  of 
no  value  before  the  death  of  testator,  and  that  the  latter  then  put  it 
away  with  his  will,  is  admissible  to  show  that  the  instrument  was 
intended  as  a  codicil  to  testator's  will. 

6.  A  testator  dictated  an  instrument  which  purported  to  give  his  son 

power  of  attorney  to  transact  his  business,  collect  his  money,  and 
pay  out  the  same  according  to  his  will,  and  had  the  execution 
thereof  duly  witnessed.  He  had  intended  that  the  son  should  settle 
his  estate,  and  his  will  gave  legacies  in  cash,  and  his  estate  con- 
sisted largely  of  money  deposited  in  banks.  He  kept  the  instru- 
ment for  some  time,  when  he  delivered  it  to  the  son,  to  be  used  as  a 
power  of  attorney,  and  it  was  returned  by  the  son,  who  stated  that 
a^ank  had  said  that  it  was  of  no  value  till  testator's  death,  and  the 
testator  then  placed  it  with  his  will.  Held  sufficient  to  show  that  the 
instrument  was  intended  by  testator  as  a  codicil  to  his  will. 

Report  from  Supreme  Judicial  Court,  Middlesex  county; 
Oliver  Wendell  Holmes,  Judge. 

Application  by  Charles  E.  Stewart,  executor,  for  the  probate 
of  a  third  codicil  to  the  will  of  Rensselaer  S.  Stewart.  From  a 
decree  of  the  Probate  Court  establishing  the  instrument,  Mary 
B.  Stewart  appealed  to  the  Supreme  Judicial  Court. 

Case  and  decree  affirmed. 

The  instrument  attempted  to  be  established  as  a  codicil  to 
testator's  will  was  in  the  following  form :  *'  Concord,  Sept.  12, 
1898.  To  All  Whom  It  May  Concern :  That  I,  R.  S.  Stewart, 
being  nearly  blind  and  enfeebled,  cannot  attend  to  my  business 
transactions,  and  that  I  hereby  give  my  son,  Charles  E.  Stewart, 
the  full  power  of  attorney  to  attend  to  my  business  affairs,  such 
as  collecting  money  from  banks,  such  as  drawing  interest,  or 
closing  accounts  by  surrendering  the  books,  and  paying  out  the 
same,  according  to  directions  in  my  will.  R.  S.  Stewart.  Emma 
L.  Jacobs.    Chas.  L.  Jacobs.    Susan  R.  Smith." 

Geo,  G,  King,  for  appellant. 

Colby  &  Bayley,  for  appellee. 
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Knowlton,  J. — The  chief  justice  at  the  hearing  found  as  a  fact 
that,  if  the  paper  in  question  ''  can  operate  as  a  codicil,  it  was  exe- 
cuted animo  testandi/'  The  paper  having  been  executed  with  this 
purpose,  there  is  nothing  in  its  form  or  substance  to  prevent  its 
taking  effect  as  a  codicil.  It  was  sufficiently  attested.  (Ela  v.  Ed" 
wards,  i6  Gray,  91;  Osborn  v.  Cook,  ii  Cush.  532.)  A  paper 
inay  be  valid  as  a  will  which  is  also  in  part  a  contract  inter  vivos. 
(Cross  v.  Cross,  8  Q.  B,  714;  Robinson  v.  Schly,  6  Ga.  515.)-  It 
is  no  objection  to  the  validity  of  a  will  or  codicil  that  it  only  ap- 
points an  executor.  (Sumner  v.  Crane,  155  Mass.  483,  29  N.  E. 
1 151,  15  L.  R.  A.  447.) 

While  the  language  of  this  paper  does  not  expressly  appoint 
an  executor  of  the  testator*s  will,  it  can  be  given  testamentary 
effect  only  by  treating  it  as  showing  the  testator's  intention  to 
have  his  son,  Charles  E.  Stewart,  act  as  his  executor.  So  to 
treat  it  does  not  strain  the  language,  when  we  consider  that  a 
large  part  of  the  testator's  property  was  deposits  in  savings 
banks,  and  that  the  original  will  gives  five  pecuniary  legacies  of 
$3,000  each.  We  are  of  opinion  that  the  form  and  language  of 
the  oaper  do  not  preclude  us  from  holding  it  to  be  a  codicil  when 
we  find  that  it  was  executed  animo  testandi. 

It  is  at  least  doubtful  if  the  report  presents  the  question  whether 
the  finding  that  the  paper  was  executed  with  a  testamentary  pur- 
pose was  warranted.  It  does  not  state  the  evidence,  nor  does  it 
expressly  say  that  the  facts  reported  are  the  sole  foundation  of 
the  finding;  but,  if  this  question  is  before  us,  we  are  of  opinion 
that  enough  appears  to  warrant  an  inference  that  the  testator 
signed  the  paper  with  this  purpose.  The  will  and  the  two 
previous  codicils  were  written  with  his  own  hand.  He  dictated 
this  document  to  his  daughter,  and  directed  that  three  persons 
be  called  in  to  witness  the  execution  of  it.  In  this  there  is  some 
suggestion  that  he  intended  it  as  a  codicil.  On  the  question 
whether  he  so  intended  it,  we  are  of  opinion  that  the  fact  *'  that 
he  expressly  contemplated  a  settlement  of  his  estate  by  his  son 
in  conversations  before  and  after  executing  the  instrument  "  is 
competent,  on  the  same  principle  as  evidence  that  a  paper  con- 
forms, or  fails  to  conform,  to  the  previously  expressed  purpose 
of  one  in  regard  to  the  disposition  of  his  property,  is  evidence  on 
the  question  whether  the  paper  was  intelligently  executed  as  his 
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will  by  a  person  of  sound  mind.  In  thepresent  case  the  fact  is  of 
some  significance.  He  kept  the  instrument  in  his  own  possession 
until  some  time  after  its  execution,  and  then  handed  it  to  his  son^ 
to  be  used  as  a  power  of  attorney.  *'  It  was  returned  to  him, 
with  a  reported  statement  from  a  bank  that  it  was  no  good  until 
after  his  death,  and  then  was  sealed  up  by  him,  and  put  away 
in  a  drawer  in  which  were  his  will  and  numerous  other  papers.'* 
On  the  question  what  was  his  intention  as  to  the  use  to  be  made 
of  the  paper,  we  are  of  opinion  that  his  conduct  in  regard  to  it 
immediately  after  its  execution,  and  continued  up  to  the  time  of 
his  death,  with  only  a  slight  interruption,  seemingly  for  a  special 
purpose,  is  competent  evidence,  (i  Underbill  Wills,  48;  Wither- 
spoon's  Heirs  v.  Witherspoon's  Exrs,,  2  McCord,  520.)  The 
nature  of  his  estate,  and  the  fact  that  the  specific  things  author- 
ized to  be  done  after  his  death  included  a  large  part  of  that  which 
would  be  required  of  an  executor,  are  also  of  significance.  While 
there  is  no  one  thing  that  is  sufficient  alone  to  show  that  the  paper 
was  intended  to  be  testamentary,  the  facts,  taken  together,  well 
warranted  the  finding  of  the  judge. 
Decree  affirmed. 


New  York  Life  Insurance  &  Trust  Co.  vs.  Baker  et  d, 

[Court  of  Appeals  of  New  York,  February  5,  1901;  165  N.  Y.  484,  55> 

N.  E.  257.] 

Trust    Fund  —  Income  —  Investment  —  Securities  — 

Premium  —  Sinking  Fund. 

Plaintiff,  as  substituted  trustee  under  a  will,  received  from  its  predecessor 
United  States  bonds  which  had  been  purchased  for  the  estate  at  a 
premium.  Afterward  a  part  of  the  bonds  were  sold  at  a  less  pre- 
mium, and  the  remainder  were  held  until  maturity.  All  interest, 
less  commissions,  was  paid  to  the  beneficiary  of  the  trust  as  col- 
lected. The  will  creating  the  trust  provided  that  the  income  should 
be  paid  to  the  beneficiary  during  his  life,  and  on  his  death  the  prin- 
cipal should  be  paid  to  his  descendants,  if  any,  and,  if  none,  to  the 
heirs  of  testator.  Heldj  that  the  trustee  should  have  retained  so 
much  of  the  interest  as  was  necessary  to  offset  the  premium  paid 
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for  the  bonds,  so  as  to  keep  the  principal  of  the  trust  fund  intact, 
and  that  it  was  liable  for  the  amount  so  overpaid  to  the  beneficiary. 
(O'Brien,  J.,  dissenting.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  the  New  York  Life  Insurance  &  Trust  Company, 
as  substituted  trustee  under  the  will  of  James  Baker,  deceased, 
against  William  J.  Baker  and  others,  to  secure  an  accounting 
of  its  trust.  From  an  adverse  judgment  as  modified  by  the  Ap- 
pellate Division  (56  N.  Y.  Supp.  618),  plaintiff  appeals. 

Modified. 

The  plaintiff,  as  substituted  trustee  under  the  will  of  James 
Baker,  deceased,  brought  this  action  for  the  purpose  of  secur- 
ing an  accounting  of  its  trust.  The  order  appointing  the  plain- 
tiff as  substituted  trustee  recited  that  the  preceding  trustee, 
James  Baker,  Jr.,  had  invested  the  sum  of  $91,525  in  certain 
bonds  of  the  United  States,  of  the  par  value  of  $81,000.  At  the 
time  of  the  making  of  the  order  the  4/^  per  cent,  bonds,  of  the 
face  value  of  $31,000,  were  worth  $35,533-75,  and  the  4  per  cent, 
bonds,  of  the  face  value  of  $50,000,  were  worth  $59,814.15,  so 
that  their  market  value  exceeded  at  that  time  the  amount  of  the 
original  investment  therein  of  the  principal  of  the  estate.  About 
live  years  after  the  plaintiff's  appointment  as  trustee  the  $50,000 
of  4  per  cent,  bonds  were  sold  for  $54,75Q,  while  the  $31,000  of 
4^4  per  cent,  bonds  were  held  until  their  maturity,  when  they 
were  paid  so  that  the  proceeds  of  the  bonds  at  maturity  and  on 
sale  were  less  by  a  number  of  thousands  of  dollars  than  the  in- 
vestment therein.  The  trustee  received  the  quarterly  interest  on 
the  bonds,  and  at  once  paid  the  whole  thereof,  less  commissions, 
to  the  beneficiary  of  the  trust,  instead  of  retaining  a  part  of  the 
interest  receipts  as  a  sinking  fund  with  which  to  keep  good  the 
capital  of  the  trust  estate,  and  paying  only  the  remainder  thereof 
to  the  beneficiary.  The  sixth  clause  of  the  will  of  James  Baker, 
by  which  the  trust  was  created,  reads  as  follows :  "  And,  (6)  -in 
case  my  son,  William  Jacob  Baker,  is  living  at  the  time  of  the 
expiration  of  the  estate  hereinbefore  devised  to  my  executors, 
I  give,  devise,  and  bequeath  one  of  said  shares  to  my  friend, 
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John  H.  Lynde,  in  trust  however  to  collect  and  receive  the  rents, 
income  in  dividends,  and  profits  thereof,  and  apply  the  same  to 
the  use  of  my  said  son,  William,  during  his  natural  life;  and 
after  his  death  I  give,  devise,  and  bequeath  the  whole  of  said 
share,  with  all  arrearages  of  income,  to  the  then  surviving  law- 
ful child  or  children  of  my  said  son,  William,  and  the  then  sur- 
viving lawful  issue  of  any  child  or  children  of  my  said  son  who 
may  have  died  before  him,  leaving  issue,  in  equal  shares,  the 
issue  of  any  deceased  child  of  my  said  son,  however,  to  take  only 
the  share  which  the  parent  would  have  taken  if  living;  and,  in 
case  my  said  son,  William,  shall  die  without  leaving  any  lawful 
issue  him  surviving,  then  I  give,  devise,  and  bequeath  the  whole 
of  said  share  and  arrearages  of  income  to  my  own  right  heirs 
and  next  of  kin,  the  same  as  if  I  had  owned  the  said  share  at 
the.  time  of  my  death  and  had  died  intestate.  And,  in  case  my 
said  son,  William,  is  not  living  at  the  expiration  of  the  estate 
hereinbefore  devised  to  my  executors,  then  I  give,  devise,  and 
bequeath  the  said  share  to  his  lawful  issue,  if  any  there,  be  then 
living.  And  I  give  to  the  said  John  H.  Lynde  full  power  and 
authority  to  sell  and  convey  any  or  all  the  property,  both  real 
and  personal,  which  may  vest  in  him  as  such  trustee,  at  public 
or  private  sale,  and  at  such  times  and  upon  such  terms  as  he 
may  think  best,  and  invest  the  proceeds  thereof  in  bonds  se- 
cured by  mortgage  on  real  estate  in  fee  in  the  cities  of  New 
York  and  Brooklyn,  or  in  the  public  stocks  of  the  United  States 
or  of  the  State  of  New  York  or  of  the  city  of  New  York,  and 
such  investments  from  time  to  time  to  change  into  one  or  other 
of  said  securities  at  his  discretion." 

/?.  £.  Robinson,  for  appellant. 

Rastus  S.  Ransom,  for  guardian  ad  litem  of  infant  defendants. 

Jesse  Grant  Roe,  for  defendant  Baker. 

Parker,  C  J.  (after  stating  the  facts). —  The  only  question 
arising  on  this  appeal  to  which  reference  will  be  made  in  this 
opinion  is  whether  this  accounting  trustee  should  have  set  apart 
out  of  the  income  a  sufficient  sum  each  year  with  which  to  form 
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a  sinking  fund  of  such  extent  that  the  principal  of  the  trust 
would  be  kept  intact  and  unimpaired.  The  referee  before  whom 
the  case  was  tried  decided  that  it  was  the  duty  of  the  trustee 
under  the  will  to  have  so  set  apart  out  of  the  income  a  sufficient 
sum  each  year  so  that  at  all  times  the  principal  of  the  fund  would 
be  unimpaired,  and  that  because  of  its  failure  to  do  so  the  trus- 
tee was  properly  chargeable  for  an  amount  equal  to  such  a 
portion  of  the  income  as  should  have  been  so  set  aside  while  it 
was  the  trustee.  Such  portion  was  found  to  amount  to  the  sum 
of  $5,260.75,  and  with  that  sum  the  trustee  was  charged.  The 
Appellate  Division  affirmed  the  judgment  entered  upon  the  re- 
port of  the  referee,  in  an  opinion  that  fully  covers  the  question 
whether  under  this  will  it  was  the  duty  of  the  trustee  to  keep  in- 
tact the  principal  of  the  trust  fund  by  devoting  yearly  such  por- 
tion of  the  income  of  the  bonds  as  should  be  required  to  pay 
the  amount  of  premiums  that  the  trustee  was  obliged  to  pay  in 
order  to  secure  the  bonds  in  which  the  trust  estate  was  invested. 
We  approve  of  what  was  said  in  that  opinion,  and  should  affirm 
on  it  without  further  comment,  were  it  not  that  since  it  was 
written  this  court  has  decided  the  Hoyt  Case  {In  re  Hoyt,  160 
N.  Y.  607,  55  N.  E.  282, 48  L.  R.  A.  126),  which  it  is  strenuously 
insisted  is  in  conflict  with  the  views  expressed  by  the  Appellate 
Division  in  the  case  under  review.  In  support  of  that  conten- 
tion the  provisions  of  the  two  wills  creating  the  trusts  and  mak- 
ing disposition  of  the  income  are  compared,  and  as  a  result  of 
the  comparison  it  is  urged  that  on  whichever  side  of  the  divid- 
ing line  in  such  cases  the  one  belongs  the  other  should  be  held 
to  belong  also.  But  the  difficulty  with  the  argument  is  that  the 
decision  in  the  Hoyi  Case  was  not  based  solely  upon  the  language 
of  the  will.  It  was  not  held  by  this  court  that  the  language 
creating  the  trust,  standing  alone,  would  permit  of  a  construction 
authorizing  the  payment  to  the  life  tenant  of  all  of  the  income 
arising  from  the  bonds  in  which  the  capital  had  been  invested  by 
the  payment  of  a  large  premium.  What  was  held  was  that  it  was 
the  duty  of  the  court  to  ascertain  the  intention  of  the  testator  in 
that  regard,  and  for  that  purpose  the  court,  in  construing  the 
language  employed  in  the  will,  should  consider  all  the  surround- 
ing facts  and  circumstances  attending  the  execution  of  the  will, 
and  if,  as  a  result  of  such  examination,  the  conclusion  should  be 
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reached  that  it  was  the  intention  of  the  testator  that  his  daughter 
should  have  all  the  income  arising  from  the  investment,  with« 
out  allowing  any  abatement  therefrom  for  the  purpose  of  keep- 
ing intact  the  capital  of  the  trust  estate,  then  such  construction 
should  be  given  to  the  will,  notwithstanding  its  phraseology,  in 
obedience  to  that  rule  of  construction  which,  as  has  often  been 
said  by  this  court,  makes  the  intention  of  the  party  the  polar 
star  of  construction.  Therefore  at  the  very  outset  of  the  dis« 
cussion  the  learned  judge  who  wrote  the  opinion  asserted  the 
proposition  that,  in  order  to  ascertain  the  intention  of  the  tes- 
tator in  that  particular  case,  it  was  necessary  to  go  outside  of 
the  will  and  learn  the  situation  of  the  parties,  the  facts  and  cir- 
cumstances surrounding  them,  and  the  execution  of  the  will  by 
the  testator,  in  order  to  determine  his  intention,  and  that  propo- 
sition was  stated  in  these  words :  "  In  order  to  determine  the 
question  presented  by  this  appeal,  it  is  necessary  to  consider  the 
facts  surrounding  the  execution  of  the  will.''  Then  follows  a 
detailed  account  of  such  facts  and  circumstances,  among  which 
were  that  the  testator  was  a  man  of  large  fortune,  estimated  at 
from  six  to  eight  million  dollars,  the  bulk  of  which  he  be- 
queathed to  his  brothers  and  their  children;  that  he  had  only 
one  child,  a  daughter,  and  for  her  benefit  he  set  apart  $1,250,000,, 
to  be  held  in  trust  for  her  benefit  during  life,  and  after  her  death 
the  principal  to  go  to  the  brothers  and  children  to  whom  the 
bulk  of  the  estate  had  been  given.  He  appointed  one  of  his 
brothers  a  trustee,  who  insisted  upon  investing  the  money  in 
bonds  bringing  a  large  premium,  and  then  keeping  the  capital 
of  the  estate  intact  out  of  the  income  derived  therefrom.  Aside 
from  the  fact  that  the  will  directed  that  the  life  tenant  should 
receive  "  the  interest,  dividends,  and  income  therefrom,  and 
from  each  and  every  part  thereof,"  the  will  also  expressed  the 
desire  of  the  testator  to  provide  for  her  in  a  "  most  bounteous 
and  liberal  manner  as  to  expenditure,  and  so  as  to  promote  her 
convenience  and  comfort  and  gratify  her  reasonable  desires." 
After  a  careful  analysis  of  the  facts  outside  of  the  will  that  the 
court  deemed  it  wise  to  consider  in  ascertaining  the  intention 
of  the  testator,  together  with  expressions  therein  outside  of  the 
fourth  clause,  by  which  the  trust  for  the  benefit  of  the  daughter 
was  created,  and  an  extract  from  the  opinion  in  McLouth  v.  Hunt 
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(154  N.  Y.  179,  48  N.  E.  548,  39  L.  R.  A.  230),  asserting  the 
principle  that  the  intention  of  the  testator  is  to  control,  and  that 
such  intention  is  "  to  be  derived  from  the  language  employed  in 
the  creation  of  the  trust,  from  the  relations  of  the  parties  to 
each  other,  their  condition,  and  all  the  surrounding  facts  and 
circumstances  of  the  case,"  the  judge  proceeds :  "  In  consider- 
ing the  surrounding  facts  and  circumstances  in  the  case  at  bar, 
to  which  we  have  already  alluded,  it  is  reasonable  to  infer  that 
the  testator  intended  in  this  sole  provision  for  his  daughter  that 
she  should  receive,  as  he  expresses  it  in  the  fourth  subdivision 
of  the  will,  '  the  interest,  dividends  and  income  therefrom,  and 
from  each  and  every  part  thereof ; ' "  and,  thus  reasoning,  the 
conclusion  was  reached  that  while  the  language  employed  in  the 
creation  of  the  trust  and  the  paying  over  of  the  income,  stand- 
ing alone,  would  not  admit  of  a  construction  that  it  was  the  in- 
tention of  the  testator  to  impose  the  loss  of  premium  upon  the 
remainderman,  nevertheless  when  construed  in  the  light  of  the 
other  provisions  of  the  will,  together  with  the  condition  of  the 
parties,  and  the  facts  and  circumstances  surrounding  them,  it 
was  necessary  to  hold  that  it  was  the  intention  of  the  testator  to 
give  to  the  life  tenant  all  of  the  income  of  the  trust  fund,  no 
matter  in  what  securities  it  should  be  invested.  In  the  surround- 
ing facts  and  circumstances  in  this  case,  we  find  nothing  that 
leads  us  to  the  conclusion  that  the  testator  intended  any  dif- 
ferent treatment  of  the  trust  than  that  which  the  language  of 
the  clause  creating  it  plainly  indicates,  viz.,  that  the  capital  of 
the  trust  should  be  kept  intact,  and  that  to  that  end  an  adequate 
proportion  of  the  annual  income  should  be  set  apart  to  make 
good  the  amount  paid  in  premiums  in  order  to  secure  a  proper 
investment. 

The  referee  made  a  slight  error  in  calculation,  resulting  in  an 
overcharge  of  $146,  as  the  respondent  concedes.  The  judgment 
should  therefore  be  modified  by  deducting  therefrom  the  sum 
of  $146  as  of  the  date  of  its  entry,  and  as  thus  modified  should 
be  affirmed,  with  costs  to  the  guardian  ad  litem  against  the  plain- 
tiff (appellant). 

O'Brien,  J.  (dissenting). —  The  judgment  in  this  case  has  de- 
termined that  the  plaintiff,  as  trustee  of  a  testamentary  trust, 
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has  violated  the  provisions  of  the  trust  instrument,  and  thus  is 
guilty  of  a  breach  of  the  trust  committed  to  its  charge  by  the 
testator  and  the  court,  in  that  it  has  suffered  the  capital  of  the 
trust  fund  to  be  impaired  to  the  extent  of  nearly  $6,000.  I  think 
that  this  conclusion  is  unjust  to  the  plaintiff,  and  that  the  prin- 
ciple decided  must  operate  unjustly  upon  all  trustees  similarly 
situated ;  and,  in  the  nature  of  things,  there  must  be  numerous 
trusts  to  which  the  rule  applies.  The  reasons  upon  which  this 
result  is  based  are,  as  I  think,  strained;  and  the  argument  in 
support  of  it  is  based  upon  theories  and  speculations  that  may 
be  correct  enough  for  an  expert  or  trained  financier,  but  are  of 
very  doubtful  utility  in  the  practical  affairs  of  life.  The  only 
violation  of  the  trust  that  the  plaintiff  has  been  charged  with  is 
that  it  paid  over  to  the  defendant  William  J.  Baker  annually 
the  interest  on  the  United  States  bonds  constituting  the  capital 
of  the  trust.  That  is  literally  the  full  extent  of  its  offending. 
If  in  so  doing  the  trustee  simply  obeyed  the  will  of  the  testator, 
it  ought  to  be  commended,  and  not  punished,  since  that  instru- 
ment was  the  charter  that  prescribed  the  powers  and  duties  of 
the  trustee  and  the  rights  of  the  beneficiaries.  We  must  there- 
fore examine  that  instrument,  in  order  to  see  whether  the  claim 
that  the  plaintiff  violated  any  of  its  terms  or  provisions  has  any 
support.  By  the  will  of  James  Baker,  who  died  in  1876,  a  share 
of  the  estate  was  devised  and  bequeathed  in  trust  for  the  use  of 
his  son,  the  defendant  William  J.  Baker,  during  his  life,  with 
remainder  to  his  children,  who  it  seems  are  the  infant  defend- 
ants in  this  case.  The  trustee  was  given  power  to  sell  the  prop- 
erty embraced  in  such  share  at  public  or  private  sale,  and  at 
such  time  and  upon  such  terms  as  he  might  think  best,  and  to 
invest  the  proceeds  in  certain  securities  named,  among  which 
were  government  bonds.  The  testator  then  directs  the  trustee 
"  to  collect  and  receive  the  income,  dividends,  and  profits  thereof, 
and  apply  the  same  to  the  use  of  my  said  son,  William,  during 
his  natural  life,"  with  remainder  to  his  children.  It  appears 
that  the  trustee  named  in  the  will  refused  to  act,  and  that  the 
person  appointed  in  his  place  resigned,  and  that  by  an  order 
of  the  court  made  on  the  4th  of  August,  1882,  the  plaintiff  was 
appointed  the  trustee  of  the  trust,  and  there  was  passed  over  to 
it  by  the  order  the  corpus  of  the  fund,  consisting,  with  a  small 
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item  of  cash,  of  $50,000,  par  value,  in  United  States  registered 
4  per  cent,  bonds,  and  $31,000,  par  value,  registered  45^  per  cent, 
bonds.  The  latter  were  to  become  due  in  1891,  and  the  former 
in  1907.  These  bonds  had  been  purchased  at  a  premium,  which 
amounted  in  all  to  about  $10,000.  The  plaintiff  in  the  adminis- 
tration of  the  trust  paid  to  the  life  beneficiary  the  interest  col- 
lected on  the  bonds,  and  no  more ;  and  this  is  the  only  act  claimed 
to  be  in  violation  of  its  duty  as  trustee,  or  of  the  terms  of  the 
will  creating  the  trust.  A  government  bond  is  a  contract  which 
imports  a  loan  of  money  by  an  individual  to  the  government  at 
a  stipulated  rate  of  interest,  payable  at  a  designated  time  and 
place.  The  "  income  and  dividends  '*  of  such  a  bond  is  generally- 
supposed  to  be  this  interest.  It  is  entirely  safe  to  say  that  this 
was  the  sense  in  which  the  testator  used  these  words.  The 
words  of  the  testator  should  be  understood  in  their  general  and 
popular  sense  unless  it  appears  that  he  used  them  in  some  special 
or  restricted  sense.  When  the  testator  directed  the  creation  of 
a  trust  consisting  of  these  bonds,  he  knew  that  they  could  not 
be  purchased  without  payment  of  a  premium,  and  yet  he  directed 
the  trustee  to  pay  the  income  and  dividends  of  the  same  to  his 
son.  It  seems  to  me  that  no  fair  mind  can  entertain  any  doubt 
with  respect  to  the  intention  of  the  testator  when  he  made  use 
of  the  words  "  income  and  dividends."  He  intended  that  the 
life  beneficiary,  his  son,  should  be  paid  the  interest  on  the  bonds. 
But  the  decision  in  this  case  imputes  to  him  quite  another  and 
different  intention,  which  it  is  safe  to  say  never  entered  into  his 
mind  at  all,  and  that  is  that  he  intended  to  direct  the  trustee  to 
pay  to  his  son,  not  the  4  per  cent,  or  4^A  per  cent,  interest  col- 
lected on  the  bonds,  but  3  per  cent.,  or  such  other  reduced  rate 
of  interest  as  would  enable  him  to  provide  a  sinking  fund  to 
make  good  the  premium  paid  for  the  bonds  when  they  matured. 
To  say  that  this  is  what  the  testator  intended  when  he  gave  the 
income  of  the  bonds  to  his  son  for  life,  and  what  the  trustee  was 
bound  to  know  from  the  use  of  these  words  in  the  will,  is  to 
ignore  entirely  the  natural  and  general  meaning  of  the  testator's 
words,  and  to  give  to  them  a  meaning  altogether  artificial.  The 
plaintiff  paid  over  the  interest  to  the  son  just  as  did  the  prior 
trustee  jvho  formed  the  trust,  and  it  seems  that  the  latter  was 
discharged,  as  a  good  and  faithful  servant  of  the  court,  by  the 
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same  order  that  appointed  the  plaintiff.  The  latter  might  very 
well  suppose  that  it  could  not  be  subjected  to  loss  and  censure 
by  the  court  for  following  a  line  of  conduct  that  had  been  ap- 
proved in  the  case  of  its  predecessor  in  the  trust. 

The  plaintiff,  in  assuming  the  duties  of  trustee,  had  the  right  to 
rely  not  only  upon  the  order  of  the  court  conferring  the  appoint- 
ment, which  was  in  the  nature  of  an  adjudication  of  the  question 
in  the  very  case  {In  re  Tcdmage,  i6o  N.  Y.  512,  515,  55  N.  E. 
276),  but  upon  the  general  rules  of  law  as  announced  in  the  de- 
cisions of  this  court.  It  is  no  part  of  the  functions  of  courts  to 
make  new  laws,  and  theoretically,  at  least,  they  cannot  and  do 
not.  They  simply  decide  what  the  law  is  and  always  was,  upon 
a  given  state  of  facts.  Assuming  that  proposition  to  be  correct, 
it  is  clear  that  the  plaintiff,  in  paying  the  interest  on  the  bonds 
to  the  life  beneficiary,  violated  no  provision  of  the  trust  instru- 
ment, but,  on  the  contrary,  executed  the  will  and  intention  of 
the  testator  according  to  the  law  of  the  land,  as  expressed  and 
defined  in  at  least  two  recent  decisions  of  this  court :  McLouth 
v.  Hunt  (154  N.  Y.  179,  48  N.  E.  548,  39  L.  R.  A.  230)  ;  In  re 
Hoyt  (160  N.  Y.  607,  55  N.  E.  282,  48  L.  R.  A.  126).  In  the 
case  last  cited  nearly  $245,000  of  the  trust  fund  had  been  paid 
in  premiums  upon  bonds,  and  the  life  tenant  was  a  daughter. 
In  the  case  first  cited  the  life  tenants  were  grandchildren.  In 
the  case  at  bar  the  life  tenant  is  a  son,  and  the  remaindermen 
his  children.  The  direction  in  each  of  the  three  wills  to  the  trus- 
tees is  substantially  the  same.  It  was  to  pay  to  the  life  tenant 
the  income  of  the  bonds  during  the  term  of  the  trust,  with  re- 
mainder to  others.  But  it  was  held  in  both  cases  cited  that  it 
was  the  duty  of  the  trustee  to  pay  the  full  interest  collected  upon 
the  bonds  to  the  life  tenant ;  and  that  is  precisely  what  the  trus- 
tee has  done  in  the  case  at  bar,  and  for  which  the  decision  im- 
putes to  it  a  breach  of  duty  and  a  violation  of  the  trust.  The 
plaintiff  followed  the  law  as  stated  in  these  decisions.  If  it  made 
a  mistake  in  doing  so,  it  must  be  because  the  law  as  there  an- 
nounced was  wrong.  An  attempt  has  been  made  to  draw  some 
distinction  between  the  cases  cited  and  the  one  at  bar,  but  the 
argument  in  that  respect  is  so  attenuated  and  fanciful  that  I  will 
not  undertake  to  state  it.  In  my  opinion  there  is  no  distinction 
whatever,  and  no  inquiring  mind  open  to  conviction  will  be 
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able  to  perceive  or  state  it  in  such  a  way  as  to  command  assent. 
The  decisions  of  this  court,  which  embody  not  only  a  rule  of 
property,  but  a  rule  of  conduct  for  the  guidance  of  trustees, 
should  not  be  changed  for  light  or  transient  causes.  The  notion 
that  the  premiums  upon  bonds  should  be  borne  by  the  life  ten- 
ant, and  not  by  the  remainderman,  is  not  in  itself  so  clear,  nor 
in  its  operation  so  equitable,  as  to  justify  a  departure  from 
precedents.  The  purchase  of  government  bonds,  bearing  a  low 
rate  of  interest,  at  a  premium,  was  for  the  benefit  of  the  re- 
mainderman, rather  than  the  life  tenant.  The  income  of  the 
latter  was  not  enhanced,  but  the  security  of  the  former  was  made 
stable  and  certain.  In  such  cases  the  life  tenant  should  receive 
the  interest  without  reduction,  unless  the  testator  has  directed 
otherwise  in  his  will. 

But,  quite  independent  of  this  question,  there  is  another 
feature  of  the  case  which  seems  to  me  to  be  even  more  unjust 
to  the  trustee.  The  trust  is  still  in  operation,  and  the  action  was 
ior  an  intermediate  accounting.  The  parties  are  the  trustee,  the 
life  tenant,  and  his  two  children,  who  are  entitled  to  the  re- 
mainder. The  action  was  sent  to  a  referee  to  hear  and  deter- 
mine. In  his  report  the  findings  of  fact  and  conclusions  of  law 
are  separately  stated.  On  the  trial  the  plaintiflF's  counsel  re- 
quested the  referee  to  rule  and  decide  that  the  life  tenant  should 
be  adjudged  liable  to  refund  any  income  which  has  been  paid 
to  him,  and  which  should  have  been  set  apart  by  the  trustee  as 
a  sinking  fund,  to  be  added  to  the  principal,  and  that  the  trustee 
might  deduct  such  income  improperly  paid  to  the  life  tenant 
from  any  payments  of  income  thereafter  payable  to  him.  The 
referee  refused  to  so  find  or  decide,  on  the  ground  that  it  was 
not  within  the  issues  in  the  action,  and  the  plaintiff  excepted  to 
this  ruling.  I  think  this  ruling  was  error  for  which  the  judg- 
ment should  be  reversed.  There  were  really  no  issues  in  the 
case.  All  the  parties  were  before  the  court,  and  all  prayed  that 
an  accounting  be  had.  The  life  tenant  did  not  allege  in  his  an- 
swer that  he  had  been  paid  too  much,  nor  did  the  infant  de- 
fendants allege  that  their  father  had  been  paid  more  than  he  was 
entitled  to.  The  question  of  overpayments  to  the  life  tenant  was 
not  raised  by  any  pleading,  but  by  the  court  without  pleading,  as 
it  doubtless  might.    But  the  whole  case  was  before  the  court, 
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and  it  was  not  embarrassed  by  any  issues  whatever.  It  had  the 
power  to  do  justice  to  the  trustee  as  well  as  to  the  beneficiaries. 
If  the  life  tenant  had  been  paid  too  much,  the  court  had  ample 
power  .to  order  him  to  restore  the  excess  to  the  trust  fund,  or  to 
permit  the  trustee  to  deduct  such  excess  from  any  payments 
made  to  him  thereafter.  The  court  shotdd  not  have  permitted 
the  life  tenant  and  the  remaindermen,  his  two  children,  to  com- 
bine and  take  from  the  private  property  of  the  trustee  nearly 
$6,000  for  no  other  reason  than  that  the  latter  made  a  mistake 
in  assuming  that  the  direction  in  the  will  to  pay  income  author- 
ized it  to  pay  the  full  interest.  The  ruling  of  the  learned  ref- 
eree is  not  calculated,  as  it  seems  to  me,  to  promote  common 
honesty  or  commercial  morality  on  the  part  of  the  beneficiaries 
of  a  trust  when  dealing  with  their  trustee.  The  latter,  beyond 
all  question,  acted  in  good  faith,  and  the  court  had  ample  power 
to  protect  its  own  officer.  If  there  was  a  mistake,  clearly  the 
life  tenant  was  the  beneficiary  of  it.  He,  as  well  as  the  trustee, 
was  in  the  attitude  of  asking  the  court  to  do  justice ;  and,  unless 
I  am  greatly  mistaken,  the  court  had  full  power  in  that  respect, 
and  should  have  ruled  as  requested.  The  judgment  should,  for 
these  reasons,  be  reversed. 

Gray,  Haight,  Landon,  and  Werner,  JJ.,  concur  with 
Parker,  C.  J.,  for  affirmance;  O'Brien,  J.,  reads  dissenting 
opinion;  Cullen,  J.,  not  sitting. 

Judgment  accordingly. 

^ 

WiLBtR    et  al.   vs.   WiLBER, 

[Court  of  Appeals  of  New  York,  February  i,  1901;  165  N.  Y.  451,  SJ> 

N.  E.  264.] 

Perpetuities  —  Wills  —  Construction. 

A  will  bequeathing  to  testator's  wife  and  two  sons  the  right  to  the  use 
of  his  land  and  certain  personalty  for  fifteen  years,  and  devising  the 
land  and  bequeathing  the  personalty  to  his  grandchildren,  subject 
to  such  use,  he  having  one  grandchild  living,  is  not  unlawful,  as 
suspending  the  power  of  alienation  of  the  land  and  ownership  of  the 
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personalty,  since  on  the  death  of  the  testator  the  fee  vested  in  the 
grandchild,  subject  only  to  the  estate  for  years  given  to  the  widow 
and  sons. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  Margaret  Belinda  Wilber  and  others  against  Edith 
M.  Wilber,  an  infant,  impleaded,  and  others.  From  a  judgment 
of  the  Appellate  Division  (60  N.  Y,,  Supp.  1064)  affirming  a  judg- 
ment for  defendants,  plaintiffs  appeal. 

Affirmed. 

A,  C  Tennant,  for  appellants. 
Hobart  Krum,  for  respondent, 

Parker,  C.  J. —  The  action  was  brought  to  obtain  a  judicial 
construction  of  certain  provisions  of  the  will  of.  David  Wilber, 
deceased,  but  its  special  purpose  was  to  secure  an  adjudication 
that  the  sixteenth  provision  of  the  will  is  void  for  the  reason 
that  it  is  violative  of  the  statutes  forbidding  the  suspension  of 
the  power  of  alienation  of  real  estate  and  the  absolute  owner- 
ship of  personal  property  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the  time  of 
the  death  of  the  testator.  And,  while  the  seventeenth  provision 
is  conceded  to  be  without  vice  in  and  of  itself,  it  is  claimed  to  be 
so  dependent  upon,  and  interwoven  with,  the  sixteenth  provi- 
sion, that  the  destruction  of  the  latter  would  carry  down  the 
seventeenth  provision  with  it,  and  the  practical  result  would  be 
the  transfer  of  the  ownership  of  the  real  and  personal  property 
described  therein  from  the  testator's  granddaughter,  the  defend- 
ant in  this  action,  to  the  plaintiffs  George  I.  Wilber  and  David 
Forrest  Wilber,  who  are  the  sole  residuary  devisees  and  lega- 
tees named  in  the  will,  and  are  also  the  only  heirs-at-law  and 
next  of  kin  of  the  testator. 

The  sixteenth  and  seventeenth  provisions  of  the  will  are  as 
follows :  "  Sixteenth.  I  give,  devise,  and  bequeath  to  my  wife, 
Margaret  Belinda  Wilber,  also  in  lieu  of  dower,  and  my  two 
sons,  George  I.  Wilber  and  David  Forrest  Wilber,  the  use,  for 
fifteen  years  after  my  death,  of  all  my  real  estate  and  farms  which 
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IS  situate  in  the  towns  of  Milford,  Morris,  Middlefield,  and 
Maryland,  in  the  county  of  Otsego  and  State  of  New  York,  and 
also  giving  and  bequeathing  the  use  of  all  the  teams,  harnesses, 
horses,  cows,  young  cattle,  sheep,  and  all  farming  and  dairying 
tools  and  utensils  on  or  belonging  to  any  and  all  of  the  farms 
in  the  towns  above  named.  But,  as  a  condition,  all  of  said  farms 
and  all  of  said  personal  property  are  to  be  maintained  and  kept 
in  as  good  order  and  condition  as  they  are  in  at  the  time  of  my 
death ;  meaning  by  this  that  the  personal  property  left  on  said 
farms  at  the  end  of  the  fifteen  years  shall  be  as  valuable  as  it  is 
at  the  present  time,  and  the  real  estate  shall  be  in  as  good  a 
state  of  cultivation  and  capable  of  as  much  production,  and  the 
fences  and  buildings  thereon  in  as  good  a  state  of  repair,  as  they 
now  are,  so  that  my  grandchild  or  children  mentioned  in  the 
next  or  seventeenth  devise  or  bequest  or  subdivision  shall  have 
and  receive  as  much  personal  property,  and  of  as  much  value, 
as  the  personal  property  herein  mentioned  is  worth  at  the  time 
of  my  death.  In  case  of  the  death  of  any  of  the  persons  above 
named,  then  the  two  surviving  shall  take  the  use  of  the  property 
herein  intended,  share  and  share  alike,  to  the  end  of  the  fifteen- 
years  term  above  mentioned ;  and,  in  case  of  the  death  of  two  of 
the  persons  above  named,  then  the  survivor  shall  take  the  entire 
use  of  the  farms  and  property  to  the  end  of  the  term  aforesaid ; 
intending  to  give  one-third  of  the  produce  and  profits  of  said 
farms,  and  real  estate  and  stock,  etc.,  to  each  of  the  persons 
above  named,  to  the  end  of  the  fifteen  years,  or  so  much  of  said 
term  as  they  all  live.  Seventeenth.  I  give,  devise,  and  bequeath 
all  my  real  estate  and  farms  in  the  towns  of  Milford,  Morris,  Mid- 
dlefield, and  Maryland,  in  the  county  of  Otsego,  N.  Y.,  and  all 
the  personal  property  upon  or  belonging  to  said  farms,  which 
is  more  particularly  mentioned  in  the  last  preceding  sixteenth 
item,  subdivision,  or  devise  or  bequest  of  this,  my  last  will,  to 
my  grandchildren,  to  be  equally  divided  between  them,  share 
and  share  alike,  subject  only  to  the  fifteen-years  use  of  the  same 
heretofore  provided  for;  intending  hereby  to  grant  and  devise 
to  my  grandchild  or  children  all  the  land  and  personal  property 
mentioned,  referred  to,  or  intended  in  the  preceding  sixteenth 
subdivision  of  this  my  last  will." 
The  conclusion  at  which  we  have  arrived,  after  consideration 
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of  the  arguments  of  counsel  and  an  examination  of  the  provi- 
sions in  controversy,  is  that  the  power  of  alienation  of  the  real 
estate,  and  the  absolute  ownership  of  the  personal  property  de- 
scribed therein,  is  not  suspended  thereby.  The  statute  declares 
that  the  power  of  alienation  is  suspended  when  there  are  no 
persons  in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed.  (Real  Prop.  Law,  §  32.)  There  are  only  two 
methods  by  which  such  a  result  can  be  accomplished:  (i)  By 
the  creation  of  a  trust  which  vests  the  estate  in  trustees ;  (2)  by 
the  creation  of  future  estates  vesting  upon  the  occurrence  of 
some  future  and  contingent  event.  {Steinway  v.  Steinway,  163 
N.  Y.  183,  57  N.  E.  312.)  No  trust  was  either  created  or  at- 
tempted by  these  provisions,  nor  did  they  create  a  future  estate 
to  vest  upon  the  occurrence  of  some  future  and  contingent 
event,  but  instead  the  property  became  vested,  upon  the  death 
of  the  testator,  in  his  only  grandchild,  the  defendant  Edith  M. 
Wilber,  who  took  the  fee  of  the  real  estate  subject  only  to  the 
estate  for  years  given  by  the  sixteenth  provision,  and  hence 
there  were  always  persons  in  being  by  whom  an  absolute  fee 
in  possession  could  be  conveyed.  We  are  also  of  the  opinion 
that  the  absolute  ownership  of  the  personal  property  is  not  sus- 
pended by  the  will.  It  follows  from  the  conclusions  reached 
that  the  judgment  must  be  affirmed,  with  costs. 

Gray,  Bartlett,  Martin,  Vann,  Cullen,  and  Werner,  JJ., 
•concur. 

Judgment  affirmed. 


Note.—  SUSPENSION  OF  POWER  OF  ALIENATION. 

(a)  Summaiy  by  late  text-writer. 

(b)  Creation  of  trust  does  not  itself  suspend  the  power. 

(c)  As  affected  by  continuance  of  power  of  sale. 

(d)  As  depending  upon  duration  of  life. 

(e)  Power  in  trust. 

(0  By  what  law  governed, 
(g)  Illustrative  cases. 

(a)  Bxanmarj  by  late  tezt-wTlt«r.-~  The  limit  prescribed  by  the  com- 
mon law  to  the  suspension  of  the  power  of  alienation  is  to  life  or  lives 
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in  being  and  twenty-one  years  thereafter,  and  this  rule  prevails  in  the 
different  States,  unless  changed  or  modified  by  statute.  In  some  of  the 
States  the  common-law  rule  is  confirmed  by  statute^  and  in  some  others, 
as,  for  instance,  New  York,  the  vesting  of  the  fee  cannot  be  suspended 
longer  than  two  lives  in  being  at  the  creation  of  the  estate  or  at  the 
death  of  the  testator.  (2  Underhill  Wills,  f  897.  See  also  note,  "  Nature 
and  Scope  of  the  Doctrine  of  Perpetuities,"  i  Prob.  Rep.  Annot.  451; 
Gray  Restraints  on  Alienation;  Chaplin  Suspension  of  the  Power  of 
Alienation.  [This  particular  note  is  prepared  more  with  reference  to  the 
effect  of  trusts.  Jhe  snbject  is  so  much  governed  by  the  language  of 
the  particular  will  that  it  is  impossible  to  do  much  more  than  to  refer 
to  the  cases.]) 

(b)  Creation  of  tnurt  doM  not  ItMlf  snspettd  the  power. —  The  mere 
creation  of  a  trust  does  not  of  itself  suspend  power  of  alienation.  It  is 
only  suspended  by  such  a  trust,  where  a  trust  term  is  created  either 
expressly  or  by  implication,  during  the  existence  of  which  a  sale  by  the 
trustee  would  be  in  contravention  of  the  trust.  Where  the  trustee  is 
empowered  to  sell  the  land,  without  restriction  as  to  time,  the  power 
of  alienation  is  not  suspended,  although  the  alienation  in  fact  may  be 
postponed  by  the  nonaction  of  the  trustee,  or  in  consequence  of  a  dis- 
cretion reposed  in  him  by  the  creator  of  the  trust.  The  statute  of  per- 
petuities is  pointed  only  to  the  suspension  of  the  power  of  alienation, 
and  not  at  all  to  the  time  of  its  actual  exercise.  (Robert  v.  Corning,  89 
N.  Y.  22s;  Stoiber  v.  Stoiber,  40  App.  Div.  156,  57  N.  Y.  Supp.  916; 
Spitzer  v.  Spitzer,  38  App.  Div.  439,  56  N.  Y.  Supp.  470;  Chanler  v.  New 
York  Elevated  R.  Co.,  34  App.  Div.  305,  54  N.  Y.  Supp.  341.  And  sec 
Garvey  v.  McDevitt,  72  N.  Y.  556.  But  see,  where  power  of  sale  is 
imperative,  Dana-  v.  Murray,  122  N.  Y.  604,  613,  26  N.  E.  21.  And 
compare  Allen  v.  Allen,  149  N.  Y.  280^  43  N.  £.  626.) 

(c)  As  affected  by  continuance  of  power  of  sale* — The  absolute 
ownership  and  power  of  disposition  is  not  suspended  because  the  execu- 
tor to  whom  the  will  gives  an  imperative  power  of  sale  may  require  a 
period  of  time  not  measured  by  lives  to  execute  the  power.  Such  a  sus- 
pension results  only  in  a  case  where  there  are  no  persons  in  being  by 
whom  an  absolute  estate  in  possession  may  be  conveyed.  (Deegan  v. 
Wade,  144  N.  Y.  573,  39  N.  E.  692.) 

A  devise  to  executors  in  trust  to  sell  as  soon  as  in  their  judgment  the 
land  can  be  sold  for  a  reasonable  price  does  not  suspend  the  power  of 
alienation.    (Atwater  v.  Russell,  49  Minn.  22,  51  N.  W.  629,  52  id.  26.) 

(d)  As  depending  upon  duration  of  life.— A  trust  suspending  the 
power  of  alienation  for  any  fixed  period  of  years,  not  depending  upon 
the  duration  of  life,  iis  invalid.  (Crew  v.  Pratt,  119  Cal.  139,  51  Pac.  38. 
And  see  State  v.  Holmes,  115  Mich.  456,  73  N.  W.  548.  But  compare 
Deegan  v.  Wade,  144  N.  Y.  573,  39  N.  E.  692;  Schermerhom  v.  Cotting, 
231  N.  Y.  46^  29  N.  £.  98a) 
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(e)  PowttP  in  trust. —  A  perpetuity  cannot  be  created  by  means  of  a 
power  in  trust  any  more  than  by  a  direct  limitation.  (Booth  v.  Baptist 
Church,  126  N.  Y.  215,  28  N.  E.  238.) 

Distinction  between  a  power  in  trust  and  title  in  trust.  (Steinway  v. 
Steinway,  163  N.  Y.  184,  $7  N.  E.  312.) 

(0  By  what  law  governed. —  Governed  by  law  of  domicile  as  to  per- 
sonalty. (Whitney  v.  Dodge,  105  Cal.  192,  ^  Pac.  636.  See  note, 
**  What  Law  Governs,"  5  Prob.  Rep.  Annot.  206.) 

(g)  niiistratlve  caM0._  Devise  of  life  estate  to  thre^  children,  with 
remainder  over  to  the  "  body  heirs  "  ,of  all  of  such  children,  held  to  be 
invalid.     (Trufant  v.  Nunnerley,  106  Mich.  554,  64  K.  W.  469.) 

Conditions  annexed  to  a  devise  may  operate  as  an  unlawful  suspension 
of  the  power  of  alienation  and  be  void,  but  the  devise  itself  may  remain 
valid.    (Saxton  v.  Webber,  83  Wis.  618,  53  N.  W.  905.) 

A  provision  in  will  for  a  sale  of  lands  ''  as  soon  as  the  leases  of  rented 
lands  are  canceled,"  and  for  distribution  of  the  proceeds,  does  not  sus- 
pend the  power  of  alienation.  (Toland  v.  Toland,  123  Cal.  140,  55 
Pac.  681.) 

A  devise  to  trustees  for  support  of  testator's  children  for  their  lives, 
remainder  to  grandchildren  when  youngest  arrives  at  the  age  of  forty, 
held  to  violate  rule  as  tp  perpetuities.  (Edgerley  v.  Barker,  66  N.  H. 
434,  31  Atl.  900.) 

A  devise  in  trust  to  a  municipal  corporation,  the  land  to  be  used  as  a 
driving  park  and  .agricultural  grounds,  held  to  illegally  suspend  the 
power  of  alienation.    (Beurhaus  v.  Cole,  94  Wis.  617,  69  N.  W.  986.) 

A  gift  to  a  cashier  of  bank  and  its  successors,  in  trust  to  collect,  etc., 
during  the  corporate  existence  of  the  bank,  "  either  under  its  present 
charter  or  by  virtue  of  any  renewals  or  extensions  thereof,"  held  to  vio- 
late the  rule.    (Siedler  v.  Syms,  56  N.  J.  Eq.  275,  38  Atl.  424.) 

It  is  not  sufficient  that  in  a  clause  of  the  will  the  absolute  power  of 
ownership  and  of  alienation  may  be  suspended  for  three  lives  or  for 
many  lives,  provided  that  such  suspension  be  bounded  by  two  design 
nated  lives  in  being  at  the  death  of  the  testator.  (Bird  v.  Pickford, 
141  N.  Y.  18,  20,  35  N.  E.  938.) 

Will  provided,  **  all  the  rest,  residue  and  remainder  of  my  property  I 
give,  devise  and  bequeath  to  E.  to  be  distributed  by  her  among  her 
descendants,  children  and  grandchildren,  according  to  her  discretion." 
Held  not  to  violate  the  rule.    (Woodbridge  v.  Winslow,  170  Mass.  388, 

49  N.  E.  738.) 

The  statutory  test  of  what  constitutes  a  suspension  of  the  power  of 
alienation,  and  of  absolute  ownership  as  to  personal  property,  is  that  it 
occurs  only  when  there  are  no  persons  in  being  by  whom  an  absolute 
estate  in  possession  can  be  conveyed.  (Sawyer  v.  Cubby,  146  N.  Y.  192, 
196,  40  N.  E.  869.) 

Devise  to  trustee  for  use  of  testator's  youngest  son  for  life,  provided 
that  upon  his  decease  the  trust  estate  should  be  conveyed  to  his  issue 


398  PROBATE  REPORTS  ANNOTATED. 

then  living,  or  if  he  died  without  issue  it  should  descend  to  the  heirs  of 
the  testator  then  living,  does  not  unlawftdly  suspend  the  power  of  alien- 
ation.    (Saxton  V.  Webber,  83  Wis.  6i8»  53  N.  W.  905.) 

As  affected  by  existence  or  continuance  of  a  trust.  (Hooker  v.  Hooker, 
166  N.  Y.  156,  59  N.  E.  769;  Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E. 
938;  Schettler  v.  Smith,  41  N.  Y.  328;  Downing  v.  Marshall,  23  id.  366; 
Radley  v.  Kuhn,  97  id.  34;  Mott  v.  Ackermann,  92  id.  539;  Weeks  v.  Corn- 
well,  104  id.  325,  10  N.  E.  431;  Van  Brunt  v.  Van  Brunt,  iii  N.  Y.  178, 
19  N.  E.  60;  Crooke  v.  County  of  Kings,  97  N.  Y.  421;  Corse  v.  Chap- 
man, 153  id.  466,  47  N.  E.  812;  Allen  v.  Allen,  149  N.  Y.  280,  43  N.  E. 
626;  Schermerhorn  v.  Cotting,  131  N.  Y.  48,  29  N.  E.  980;  Buchanan  v. 
Little,  154  N.  Y.  147,  47  N.  E.  970;  Fargo  v.  Squires,  154  N.  Y.  250^  48 
N.  E.  509;  Matter  of  Tompkins,  154  N.  Y.  634,  49  N.  E.  135;  Under- 
wood v.  Curtis,  127  N.  Y.  523,  28  N.  E.  585;  Matteson  v.  Palsner,  56  App. 
Div.  92,  67  N.  Y.  Supp.  612;  Stoiber  v.  Stoiber,  40  App.  Div.  156,  57  N. 
Y.  Supp.  916;  Mills  V.  Mills,  50  App.  Div.  221,  63  N.  Y.  Supp.  771; 
Mansbach  v.  New,  58  App.  Div.  191,  68  N.  Y.  Supp.  674;  Meek  v.  Briggs, 
87  Iowa,  610,  617,  54  N.  W.  456;  Rolfe  v.  Rumford  Asylum,  69  N.  H. 
238,  45  Atl.  1087;  Gerber's  Estate,  196  Pa.  St.  366,  46  Atl.  497;  Re 
Tuomey  [1899],  2  Ch.  739;  Eldred  v.  Meek,  183  111.  26,  55  N.  E.  536,  5 
Prob.  Rep.  Annot.  128;  Howe  v.  Morss,  174  Mass,  494,  55  N.  E.  213.) 


Gould  vs,  Chicago  Theological  Seminary  et  al. 

[Supreme  Court  of  Illinois,  February  20,  1901;  189  111.  282,  59  N.  E.  536.] 

Holographic  Will  —  Execution  —  Signature  —  Acknowl- 
edgment. 

1.  A    holographic   will,   with    a   regular   attestation   clause,    was    found 

among  the  valuable  papers  of  the  testator,  who  was  familiar  with 
the  formalities  required  in  the  execution  of  wills.  It  was  shown 
that  his  signature  was  genuine,  and  that  the  attesting  witnesses 
signed  the  attestation  clause  at  his  request  and  in  his  presence.  Held 
sufficient  to  show  that  his  signature  was  on  the  instrument  at  the 
time  it  was  subscribed  by  the  attesting  witnesses,  though  they  testi- 
fied that  they  failed  to  notice  it. 

2.  A  testator  requested  the  attesting  witnesses  to  sign  their  names  to  a 

paper  bearing  his  signature,  on  which  he  had  written  a  regular 
attestation  clause,  stating  that  he  acknowledged  the  instrument, 
without  stating  that  it  was  his  will.    Held  a  sufficient  acknowledge 
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ment  that  the  instrument  was  his  act  and  deed,  as  required  by 
Revised  Statutes,  page  1746,  though  the  witness  did  not  see  his 
signature  and  did  not  know  that  the  instrument  was  his  will. 

Appeal  from  Circuit  Court,  Cook  county;  John  Gibbons, 
Judge. 

Petition  by  Francis  D.  Little  for  the  probate  of  the  last  will 
and  testament  of  Leonard  Gould,  deceased.  From  a  judgment 
admitting  the  will  to  probate,  Frank  Gould,  a  brother  of  the 
deceased,  appeals. 

Affirmed. 

Partridge  &  Partridge  {Gwynn  Garnett,  of  counsel),  for  ap- 
pellant. 

David  Fates,  Mason  B.  &  F,  S,  Loomis,  Page  &  Booth,  and 
Bentley  &  Burling,  for  appellees. 

Hand,  J. —  On  November  23,  1899,  Francis  D.  Little,  the 
executor  therein  named,  presented  for  probate  to  the  Probate 
Court  of  Cook  county  an  instrument  in  writing  bearing  date 
February  2,  1898,  purporting  to  be  the  last  will  and  testament 
of  Leonard  Gould,  deceased.  The  court,  upon  hearing,  held  the 
instrument  not  to  be  duly  proven,  and  refused  to  admit  the  same 
to  probate.  An  appeal  was  perfected  by  certain  of  the  bene- 
ficiaries therein  named  to  the  Circuit  Court  of  said  county, 
where,  upon  a  hearing,  said  instrument  was  held  to  be  duly 
proven,  admitted  to  probate,  and  ordered  recorded ;  and  Frank 
Gould,  brother  of  the  testator,  has  prosecuted  this  appeal. 

The  testator  died  seized  and  possessed  of  real  estate  situated 
in  the  State  of  Illinois,  which  is  disposed  of  by  said  will.  A 
freehold  therefore  is  involved,  and  the  appeal  was  properly 
prosecuted  to  this  court. 

The  instrument  introduced  in  evidence  was  written  upon  the 
four  pages  of  a  sheet  of  legal  cap,  and,  including  the  attesta- 
tion clause,  was  in  the  handwriting  of  Leonard  Gould.  It  was 
by  him  signed  and  sealed,  and  had  attached  thereto,  immediately 
following  the  attestation  clause,  the  genuine  signatures  of  Peter 
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R.  Earling  and  O.  A.  Manchee,  which  attestation  clause,  as  at- 
tested by  said  witnesses,  is  as  follows : 

"  Signed,  sealed,  and  acknowledged  by  Leonard  Gould  in  our 
presence,  who  at  his  request  and  in  his  presence  have  subscribed 
our  names  as  witnesses,  at  Chicago,  Illinois,  this  second  day 
of  February,  A.  D.  1898. 

"  Peter  R.  Earling,  Witness. 

"  O.  A.  Manchee,       "    "  " 


Earling  testified  that  he  wrote  his  name  as  a  witness  to  the 
paper  presented  for  probate;  that  Leonard  Gould  came  to  his 
desk  with  the  paper  in  his  hand  and  said  to  him,  "  Will  you 
please  witness  this?  "  or  "  Will  you  please  witness  this  paper?  " 
that  Gould  kept  his  finger  on  the  paper  and  indicated  where  he 
wanted  him  to  sign;  that  the  paper  was  so  folded  that  only  a 
few  words  of  writing  were  visible ;  that  he  did  not  read  the  words 
in  sight ;  that  he  wrote  his  name,  also  the  word  "  Witness,"  on 
the  right-hand  side  of  the  paper,  below  the  writing;  that  he 
fully  identified  the  paper;  that  he  did  not  see  Gould  sign  the 
paper  or  his  signature  thereon;  that  he  assumed  it  had  been 
signed  by  Gould  before  he  witnessed  it ;  that  he  handed  it  back 
to  Gould,  who  said  to  him,  "  Well,  who  can  I  get  for  another 
witness  ?  "  that  he  replied,  "  There  is  Manchee ;  he  can  do  it  for 
you ; "  that  Manchee  was  standing  up  at  a  desk  to  the  rear  of 
Earling's  desk,  and  Gould  started  in  that  direction.  Manchee 
testified  that  as  he  was  standing  at  his  desk  the  testator  came  up 
to  him  with  a  sheet  of  legal  cap  with  some  writing  on  it  out 
at  full  length ;  that  as  he  reached  the  desk  he  folded  the  paper 
and  said,  "  Sign  your  name  there,  Manchee,"  or  something 
of  that  sort;  that  the  witness  did  so,  and  the  testator  took  the 
paper  away  with  him ;  that  he  knew  he  was  signing  as  a  witness ; 
that  he  placed  two  dots,  meaning  "  ditto  "  below  the  word  "  Wit- 
ness ;  "  and  that  he  did  not  see  Leonard  Gould  sign  the  paper,  or 
his  signature  thereon.  Between  the  time  of  the  execution  of  the 
will  and  his  death  Gould  spoke  to  different  parties  of  having 
made  his  will.  After  his  death  the  will  was  found  in  his  box  in 
a  safety-deposit  vault  in  the  city  of  Chicago,  among  his  valuable 
papers.  He  had  executed  a  prior  will,  and  knew  it  was  neces- 
sary that  a  will  be  signed  and  witnessed.    The  question  presented 
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here  for  determination  is,  does  the  evidence  of  the  attesting  wit- 
nesseSy  taken  in  connection  with  the  other  facts  and  circum- 
stances proven  on  the  hearing,  and  the  presumptions  which  arise 
therefrom,  establish  the  execution  of  the  instrument  offered  in 
evidence  as  the  last  will  and  testament  of  Leonard  Gould  ?  On 
the  hearing  in  the  Probate  Court  the  evidence  was  properly  con- 
fined to  the  testimony  of  the  two  attesting  witnesses,  and,  un- 
less their  testimony  was  sufficient  to  establish  the  execution 
of  the  will,  probate  thereof  was  rightly  refused.  On  the  trial  in 
the  Circuit  Court,  probate  of  the  will  having  been  refused  by 
the  Probate  Court,  a  different  rule  prevails,  and  the  proponents 
of  the  will  in  that  court  were  not  confined  to  the  testimony  of 
the  two  attesting  witnesses,  but,  to  support  and  estabUsh  the 
execution  of  the  will,  might  rightfully  resort  to  any  legitimate 
evidence  to  establish  a  will  in  chancery.  (3  Starr  &  C.  Annot. 
Stat.  4042,  chap.  148,  §  13;  Crowley  v.  Crowley,  80  IlL  469; 
Thompson  v.  Owen,  174  id.  229,  51  N.  E.  1046,  45  L.  R.  A.  682.) 
We  shall  first  consider  whether  the  will  was  signed  at  the 
time  it  was  subscribed  by*the  attesting  witnesses.  The  witnesses 
both  state  that  at  the  time  they  signed  their  names  to  said  in- 
strument they  did  not  see  written  thereon  the  signature  of  the 
testator.  There  is  therefore  no  direct  proof  that  the  signature  of 
the  testator  was  upon  the  instrument  at  the  time  it  was  sub- 
scribed by  the  attesting  witnesses.  The  witnesses  however  do 
not  say  it  was  not  signed  by  the  testator  at  the  time  they  signed 
as  witnesses.  They  only  say  it  was  folded  so  they  did  not  see 
that  part  of  the  paper  upon  which  the  signature  of  the  testator 
now  appears.  It  may  therefore  have  been  signed  by  the  testator, 
and  they  not  have  seen  his  signature.  The  will,  including  the 
attestation  clause,  is  in  the  handwriting  of  Leonard  Gould.  At- 
tached thereto  is  his  genuine  signature.  He  sought  out  Earling 
and  Manchee  and  asked  them  to  witness  it,  which  they  did. 
From  these  facts  a  presumption  arises  that  it  was  signed  by  the 
testator  when  he  caused  it  to  be  attested.  It  would  be  unreason- 
able to  assume  that  the  testator  asked  the  witnesses  to  attest  the 
execution  of  an  unsigned  instrument.  It  is  said  in  Dewey  v. 
Dewey  ([Mass.],  i  Mete.  349,  354):  "The  signature  of  the 
testator  is  admitted  to  be  a  genuine  signature,  and  the  certificate 
of  attestation  assumes  that  it  had  been  already  signed.    The  pur- 
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pose  of  procuring  the  attestation  of  the  witnesses  was  to  give 
effect  to  the  instrument  as  a  valid  will.  It  can  hardly  be  sup- 
posed that  the  testator,  who  was  by  his  own  active  agency  pro- 
curing the  authentication  of  the  instrument  by  the  requisite 
witnesses,  would  have  omitted  the  first  step  necessary  to  its  due 
execution,  viz.,  the  signature  by  himself." 

Where  there  is  proof  that  the  signature  to  the  will  produced 
is  the  genuine  signature  of  the  testator,  and  that  the  two  sub- 
scribing witnesses  signed  the  attestation  clause  in  his  presence,  a 
prima  facie  case  is  made  in  favor  of  the  due  execution  of  the  will, 
and  this  prima  facie  case  is  not  overcome  by  the  mere  fact  that 
the  subscribing  witnesses  testify  that  they  failed  to  notice  whether 
the  will  was  signed  or  not.  In  Hobart  v.  Hobart  (154  111.  610, 
39  N.  E.  581),  it  is  said  (page  619,  154  111.,  and  page  584,  39 
N.  E.)  :  "  In  addition  to  the  presumption  that  the  testator, 
Hobart,  had  signed  the  will,  arising  from  his  declaration  that  it 
was  his  will,  and  from  his  request  to  the  witnesses  to  sign  it,  there 
is  proof  that  the  signature  to  the  will  produced  is  his,  and  that 
the  two  subscribing  witnesses  signed  the  attestation  clause  in  his 
presence.  Thus  a  prima  facie  case  is  made  in  favor  of  the  due 
execution  of  the  will ;  and  this  prima  facie  case  is  not  overcome 
by  the  mere  fact  that  the  subscribing  witness  here  testifying  failed 
to  notice  whether  the  will  was  signed  or  not,  and  cannot  remem- 
ber whether  she  saw  the  signature  or  not."  Furthermore,  the 
attestation  clause  is  in  the  handwriting  of  the  testator,  and  con- 
tains a  recital  that  the  will  had  been  signed.  All  the  authorities 
concur  in  holding  that  such  attestation  is  prima  fade  evidence  of 
the  due  execution  of  the  will,  and  will  often  prevail  over  the 
testimony  of  witnesses  who  give  evidence  tending  to  show  that 
some  of  the  requisites  were  omitted.  "  It  seems  to  be  well  settled 
that,  in  the  absence  of  all  proof,  the  witnesses  being  deceased  or 
not  in  a  condition  to  give  testimony,  the  presumption  omnia  rite 
acta  will  arise,  as  in  ordinary  cases.  *  *  *  And,  where  the 
attestation  clause  contains  all  the  particulars  of  a  good  execution, 
it  will  always  be  prima  facie  evidence  of  due  execution,  and  will 
often  prevail  over  the  testimony  of  witnesses  who  give  evidence 
tending  to  show  that  some  of  the  requisites  were  omitted,  (i 
Redf.  Wills  [4th  ed.],  238;  Thompson  v.  Owen,  supra.)  In 
Abbott  V.  Abbott  (41  Mich.  540,  2  N.  W.  810),  it  is  said  (page 
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542,  41  Mich.,  and  page  811,  2  N.  W.)  :  "  We  know  of  no  rule 
of  law  which  makes  the  probate  of  a  will  depend  upon  the  recol- 
lection, or  even  the  veracity,  of  a  subscribing  witness.  The  law, 
for  wise  and  obvious  reasons,  requires  such  instruments  to  be 
executed  and  attested  with  such  precautions  as  will  usually  guard 
against  fraud.  But,  if  the  forgetfulness  or  falsehood  of  a  sub- 
scribing witness  can  invalidate  a  will,  it  would  be  easy  in  many 
cases  to  use  such  artifices  or  corruption  as  would  render  the  best 
will  nugatory.  Their  evidence  is  not  conclusive  either  way,  nor 
does  the  law  presume  that  they  are  either  more  or  less  truthful 
than  others.  It  presumes  they  had,  when  they  signed,  full  knowl- 
edge of  what  they  were  doing ;  and  in  case  they  are  dead,  their 
attestation,  when  proved,  is  prima  facie  evidence  that  all  was  done 
as  it  should  be."  In  McCurdy  v.  Neall  (42  N.  J.  Eq.  333,  7  AtL 
566),  it  was  said:  "The  attestation  clause  is  perfect,  and  the 
execution  to  which  the  witnesses  thus  certify  and  attest  is  an 
exact,  compliance  with  the  statute.  Under  such  circumstances  the 
court  must  have  clear  proof,  to  warrant  the  conclusion  that  the 
will  was  not  duly  executed.  {Wright  v.  Rogers,  L.  R.  i  Prob. 
&  Div.  678.)  In  Allaire  v.  Allaire  (37  N.  J.  Law,  312),  it  is  laid 
down  that  '  if  the  attestation  clause  is  perfect,  and  shows  on  its 
face  that  all  the  forms  required  by  the  statute  have  been  com- 
plied with,  and  the  subscribing  witnesses,  when  called,  admit  their 
signatures,  but,  through  defect  of  memory,  or  for  any  other 
reason,  fail  to  testify  to  the  due  execution  of  the  will,  it  may  be 
established  on  the  presumption  arising  from  the  form  of  the  at- 
testing clause,  unless  there  be  affirmative  evidence  given  to  dis- 
prove its  statements.*  In  Tap  pen  v.  Davidson  (27  N.  J.  Eq. 
459),  it  was  held  that  if  in  such  case  it  be  merely  doubtful,  from 
the  evidence,  whether  the  statutory  requisites  have  been  cofnplied 
with,  the  presumption  arising  from  the  attestation  clause  is  not 
overcome.  In  this  case  the  evidence  is  by  no  means  such  as  to 
disprove  the  statements  in  the  attestation  clause."  In  In  re  Kel- 
lum's  Will  (52  N.  Y.  517),  it  was  said  (page  519)  :  "  If  the 
attestation  clause  is  full,  and  the  signatures  genuine,  and  the 
circumstances  corroborative  of  due  execution,  and  no  evidence 
disproving  a  compliance  in  any  particular,  the  presumption  may 
be  lawfully  indulged  that  all  the  provisions  of  the  statute  were 
complied  with,  although  the  witnesses  are  unable  to  recollect  the 
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■execution  or  what  took  place  at  the  time.  In  proportion  to  the 
absence  of  memory  should  care  and  vigilance  be  exercised  in 
examining  the  facts,  to  prevent  fraud  and  imposition ;  but,  if  the 
circumstances  of  good  faith  and  intelligence  of  the  witnesses 
satisfy  the  judgment  that  the  statute  has  been  complied  with, 
there  is  no  rule  of  law  to  prevent  admitting  the  will  to  probate." 
In  Jauncey  v.  Thorne  (2  Barb.  Ch.  40),  Chancellor  Walworth 
said  (page  59)  :  "  It  is  a  very  different  question  howevfer  whether, 
to  sustain  and  establish  the  validity  of  a  will,  the  courts  should 
hold  it  to  be  necessary  for  the  subscribing  witnesses  to  recollect 
and  testify  to  the  fact  that  all  the  formalities  prescribed  in  the 
statute  were  actually  complied  with;  for,  if  this  were  required, 
v^ry  few  devises  of  property  would  be  supported  unless  the  testi- 
mony of  the  witnesses  was  taken  and  perpetuated  soon  after  wills 
attested  by  them  were  made.  This,  in  many  cases,  would  be 
wholly  impracticable,  as  the  testator  frequently  lives  many  years 
after  he  has  executed  his  will.  And  where  there  is  good  reason 
to  suppose  the  will  has  been  duly  executed,  and  that  no  fraud  or 
Want  of  testamentary  capacity  existed  at  the  time  it  was  made, 
justice  to  the  dead  as  well  as  to  the  living  requires  that  the  de- 
clared wishes  of  the  testator  should  not  be  defeated  by*  the  im- 
perfect recollections  of  the  attesting  witnesses,  or  by  reason  of 
their  deaths  or  removal  beyond  the  jurisdiction  of  the  State.  It 
is  for  this  reason  that  the  most  liberal  presumptions  in  favor  of 
the  due  execution  of  wills  are  sanctioned  by  courts  of  justice, 
where,  from  lapse  of  time  or  otherwise,  it  may  be  impossible  to 
give  positive  evidence  on  the  subject."  In  the  case  of  Peck  v. 
Cary  {t.'j  N.  Y.  9),, Chief  Justice  Denio  said  (page  32)  :  "A 
different  rule,  and  one  which  should  require  the  witnesses  always 
to  remember  and  be  able  to  state  affirmatively  the  several  matters 
required  to  be  done,  would  render  wills  the  most  uncertain  of  all 
legal  instruments."  In  In  re  O'Hagan's  Will  (73  Wis.  78,  40 
N.  W.  649),  where  both  of  the  attesting  witnesses  testified  that 
they  had  no  recollection  whatever  of  signing  the  instrument,  and 
could  testify  only  to  the  genuineness  of  their  signatures,  the  Su- 
preme  Court  said  (page  83,  73.  Wis.,  and  page  651,  40  N.  W.) : 
*'  The  presumption  arising  from  the  attestation  and  the  attesting 
clatise  to  the  effect  that  it  was  subscribed  by  the  witnesses  in  the 
presence  of  the  testator  is  not  overcome  by  proof;  hence  the  in- 
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strument  was  properly  probated  as  the  last  will  and  testament  of 
Peter  O'Hagan."  In  Orser  v.  Orser  (24  N.  Y.  51),  Judge 
Selden  says  (page  52)  :  "A  will  duly  attested  upon  its  face, 
the  signatures  to  which  are  all  genuine,  may  be  admitted  to  pro- 
bate, although  none  of  the  subscribing  witnesses  are  able  to  swear 
from  recollection  that  the  formalities  required  by  the  statute  were 
complied  with,  and  even  although  some  of  them  should  swear 
positively  that  they  were  not,  if  the  other  evidence  warrants  the 
inference  that  they  were."  In  In  re  CottreH's  Will  (95  N.  Y. 
329),  it  is  said  (page  334) :  "  The  precise  force  which  should  be 
accorded  to  a  lull  attestation  clause  regularly  authenticated  is  not 
very  clearly  defined  in  the  cases,  but  they  all  agree  in  the  con- 
clusion that  it  is  entitled  to  great  weight  in  the  determination  of 
the  question  of  fact  involved.  (Blake  v.  Knight,  3  Curt.  547; 
Orser  v.  Qrser,  24  N.  Y.  55.),  A  regular  attestation  clause,  shown 
to  have  been  signed  by  the  witnesses,  and  corroborated  either  by 
the  circumstances  surrounding  the  execution  of  the  instrument, 
the  testimony  of  other  witnesses  to  the  fact  of  due  execution,  or 
other  competent  evidence,  has  been  held  in  many  other  cases,  as 
well  as  those  already  cited,  to  be  sufficient  •to  establish  a  will 
signed  by  the  testator,  even  against  the  positive  evidence  of  the 
attesting  witnesses  to  the  contrary." 

Another  paper  found  in  said  safety-deposit  box,  bearing  date 
the  28th  day  of  April,  1879,  which  was  proven  to  have  been 
signed,  sealed,  and  duly  witnessed  by  the  testator,  but  with  the 
space  Jor  signatures  cut  out,  was  offered  in  evidence.  Mr.  N.  A. 
Partridge,  the  attorney  who  prepared  said  paper,  testified  that 
when  he  prepared  the  same  Gould  asked  him  if  it  was  necessary 
that  the  attesting  witnesses  should  know  that  the  paper  was  a 

a 

will;  that  he  said  it  was  not,  provided  he  acknowledged  it  as  an 
instrument  executed  by  him;  that  said  paper  was  executed  at  the 
store  of  L.  Gould  &  Co.,"  in  his  presence;  that  Gould  and  he 
stepped  to  the  desk  of  one  of  the  witnesses ;  that  the  other  witness 
was  called  over  to  that  desk ;  that  he  folded  the  paper  and  put  it 
down  on  the  desk  before  them  in  such  way  that  Gould's  signature 
could  be  seen,  but  not  the  body  of  the  instrument ;  that  he  asked 
Gould  if  he  acknowledged  this  paper  as  an  in^strument  executed 
by  himself;  that  he  said  he  did;  that  Gould  asked  the  witnesses 
to  sign  as  such,  which  they  did  in  the  presence  of  (jould  and  of 
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each  other.  This  testimony  showed  that  Gould  was  fully  in- 
formed as  to  the  requirements  of  the  statute  with  reference  to  the 
execution  of  wills  at  the  time  the  will  in  question  was  attested. 
It  has  been  held  that  the  fact  that  the  testator  was  familiar  with 
the  formalities  required  in  the  execution  of  wills  is  evidence  tend- 
ing to  show  that  a  will  regularly  signed  and  witnessed  was  duly 
executed.  (Gove  v.  Gawen,  3  Curt.  151 ;  Chambers  v.  Queen's 
Proctor,  2  id.  415;  Gable  v.  Rauch  [S.  C],  27  S.  E.  555;  Webb 
V.  Dye,  18  W.  Va.  376;  In  re  Menge's  Will  [Sur.],  35  N.  Y. 
Supp.  493 ;  Gtvillim  t.  GwUlim,  3  Swab.  &  T.  200.) 

The  fact  that  the  testator  placed  the  instrument  among  his 
private  papers  is  evidence  that  it  was  properly  executed.  In  In 
re  Kellum's  Will  (supra),  a  will  was  admitted  to  probate.  The 
court  laid  stress  upon  the  fact  that  the  draftsman  was  a  lawyer 
skilled  in  the  preparation  and  execution  of  wills.  It  was  also 
deemed  important ''  that  the  testator  kept  it  until  his  death  among 
his  valuable  private  papers.."  In  In  re  Sullivan's  Will  (114  Mich. 
189,  72  N.  W.  135),  both  the  attesting  witnesses  were  dead,  and 
the  will  was  signed  by  the  testatrix  by  simply  making  her  mark. 
It  was  claimed  that  there  was  no  proof  of  a  proper  execution. 
The  court  held  that  to  prove  the  due  execution  of  the  will  it  was 
competent  to  consider  that  the  testatrix  deposited  the  will  in  the 
Probate  Court,  and  at  various  times  prior  to  her  death  spoke  of 
the  instrument,  recognizing  it  as  her  will,  and  that  the  will  and 
attestation  clause  were  drawn  by  a  lawyer  of  good  repute.  In 
Thompson  v.  Owen  (supra),  the  genuine  signature  of  the  tes- 
tator was  attached  to  the  will.  The  attestation  clause  recited  full 
compliance  with  all  the  requirements  of  the  statute  with  relation 
to  the  execution  of  wills.  The  testator  had  been  instructed  by 
the  attorney  who  prepared  the  will  as  to  the  requirements  of  the 
statute  with  relation  to  the  execution  of  wills.  After  the  death 
of  the  testator  the  will  was  produced  by  the  custodian  thereof, 
with  whom  it  had  been  deposited  by  the  testator  for  safe-keeping ; 
and  the  attesting  witnesses,  each  for  himself,  testified  that  the 
signature  appended  to  the  attestation  clause,  purporting  to  be  his 
signature,  was  his  true  and  genuine  sig^ture.  The  will  was 
admitted  to  probate,  although  each  of  the  attesting  witnesses  testi- 
fied that  he  had  no  recollection  of  signing  the  said  attestation 
clause  or  of  seeing  the  deceased  sign  the  will,  or  that  the  deceased 
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ever  acknowledged  the  same  to  be  his  act  or  deed.  From  all 
these  facts  and  circumstances,  and  the  presumptions  legitimately 
arising  therefrom,  the  mind  is  irresistibly  forced  to  the  conclu- 
sion, as  an  established  fact,  that  this  instrument  was  signed  by 
Gould  at  the  time  the  attesting  witnesses  subscribed  their  names 
thereto  as  witnesses  to  the  execution  thereof. 

Having  reached  the  conclusion  that  the  will  was  signed  by  the 
testator  at  the  time  it  was  subscribed  by  the  attesting  witnesses, 
we  will  next  consider  whether  the  evidence  shows  it  to  have  been 
duly  acknowledged.  It  is  not  necessary  that  the  attesting  wit- 
nesses see  the  signature  of  the  testator  upon  the  face  of  the  will, 
that  they  know  the  instrument  they  are  witnessing  to  be  a  will, 
or  that  an  acknowledgement  of  the  signature  be  made  to  them  by 
the  testator.  The  statutory  requirement  is  isatisfied  if  the  tes- 
tator acknowledge  the  execution  of  the  will.  And  such  acknowl- 
edgment need  not  be  in  language.  Any  act,  sign,  or  gesture  of 
the  testator  will  suffice  which  indicates  an  acknowledgment  of  the 
will  with  unmistakable  certainty.  {Allison  v.  Allison,  46  111.  60; 
Hobart  v.  Hobart,  supra;  Gibson  v.  Nelson,  181  111.  122,  54  N.  E. 
901 ;  Schouler  Wills,  §  321 ;  Wright  v.  Wright,  7  Bing.  457 ; 
White  V.  Trustees,  6  id.  310;  Ellis  v.  Smith,  i  Ves.  Jr.  11 ;  Stone- 
house  V.  Evelyn,  3  P.  Wms.  253 ;  Grayson  v.  Atkinson,  2  Ves.  Sr. 
454;  Dewey  v.  Dewey,  supra;  Tilden  v.  Tilden,  13  Gray,  no; 
Ela  v.  Edwards,  16  id.  91 ;  Hogan  v.  Grosvenor  [Mass.],  10  Mete. 
54;  Osborn  v.  Cook,  11  Cush.  532;  Hall  v.  Hall,  17  Pick.  373; 
Nickerson  v.  Buck,  12  Cush.  332.)  A  difference  of  statute  ex- 
pression, and  hence  of  statute  construction,  is  found  upon  the 
subject  of  signing  or  acknowledging  wills  in  England  and  the 
different  States  of  the  Union,  and  this  fact  accounts  largely  for 
the  apparent  conflict  in  the  cases  relied  upon  and  cited  by  the 
respective  parties  in  their  briefs.  The  statute  of  29  Car.  II,  chap. 
3,  §  5,  is  as  follows :  "  All  devises  *  *  *  shall  be  in  writing 
and  signed  by  the  party  so  devising  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  said  devisor  by 
three  or  four  credible  witnesses."  Mr.  Schouler,  in  his  work  on 
Wills  (§  321),  in  discussing  the  interpretation  of  the  statute, 
says :  "  The  testator  was  not  obliged  to  sign  in  the  presence  of 
the  witnesses,  provided  he  made  due  acknowledgment  of  the  in- 
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strument;  and  furthermore  that  a  due  acknowledgment  in  fact 
did  not  necessitate  hils  acknowledging  in  words  that  the  instru- 
ment was  his  will,  nor  apprising  the  witnesses  in  any  way  of  the 
nature  or  contents  of  the  instrument  they  were  called  upon  to 
attest.  A  testator's  declaration  before  three  witnesses  that  the 
instrument  produced  and  already  signed  by  him  was  his  will  was 
equivalent  to  signing  it  before  them.  And,  more  than  this, 
though  he  merely  asked  the  witnesses  to  sign,  as  such,  the  paper 
he  produced,  which  bore  his  signature,  and  they  did  so,  neither 
seeing  his  sig^ture  nor  knowing  what  was  the  nature  of  the 
instrument  thus  attested,  the  statute,  nevertheless,  was  satisfied^ 
supposing,  of  course,  that  this  whole  transaction  imported  con- 
sistently the  full  testamentary  intent  on  his  part."  Tindal,  C.  J.,, 
in  White  v.  Trustees  (supra),  which  arose  under  29  Car.  11^ 
chap.  3,  §  5,  says :  "  When  *  *  *  we  find  the  testator  knew 
this  instrument  to  be  his  will,  that  he  produced  it  to  three  persons 
and  asked  them  to  sign  it  as  witnesses,  that  they  subscribed  their 
names  in  his  presence  and  returned  the  same  identical  instrument 
to  him,  we  think  the  testator  did  acknowledge  in  fact,  though 
not  in  words,  to  the  three  witnesses,  that  the  will  was  his."  To 
the  same  effect  are  Wright  v.  Wright  (supra);  Ellis  v.  Smith 
(supra);  Stonehouse  v.  Evelyn  (supra);  Grayson  v.  Atkinson 
(supra).  The  legislature  of  Massachusetts  has  re-enacted  the 
statute  of  29  Car.  II,  chap.  3,  §  5;  and  the  Supreme  Court  of 
that  State,  in  construing  the  same,  have  followed  the  construc- 
tion given  thereto  by  the  courts  of  England,  and  have  uniformly 
held  that  the  acknowledgment  required  is  of  the  will,  and  not  of 
the  signature.  In  Ela  v.  Edwards  (supra),  there  were  three  wit- 
nesses. The  second  was  out  of  the  State.  One  witness  testified 
as  follows :  "  She  passed  me  a  package  of  papers.  She  asked 
me  to  sign  my  name  as  a  witness ;  told  me  where  to  sign  —  on  the 
left  side."  The  other  witness  testified :  "  She  said  she  wanted 
me  to  witness  a  document ;  that  she  had  been  making  a  little  dis- 
posal of  her  effects,  and  would  like  to  have  me  sign  it  as  a  wit- 
ness. She  put  her  finger  to  the  line  where  she  wished  me  to  sign." 
This  will  was  drawn  up  by  the  testatrix  in  her  own  handwriting, 
but  it  had  no  attestation  clause.  The  court  reversed  the  decree 
of  the  lower  court,  opposed  to  the  will,  saying :  "  What  are  the 
circumstances  in  the  present  case?    The  first  and  leading  one  is 
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that  we  find  a  paper  drawn  up  by  the  testatrix,  written  wholly  by 
her  own  hand,  purporting  to  be  a  will,  and  her  name  attached 
thereto,  with  great  particularity  as  to  her  place  of  residence  and 
the  time  at  which  she  executed  the  same,  and  bore  thereupon,  in 
the  propef  place  for  attesting  witnesses,  the  names  of  three  per- 
sons duly  written  thereon.  .  Two  of  these  three  persons  are  found 
living  within  this  Commonwealth,  and  they  both  testify  that  the 
testatrix  sought  them  as  witnesses ;  that  she  took  the  paper  from 
her  own  custody,  asked  each  of  these  witnesses  to  sign  as  a  wit- 
ness, and  pointed  them  to  the  proper  place  on  the  left-hand  side 
to  put  their  names,  and  had  them  sign  their  names  in  her  presence, 
and  she  then  took  the  paper  again  into  her  own  possession.  In 
both  of  these  cases  all  was  done  in  relation  to  procuring  the  sig- 
natures of  these  two  witnesses  by  the  testatrix  herself.  She  knew 
the  character  of  the  instrument,  because  she  wrote  it.  *  *  * 
In  the  opinion  of  the  court,  the  facts  in  the  case  and  the  sur- 
rounding circumstances  authorize  the  inference  that  this  instru- 
ment was  duly  attested." 

Section  2  of  our  statute  in  regard  to  wills  (Rev.  Stat,  p.  1746) 
provides  that  "  all  wills  *  *  *  shall  be  reduced  to  writing, 
and  signed  by  the  testator  or  testatrix,  or  by  some  person  in  his 
or  her  presence,  and  by  his  or  her  direction,  and  attested  in  the 
presence  of  the  testator  or  testatrix,  by  two  or  more  credible 
witnesses,  two  of  whom,  declaring  on  oath  or  affirmation,  before 
the  County  Court  of  the  proper  county,  that  they  were  present 
and  saw  the  testator  or  testatrix  sign  said  will,  testament,  or 
codicil,  in  their  presence,  or  acknowledged  the  same  to  be  his  or 
her  act  and  deed,  and  that  they  believed  the  testator  or  testatrix 
to  be  of  sound  mind  and  memory  at  the  time  of  signing  or 
acknowledging  the  same,  shall  be  sufficient  proof  of  the  execution 
of  said  will  *  *  *  to  admit  the  same  to  record."  The  only 
difference  between  this  statute  and  the  statute  of  frauds  is  the 
addition  of  the  words  "  or  acknowledged  the  same  to  be  his  or 
her  act  and  deed,"  which  phrase,  by  construction,  had  long  since 
by  the  courts  of  England  and  Massachusetts  been  read  into  the 
statute  of  29  Car.  II,  chap  3,  §  5. 

The  English  and  Massachusetts  cases  above  cited,  in  principle 
have  been  followed  bv  this  court.  "  It  will  be  noticed  that  the 
statute  does  not  in  terms  require  the  subscribing  witnesses  to  attest 
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or  certify  that  the  will  was  signed  by  the  testator  before  they 
subscribed  their  own  names;  and  in  Hobart  v.  Hobart  (154  IlL 
610,  39  N.  E.  581),  we  held  that,  where  the  testator  acknowl- 
edged the  will  to  be  his  act  and  deed,  that  was  sufficient,  without 
acknowledging  specifically  and  in  terms  that  he  had  signed  it; 
that,  as  it  would  not  be  a  will  without  his  sig^ture,  it  would, 
in  the  absence  of  proof,  be  presumed  from  his  statement  that  it 
was  his  will,  and  that  he  had  signed  it.  In  that  case  it  was 
pointed  out  that  decisions  based  upon  the  English  statute  (i  Vict., 
chap.  26),  and  the  statutes  of  New  York  and  other  States,  re- 
quiring specifically  that  the  signature  be  made  or  acknowledged 
in  the  presence  of  the  witnesses,  were  not  applicable  here,  where 
the  statute  requires  that  the  testator  acknowledged  merely  the 
will."  (Gibson  v.  Nelson,  supra.)  "Where  a  testator  took  a 
paper  from  his  desk,  and  asked  a  witness  to  sign  it,  and  pointed 
out  the  place  where  he  wished  him  to  put  his  name,  and  the  wit- 
ness did  so,  not  knowing  what  the  paper  was,  and  not  noticing 
the  signature  on  the  paper,  it  was  held  that  there  was  a  good 
attestation  of  the  will.  Ela  v.  Edwards,  16  Gray,  91."  (Hobari 
V.  Hobart,  supra.)  In  Harp  v.  Parr  (168  111.  459,  48  N.  E.  113), 
we  say  (page  474,  168  111.,  and  page  117,  48  N.  E.)  :  "  It  is 
furthermore  said  that  the  subscribing  witness  Parr  did  not  see 
the  signature  of  the  testator,  and  did  not  hear  the  testator 
acknowledge  the  signature  of  the  will  to  be  his.  We  have  held 
that  it  is  sufficient  if  the  testator,  in  the  presence  of  the  subscribing 
witnesses,  acknowledges  the  will  to  be  his  act  and  deed.  Our 
statute  requires  the  testator  to  acknowledge  the  will  to  be  his  act 
and  deed,  although  in  some  States  the  statute  requires  the  tes- 
tator to  acknowledge  the  signature  to  the  will  to  be  his.  Where 
a  testator  requests  the  witness  to  attest  his  will,  this  is  sufficient 
to  authorize  the  inference  that  he  had  executed  the  paper  as  a 
will,  and  is  equivalent  to  an  acknowledgment  that  he  had  signed 
the  paper  as  a  will.  *  *  *  The  acknowledgment  of  the  tes- 
tator need  not  necessarily  be  manifested  by  words,  but  may  be 
indicated  by  his  acts  and  his  conduct."  In  Allison  v.  Allison 
(supra),  it  appeared  that  the  attesting  clause  was  read  in  the 
hearing  of  the  testator  and  the  witnesses,  reciting  that  he  had 
executed  the  instrument  as  his  will^  and  that  the  testator  there- 
upon handed  the  subscribing  witnesses  the  pen,  and  saw  them 


GOULD  V.  CHICAGO  THEOLOGICAL  SEMINARY  ET  AL.    411 

sign  as  such,  although  he  uttered  not  a  word  during  the  whole 
time  the  witnesses  were  present.  Upon  this  state  of  facts,  we  said 
(page  63)  :  "  It  is  true,  the  testimony  shows  no  formal  acknowl- 
edgment in  set  terms  or  by  words  to  that  effect,  and  yet  the 
entire  transaction  amounts  to  an  acknowledgment  as  distinct  and 
satisfactory  as  language  could  have  made  it.  *  *  *  The  stat- 
ute does  not  require  the  acknowledgment  to  be  in  language.  Any 
act  which  indicates  the  same  things  with  unmistakable  certainty 
will  answer  as  well.  *  *  *  in  matters  of  this  sort  we  must 
look  at  the  substance  rather  than  the  form." 

In  determining  the  question  of  fact  involved  in  the  inquiry  as 
to  whether  the  will  was  duly  executed,  we  are  to  be  governed  by 
the  same  rules  and  presumptions  which  control  the  trial  of  other 
questions  of  fact.  The  will  and  attestation  clause  are  in  the  hand- 
writing of  the  testator.  The  testator  knew  the  requisite  formali- 
ties necessary  to  the  proper  execution  of  the  will.  The  signature 
to  the  will  is  the  genuine  signature  of  Leonard  Gould.  The 
testator  procured  the  authentication  of  the  document  by  the  neces- 
sary witnesses.  The  attesting  witnesses  both  signed  their  names 
to  the  paper  in  the  presence  of  the  testator  and  at  his  request, 
and  understood  they  were  attesting  a  paper  which  they  belieVed 
to  have  been  signed  by  him.  The  will  had  written  thereon,  in 
the  handwriting  of  the  testator,  an  attestation  clause  reciting  all 
facts  necessary  to  a  proper  execution  of  the  will.  The  testator 
knew  that  he  was  making  a  testamentary  disposition  of  his  prop- 
erty, as  his  will  was  holographic.  He  supposed  that  he  had  made 
a  testamentary  disposition  of  his  property,  as  he  stated  after  the 
execution  of  the  instrument  that  he  had  made  a  will,  and  the  will 
was  found  among  his  private  papers  after  his  death.  These  facts, 
and  the  presumptions  arising  therefrom,  show  nothing  here  lack- 
ing which  the  law  deems  essential  to  a  full  and  complete  acknowl- 
edgment of  the  will.  We  are  of  the  opinion  that  the  evidence 
was  sufficient  to  authorize  the  Circuit  Court  to  admit  the  will  to 
probate.  The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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Lange  vs.  Wiegand  et  al, 

[Supreme  Court  of  Michigan,  February  12,  1901;  125  Mich.  647;  85  N. 

W.  109.] 

Wills  —  Contest  —  Mental  Capacity  —  Evidence  —  Ad- 
missibility —  Failure  to  Strike  Out  —  Opinion  Evi- 
dence —  Cross-Examination  —  Instruction. 

1.  Where   evidence  of  testator's  conduct  some  seven  years  before  his 

death  and  the  execution  of  the  will  is  admitted  in  a  will  contest  on 
the  statement  of  counsel  that  certain  acts  so  testified  to,  and  tend- 
ing to  show  mental  aberration,  would  be  shown  to  continue  until 
the  time  of  testator's  death,  but  no  evidence  showing  the  continu- 
ance thereof  is  introduced,  it  is  error  to  fail  to  strike  out  such 
evidence. 

2.  Where  it  is  contended  that  a  testator  was  not  of  sound  mind  when  he 

executed  his  will,  between  10  and  11  o'clock  in  the  forenoon,  a 
physician  who  attended  him  shortly  after  noon  of  the  same  day,  and 
who  testifies  to  his  mental  condition  at  such  time,  which  is  not 
shown  to  have  differed  materially  from  his  condition  at  the  time 
,  of  the  execution  of  the  will,  may  give  his  opinion  of  testator's  mental 
capacity  at  the  time  of  such  examination. 

3.  Where  the  sole  beneficiary  in  a  will  testifies  in  a  contest  thereof,  but 

her  husband  is  not  a  witness,  it  is  erroi  to  compel  her  to. state  on 
cross-examination  how  many  times  her  husband  has  been  arrested 
in  the  last  seven  years  and  since  their  marriage,  and  how  many 
times  she  has  been  a  witness  for  him,  and  whether  she  knew  of  his 
being  arrested. 

4.  Where  the  sole  beneficiary  in  a  will  testifies  in  a  contest  thereof,  it  is 

error  to  allow  her  to  be  asked  on  cross-examination  whether  her 
brother  and  sister  having  received  $i,oao  or  $500  each  from  her 
father,  she  thought  it  about  right  for  her  to  take  $4,500  or  $5,000. 

5.  Where  there  is  no  evidence  in  a  will  contest  tending  to  show  undue 

influence,  it  is  error  to  refuse  to  charge  to  that  effect  and  to  submit 
such  question  to  the' jury. 

6.  Several  witnesses  in  a  will  contest  testified  that  when  the  will  was 

executed,  between  10  and  11  o'clock  in  the  forenoon,  testator's  con- 
dition was  not  alarming,  and  that  there  were  no  signs  of  mental 
aberration.  He  was  much  worse  in  the  afternoon,  and  the  testi- 
mony of  physicians  who  examined  him  at  that  time  would  indicate 
that  he  was  then  incapable  of  making  a  will.  Held,  that  it  was  error 
to  modify  a  requested  instruction  that  the  testator  had  sufficient 
mental  capacity  to  make  the  will  if  the  statements  made  by  the 
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former  witnesses  were  true  by  the  additional  statement  that  the 
evidence  of  the  doctors  as  to  his  condition  in  the  afternoon  could 
be  considered  in  opposition  thereto,  since  his  condition  at  that  time 
could  not  be  considered  against  the  testimony  of  un impeached  wit- 
nesses as  to  his  condition  when  the  will  was  made. 
7.  A  will  is  not  rendered  invalid  by  the  fact  that  the  daughter  of  testator, 
who  is  the  sole  beneficiary  therein,  inserts  the  correct  date  at  the 
request  of  the  testator  on  his  discovering  that  it  has  been  omitted. 

Error  to  Circuit  Court,  Wayne  county ;  Joseph  W.  Donovan, 
Judge. 

Objections  by  Henry  J.  Wicg^and  and  others  to  the  applica- 
tion of  Frederika  Lange  for  the  probate  of  the  will  of  Henry 
Wiegand.  From  a  decree  refusing  to  admit  the  will  to  probate, 
the  proponent  brings  error. 

Reversed. 

Bacon  &  Yerkes  and  T.  E.  Tarsney,  for  appellant. 

James  H,  Pound,  for  appellees. 

Long,  J. —  Henry  Wiegand  died  in  the  city  of  Detroit,  August 
21,  1896,  leaving  an  estate  consisting  of  $1,554.83  deposited  in 
the  Wayne  County  Savings  Bank  and  $2,960.95  deposited  in 
the  Detroit  Savings  Bank.  Shortly  before  his  death  he  made  a 
will,  leaving  all  his  property  to  his  daughter,  Frederika  Lange, 
the  proponent.  She  filed  the  will  for  probate,  and  on  the  hear- 
ing in  the  Probate  Court  the  other  children  of  Henry  Wiegand, 
to  wit,  Henry  J.,  William,  and  John  W.  Wiegand,  and  Catherine 
Karman,  filed  objections  to  the  probate  of  the  will.  The  Pro- 
bate Court  refused  to  admit  the  will  to  probate.  An  appeal  was 
taken  to  the  Circuit  Court  of  Wayne  county,  and  was  there 
heard  before  the  court  and  a  jury.  The  jury  found  against  the 
proponent.  She  brings  the  case  into  this  court  by  writ  of  error. 
The  objections  filed  to  the  probate  of  the  will  are :  (i)  That  at 
the  time  of  the  execution  of  the  will  Henry  Wiegand  was  not 
of  sound  mind  and  disposing  memory;  (2)  that  at  the  time  of 
the  alleged  signing  of  the  will  the  said  Henry  Wiegand  was  a 
mental  wreck,  unable  of  appreciating  the  same ;  (3)  that,  if  the 
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will  was  ever  signed  by  Henry  Wiegand,  his  signature  was  pro- 
cured by  undue  influence ;  (4)  that  the  will  was  never  signed  or 
witnessed  as  required  by  the  laws  of  this  State;  (5)  that,  if  he 
ever  signed  it,  it  was  procured  from  him  by  fraud,  and  without 
his  knowing  or  understanding  what  it  was. 

It  appears  from  the  testimony  offered  by  the  proponent  that 
the  testator  was  taken  sick  some  time  in  the  night  of  the  i8th 
or  19th  of  August,  1896;  that  at  about  5  o'clock  in  the  morning 
he  awakened  his  daughter,  the  proponent,  and  told  her  that  he 
felt  sick,  but  that  at  that  time  he  was  up,  and  around  the  house ; 
that  about  8  o'clock  he  requested  her  to  send  over  for  his  neigh- 
bor Henry  Kamp  to  come  and  stay  with  him,  and  also  directed 
her  to  go  and  have  a  will  drawn;  that,  after  Mr.  Kamp  came, 
she  went  to  the  office  of  Mr.  Wilcox,  and  informed  him  that 
her  father  wished  to  have  a  will  drawn,  and  wanted  to  leave 
whatever  property  he  had  to  her;  that  Mr.  Wilcox  drew  the 
will,  and  she  returned  home,  arriving  there  between  10  and  11 
o'clock  in  the  forenoon ;  that  at  the  request  of  the  testator  the 
proponent  went  downstairs,  and  asked  Nicholas  Burns  and  H. 
Cohen  to  come  upstairs;  that  they  did  so,  and  Mr.  Bums,  at 
the  request  of  the  testator,  read  the  will  over  to  him ;  that  the 
testator  signed  it,  and  Mr.  Kamp,  Mr.  Burns,  and  Mr.  Cohen, 
at  the  request  of  the  testator,  signed  the  will  as  witnesses  in  his 
presence;  that,  after  the  will  was  signed  and  witnessed,  the  tes- 
tator said  it  was  his  will;  that,  after  he  had  signed  the  will,  he 
requested  the  proponent  to  get  his  pants;  that  she  got  them, 
and  he  took  a  key  out  of  the  pockets,  and  opened  a  satchel, 
which  he  directed  her  to  get;  that  the  testator  took  out  of  the 
satchel  two  bank-books,  and  handed  them  to  her,  telling  her 
to  take  them,  that  they  were  hers,  and  at  the  same  time  stating 
that  his  other  children  had  had  their  shares.  Mr.  Kamp  testi- 
fied that  he  had  known  the  testator  in  his  lifetime  since  1857 
or  1858,  and  had  been  intimate  with  him;  that  for  about  six; 
weeks  or  two  months  before  his  death  he  saw  him  every  day, 
and  that  he  told  him  a  number  of  times  that  he  was  going  to 
make  a  will,  and  give  what  he  had  to  his  daughter  Rika,  the 
proponent.  Harris  Cohen  testified  that  he  had  known  the  tes- 
tator five  or  six  years  prior  to  his  death ;  that  he  was  of  sound 
mind  at  the  time  of  the  execution  of  the  will  and  during  all  the 
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time  he  knew  him.  Andrew  Armstrong  testified  that  he  had 
lived  in  the  city  of  Detroit  for  eight  years,  and  knew  the  tes- 
tator; that  prior  to  that  time  he  lived  in  the  township  of  Taylor, 
where  the  testator  lived  from  1866  to  1867  up  to  the  time 
of  his  coming  to  Detroit,  eight  years  before;  that  the  testator 
held  the  office  of  justice  of  the  peace  in  that  township ;  that  he 
was  a  man  of  sound  mind  at  the  time  of  the  execution  of  the 
will;  that  he  met  him  many  times  in  Detroit,  and  had  had  a 
conversation  with  him  about  two  weeks  before  he  died,  in  which 
he  stated  that  what  he  had  left  of  his  property  would  go  to  the 
proponent.  Several  other  witnesses  were  called,  who  had  known 
testator  in  the  city  of  Detroit  and  up  to  the  time  of  his  death, 
who  testified  that  he  was  of  sound  mind  up  to  the  time  of  the 
making  of  the  will.  The  contestants  called  several  witnesses, 
who  testified  that  the  testator  was  not  of  sound  mind.  Some 
of  this  testimony  was  objected  to  on  the  ground  that  these  wit- 
nesses had  not  known  the  testator  since  the  time  he  left  the 
farn>  in  1889,  some  seven  years  before  the  will  was  made.  The 
court  admitted  this  testimony  upon  statement  made  by  counsel 
that  several  acts  stated  by  the  witnesses,  which  they  thought 
were  some  proof  of  mental  aberration,  would  be  shown  to  con- 
tinue down  to  the  time  of  the  death  of  the  testator.  This,  we 
think,  they  wholly  failed  in  doing.  Nothing  was  shown  by  these 
witnesses  which  had  any  bearing  on  testator's  competency  dur- 
ing the  time  he  lived  in  Detroit.  The  court  should  not  have  per- 
mitted this  testimony  to  be  given,  or  at  least  should  have 
stricken  it  out,  unless  some  testimony  was  offered  showing  the 
continuation  of  such  claimed  mental  aberration  up  to  or  near 
the  time  of  testator's  death.  It  appeared  from  the  testimony  that 
soon  after  this  will  was  executed  the  testator  began  to  fail 
rapidly,  and  there  is  some  testimony  tending  to  show  that  in  the 
night  prior  to  the  making  of  the  will  he  had  a  slight  stroke  of 
paralysis.  Dr.  Yates  was  called  in  the  afternoon  after  the  will 
was  executed.  He  was  asked  whether,  in  his  opinion,  the  tes- 
tator had  sufficient  capacity  to  make  a  will.  This  was  objected 
to  as  incompetent  and  immaterial.  The  objection  was  overruled, 
and  the  doctor  permitted  to  answer  the  question.  It  is  claimed 
that  Dr.  Yates  was  not  possessed  of  sufficient  information  to 
admit  his  opinion  as  to  the  competency  of  the  deceased.    It  ap« 
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pears  that  the  will  was  signed  in  the  forenoon.  The  witnesses 
for  proponent  do  not  agree  as  to  the  time,  but  one  witness  states 
it  as  between  lo  and  ii  o'clock.  The  doctor  testifies  as  to  the 
time  of  his  attendance,  and  as  to  what  he  discovered,  as  follows : 
"  I  do  not  remember  the  exact  time  of  day, —  exactly  when  I 
was  called  in.  It  was  about  noon ;  not  before  noon.  I  was  as- 
sociated with  Dr.  Baker  at  that  time,  and  had  an  office  in  the 
same  building.  I  found  Mr.  Wiegand  in  the  bedroom,  lying  on 
the  bed.  I  think  I  was  there  twice  the  first  day  that  he  was 
sick,  in  the  afternoon ;  and  I  was  there  with  Dr.  Baker  on  the 
day  the  old  gentleman  died.  When  I  first  went  there,  I  diag- 
nosed the  trouble  with  Henry  Wiegand  as  apoplexy.  At  any 
time  while  I  was  there  I  did  not  get  an  intelligent  word  out  of 
him.  I  did  not  hear  him  speak  at  all.  I  saw  Mrs.  Lange  there 
at  the  time.  I  had  a  t^lk  with  her,  and,  to  the  best  of  my  knowl- 
edge and  belief,  the  impression  I  got  was  that  he  had  been  in 
the  same  condition  from  early  in  the  morning.  I  asked  Mrs. 
Lange  if  he  had  spoken  at  that  time,  and  she  said,  *  No,'  al- 
though she  said  that  he  was  against  my  coming  and  against  her 
calling  for  any  physician.  I  do  not  remember  anything  else  in 
particular.  My  impression  is  now  that  he  was  taken  ill  that 
morning,  and  that  he  was  getting  worse,  and  consequently  I 
was  called.  At  the  time  I  was  there,  I  found  no  movement  in 
his  limbs.  He  could  move  his  head,  could  drink,  could  swallow, 
and  could  move  his  lips.  I  gave  him  some  medicine  at  that 
time.  I  gave  him  restoratives,  but  did  not  give  him  any  whisky 
or  stimulants  of  any  kind.  When  I  was  there  his  eyes  were  par- 
tially motionless,  and  yet  he  could  see,  and  I  knew  he  could  see. 
He  would  look  at  you,  and,  although  he  was  looking  at  you,  his 
attention  would  not  be  called  sufficient  to  turn  his  head.  He 
would  see  what  you  were  doing  if  you  sat  within  a  certain 
radius  of  his  vision.  He  had  a  partial  intelligence,  for  he  would 
take  something  if  I  offered  it  to  him.  I  endeavored  to  speak  to 
him  as  I  would  to  anybody  else,  first  trying  to  find  out  how 
keen  his  brain  was ;  and  I  found  I  had  to  speak  very  decidedly, 
sharp,  and  quick,  to  attract  his  attention ;  and  I  found  by  sharply 
doing  this  he  would  open  his  lips,  when  I  would  tell  him  that  I 
wanted  him  to  take  some  medicine,  and  would  open  his  mouth. 
I  had  a  conversation  with  Mrs.  Lange  the  first  time  I  was  there. 
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She  said  that  it  was  the  old  man's  intention  of  giving  her  all  the 
property,  and  asked  me  if  I  thought  he  would  be  able  to  transact 
any  business  in  the  way  of  signing  papers,  and  if  it  would  be 
possible  to  restore  him  to  that  extent,  and  I  told  her  I  thought 
it  was  decidedly  problematic;  it  was  not  improbable.  She  did 
not  say  anything  at  any  time  about  his  having  made  a  will."  In 
view  of  this  testimony,  we  think  it  was  clearly  competent  for  the 
doctor  to  express  an  opinion  as  to  the  mental  capacity  of  the 
deceased  at  the  time  he  saw  him.  It  did  not  conclusively  ap- 
pear that  the  condition  of  Mr.  Wiegand  had  changed  so  mate- 
rially after  the  time  of  making  the  will  that  the  opinion  of  Dr. 
Yates  as  to  his  mental  capacity  at  the  time  of  his  visit  was  wholly 
without  force. 

Frederika  Lange  was  called  as  a  witness  in  her  own  behalf. 
She  testified  to  the  testator's  condition  at  the  time  the  will  was 
executed  and  the  passing  over  to  her  of  tjie  bank-books  in  the 
presence  of  the  three  witnesses  to  the  will  On  her  cross-exami- 
nation she  was. asked:  "How  many  times  had  your  husband 
been  arrested  in  the  last  seven  years  ?  "  "  How  many  times 
have  you  been  a  witness  for  him  ?  "  "I  want  to  ask  you  a  fair 
question  —  whether  or  not  you  know  he  has  been  arrested  ?  " 
How  many  times  has  he  been  arrested  since  your  marriage  ?  " 
Now,  admitting  that  you  claim  that  Henry  got  $i,ooo,  that 
William  got  $i,ooo,  that  your  sister  got  $500,  that  you  got  noth- 
ing, so  that,  about  to  square  up,  would  be  the  right  thing  for 
you  to  take  $4,500  or  $5,000,  you  think,  do  you?"  All  these 
questions  were  objected  to  as  incompetent  and  immaterial,  the 
objections  overruled,  and  the  witness  required  to  answer  them. 
Mr.  Lange  had  not  been  produced  as  a  witness,  nor  had  he  given 
any  testimony  on  the  trial.  The  court  should  not  have  per* 
mitted  these  questions  to  be  answered.  They  had  no  legal  con- 
nection with  the  issue  being  tried,  and  the  contestants  had  no 
right  to  discredit  the  witness  by  such  questions.  In  People  v. 
Cahoon  (88  Mich.  456,  50  N.  W.  384),  the  questions  put  to  Mrs. 
Cahoon  were :  "  Is  it  not  a  fact  that  you  and  your  husband 
concocted  the  whole  story  ?  "  "  You  have  been  a  witness  for 
your  husband  in  every  lawsuit  he  has  had,  have  you  not  ?  "  It 
was  held  that  these  questions  reflected  upon  the  character  of  the 
witness,  and  should  not  have  been  permitted.     (See  also  Sullivan 
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« 

V.  Deiter,  86  Mich.  404,  49  N.  W.  261,  and  People  v.  Gotshcdl 
[Mich.],  82  N.  W.  274.) 

The  court  was  asked  to  charge  the  jury  that  there  was  no  evi- 
dence tending  to  show  that  Henry  Wiegand  was  unduly  in- 
fluenced to  make  the  will  in  question.  This  was  refused,  and 
the  court  charged  the  jury :  "  If  the  jury  are  not  satisfied  from 
the  evidence  that  the  paper  here  offered  for  probate  is  the  last 
will  and  testament  of  Henry  Wiegand  —  is  not  in  fact  the 
product  of  his  own  will,  but  of  influence  that  constrained  him 
to  do  against  his  will  what  he  was  unable  to  refuse  —  your  ver- 
dict will  be  for  the  contestants."  We  are  unable  to  find  any 
testimony  in  the  record  tending  to  show  that  there  was  any 
undue  influence  operating  upon  the  mind  of  the  testator  at  the 
time  of  the  execution  of  the  will.  All  the  witnesses  who  knew 
or  could  know  anything  of  the  circumstances  under  which  the 
will  was  executed  testified  that  it  was  read  over  to  him, 
and,  after  being  so  read,  he  signed  it,  and  at  once  passed 
the  bank-books  over  to  his  daughter,  telling  her  that  they 
belonged  to  her.  The  daughter  testified  that  she  had  the 
will  drawn  as  directed  by  her  father,  and  returned  it  to  him 
for  his  execution ;  that  he  executed  it  in  the  presence  of  the  three 
witnesses ;  and  no  testimony  was  given  upon  the  cross-examina- 
tion of  the  proponent  tending  to  show  undue  influence,  and  the 
contestants  themselves  offered  no  such  testimony. 

The  court  was  asked  to  charge  the  jury :  "  If  the  statements 
made  by  these  several  witnesses  be  true,  they  clearly  show  suffi- 
cient mental  capacity  in  Henry  Wiegand  to  make  a  valid  will." 
This  was  refused,  and  the  court  charged  the  jury :  "  If  the  state- 
ments made  by  the  several  witnesses  Kamp,  Burns,  and  Cohen 
be  true,  they  show  a  sufficient  mental  capacity  in  Henry  Wiegand 
to  make  a  will.  Over  against  that  you  put  the  statements  of 
what  the  doctors  say,  and  what  they  say  about  his  not  having 
awakened  sufficiently  to  speak,  and  so  forth.  These  matters  you 
can  remember."  This  was  error.  The  doctors  did  not  see 
Wiegand  until  the  afternoon  of  the  19th  of  August.  The  will 
was  made  between  10  and  11  o'clock  in  the  morning  of  the 
same  day.  He  was  failing  rapidly  from  a  stroke  of  paralysis. 
His  condition,  according  to  the  testimony  of  several  witnesses 
for  proponent,  was  not  alarming  while  the  will  was  being  signed. 


IN  RE   LUSCOMBE'S  WILL.  419 

He  lay  propped  up  in  bed,  and,  though  his  right  arm  and  hand 
were  considerably  aflFected,  they  testified  he  could  talk,  and  that 
he  bore  no  evidences  at  that  time  of  mental  aberration.  In  the 
afternoon  however  his  condition  very  much  changed.  What  his 
condition  was  at  that  time  could  not  be  weighed  against  the 
testimony  of  witness,  who  stood  unimpeached,  as  to  the  condi- 
tion when  the  will  was  made. 

It  is  said  however  by  the  contestants  that  the  will  was  improp- 
erly  executed,  because  the  date  was  put  into  it  after  it  had  been 
signed  by  the  testator.  Under  the  circumstances  shown,  this 
could  have  no  legal  effect  upon  the  validity  of  the  will.  It  was 
shown  that  after  the  will  was  executed,  Mr/Wiegand,  in  looking 
it  over,  discovered  that  the  date  had  not  been  put  in.  He  then 
directed  his  daughter  to  insert  the  date  in  the  instrument,  and 
she  inserted  the  true  date.  For  the  errors  pointed  out,  the 
judgment  below  will  be  reversed  and  a  new  trial  ordered.  The 
other  justices  concurred. 


In  re  Luscombe's  Will. 

[Supreme  Court  of  Wisconsin,  February  26,  1901;  109  Wis.  186,  85  N. 

W.  341] 

Wills  —  Contingency  —  Executors  and  Administrators  — 
Right  to  Appeal  —  Failure  to  Join  —  Order  of  Distri- 
bution —  Construction  —  Provision  —  Failure  to  Join 
Trustees. 

1.  Under  a  will  which  directed  the  executor  to  invest  the  residuum  of 

the  estate,  and  to  hold  the  same  in  trust  for  the  benefit  of  certain 
heirs  mentioned,  and,  in  case  of  the  death  of  dther  heir,  then  their 
respective  shares  to  go  to  their  lawful  issue,  if  any,  an  executor  has 
sufficient  interest  in  the  estate  to  appeal  from  an  order  of  final  dis- 
tribution, though  all  the  living  heirs  assent  thereto,  since,  as  a  trustee 
under  the  will,  he  must  protect  the  interests  of  all  the  beneficiaries, 
including  unascertained  persons^ — the  unborn  children  of  either 
heir  mentioned. 

2,  Where  one  of  two  executors,  also  being  a  testamentary  trustee,  refused 

to  join  in  an  appeal  from  the  order  of  distribution,  the  other,  believ- 
ing that  the  order  deprived  the  trust  estate  of  property  belonging  to 
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it,  could  prosecute  the  appeal  alone,  and  confer  jurisdiction  on  the 
court  by  making  the  coexecutor  a  party  defendant,  under  Rev.  Stat. 
1898,  §  2604,  providing  that  persons  in  joint  interest  who  refuse  to 
join  as  plaintiffs  may  be  made  defendants. 

3.  A  will  directed  the  executors  to  invest  the  residuum  of  the  estate,  and 

to  pay  a  certain  share  of  the  interest  to  testator's  son,  R.,  for  life. 
The  corpus  of  the  estate  after  the  death  of  R.  was  bequeathed  to  the 
testator's  widow  and  a  daughter,  M.;  and  it  was  further  provided 
that  such  trust  should  end,  and  the  carpus  of  the  estate  vest  immedi- 
ately in  the  beneficiaries  named,  on  the  happening  of  a  specified 
contingency.  By  a  written  stipulation  the  testator's  widow  and 
daughter  M.  agreed  to  assign  to  R.  such  share  of  the  estate  as  they 
might  receive  in  the  event  of  the  contingency  happening.  On  the 
happening  of  the  Contingency  a  final  order  of  distribution  of  the 
estate  was  made,  in  which  payment  of  a  share  of  the  estate  was 
directed  to  be  made  to  R.  In  accordance  with  the  terms  of  the  writ- 
ten agreement  entered  into  between  the  testator's  widow  and  M.  and 
R.  Held,  that  the  assignment  of  the  testator's  widow  and  M.  was  a 
gift  to  R.,  and  hence  the  distribution  order  was  not  erroneous,  as 
thwarting  the  will  of  the  testator  in  assigning  the  carpus  of  the  estate 
to  R. 

4.  A  will,  after  directing  the  executor  to  invest  the  residue  of  the  estate 

and  hold  it  in  trust  for  two  heirs  during  their  lives,  stated  the  object 
of  the  testator  to  be  to  secure  to  such  heirs  the  necessaries  of  life; 
and,  in  order  to  make  such  purpose  fully  understood,  the  testator 
provided  that  in  case  any  proceeding  was  instituted  by  any  person 
for  the  purpose  of  reaching  the  income  so  provided  for,  and  of 
diverting  it  from  the  intended  object,  then  the  trust  should  cease, 
and  the  trust  fund  to  be  paid  to  other  beneficiaries.  Held,  that  the 
provision  in  regard  to  the  termination  of  the  trust  was  not  in  conflict 
with  the  general  design  of  such  bequest,  but  only  limited  it  thereto. 

5.  A  will,  after  bequeathing  the  income  from  a  trust  fund  to  R.  for  life, 

provided  that,  in  case  any  proceeding  was  instituted  for  the  purpose 
of  reaching  such  income,  then  the  trust  was  to  cease,  and  the  trust 
fund  was  to  be  paid  to  other  specified  heirs.  A  judgment  creditor 
of  R.  began  a  proceeding  for  the  purpose  of  subjecting  the  interest 
of  R.  in  the  income  bequeathed  to  the  payment  of  the  judgrment, 
and  the  judgment  in  such  proceeding  recited  such  purpose.  Held, 
that  though  the  object  of  the  proceedings  was  impossible  of  accom- 
plishment, by  the  very  terms  of  the  will,  still  the  proceeding  was 
for  the  purpose  of  reaching  the  income,  and  hence,  as  it  was  the 
happening  of  the  specified  contingency,  the  trust  ceased. 

6.  A  creditor  obtained  judgment  against  a  beneficiary  of  a  will,  and, 

without  joining  the  testamentary  trustees,  sought  to  subject  the 
income  bequeathed  to  the  debtor  to  the  payment  of  his  claim.  The 
will  provided  that,  in  case  proceedings  were  instituted  for  the  pur- 
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pose  of  reaching  such  income,  then  the  trust  should  cease.  Heldf 
that  such  omission  to  join  the  trustees  did  not  divest  the  proceeding 
of  its  purpose  to  charge  the  testamentary  income  with  the  payment 
of  the  judgment,  since  such  beneficiary,  under  penalty  of  contempt, 
could  be  compelled  to  pay  to  the  creditor  the  income  he  received. 

Appeal  from  Circuit  Court,  Milwaukee  county;  Eagan  S. 
Elliott,  Judge. 

Petition  by  Seville  De  G.  Turner  for  final  distribution  of  the 
estate  of  Samuel  D.  Luscombe,  deceased,  under  the  last  will 
and  testament  of  said  deceased.  From  a  judgment  of  the  Circuit 
Court  affirming  the  order  of  distribution  of  the  County  Court, 
David  C.  Green,  one  of  the  executors,  appeals. 

Affirmed. 

Appeal  from  judgment  of  the  Circuit  Court  for  Milwaukee 
county  affirming,  with  certain  modifications,  the  order  of  the 
County  Court  for  final  distribution  under  the  will  of  Samuel 
D.  Luscombe.  That  will,  which  disposed  of  an  estate  of  about 
$85,000,  after  certain  specific  bequests  devised  the  residue  of  the 
property  to  the  executors,  David  C.  Green  and  Thomas  J. 
Pereles,  as  trustees  to  collect  rents  and  profits,  convert  into 
money,  and  reinvest  according  to  directions  given ;  to  pay  there- 
from the  expenses  of  administration  and  certain  specific  bequests, 
some  of  which  are  paid  and  some  lapsed  by  reason  of  the  non- 
existence of  the  conditions  on  which  they  were  payable;  but 
further  (b),  to  set  aside  the  sum  of  $5,500,  and  pay  the  interest 
thereof  to  a  daughter  of  the  testator,  Nellie  M.  Sanger,  during 
the  term  of  her  life,  the  residue  to  be  invested  and  "  the  net  in- 
come derived  from  such  investments  shall  be  paid  in  equal 
shares  and  semi-annual  payments,  respectively,  to  my  son, 
Robert  [Luscombe],  and  my  said  daughter  Nellie  [Sanger], 
during  the  terms  of  their  respective  lives."  The  foregoing  was 
embodied  in  what  was  designated  subdivision  "  f "  of  paragraph 
7  of  the  will.     The  will  proceeded : 

"  Eighth.  In  the  event  of  the  death  of  my  said  son,  Robert 
Luscombe,  either  before  or  after  my  decease,  I  give,  devise,  and 
bequeath  to  the  lawful  issue,  if  any,  of  the  said  Robert  Luscombe, 
one-half  (/^)  of  the  residue  of  my  estate  mentioned  in  subdivi- 
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sion  *  f  *  of  paragraph  seventh  of  this  will,  together  with  the  in- 
come then  accumulated  thereon.  In  the  event  of  the  death  of 
my  said  son,  Robert  Luscombe,  either  before  or  after  my  decease, 
without  lawful  issue,  said  residue,  including  the  unpaid  income 
on  all  of  the  same,  my  said  trustees  shall:  (i)  Set  aside  one- 
fourth  (54)  part  of  said  residue  to  be  added  fo  the  fund  and 
held  in  trust  and  invested  in  first  mortgage  real  estate  securi- 
ties for  the  benefit  of  my  said  daughter  Nellie  M.  Sanger,  and 
the  income  thereof  paid  to  her  during  the  term  of  her  natural 
life,  in  addition  to  the  income  provided  under  subdivision  *  f ' 
of  paragraph  seventh  of  this  will.  (2)  To  pay  one-fourth  (54) 
of  said  residue  to  my  said  wife  if  Hying  at  such  time.  (3)  The  ^ 
remainder,  including  the  part  to  my  wife  in  case  of  her  death, 
to  be  paid  to  my  said  daughter,  Mar>'  J.  Wright;  she  to  have 
and  to  hold  the  same,  to  her,  her  heirs  and  assigns,  forever. 

"  Ninth.  In  the  event  of  the  death  of  my  said  daughter  Nellie 
M.  Sanger  either  before  or  after  my  decease,  I  give,  devise,  and 
bequeath  the  said  fifty-five  hundred  (5,500)  dollars  mentioned  in 
subdivision  '  b '  of  paragraph  seventh  of  this  my  will,  the  one- 
half  (5^)  of  the  residue  of  my  estate  mentioned  in  subdivision 
'  f '  of  said  paragraph  seventh,  together  with  the  income  accu- 
mulated thereon,  and  the  one-fourth  (54)  part  set  aside  of  the 
share  of  my  said  son,  Robert  Luscombe,  in  the  event  of  his 
death,  as  provided  for  in  the  preceding  paragraph  eight,  all  to  be 
paid  to  the  lawful  issue  of  my  said  daughter  Nellie  M.  Sanger, 
if  any.  In  the  event  of  the  death  of  my  said  daughter  Nellie  M. 
Sanger,  either  before  or  after  my  decease,  without  lawful  issue, 
said  residue,  including  the  unpaid  income  on  all  of  the  same, 
my  said  trustees  shall :  (i)  Set  aside  one-fourth  (54)  part  of  said 
residue,  to  be  added  to  the  fund,  and  held  in  trust,  and  invested 
in  first  mortgage  real-estate  securiti&  for  the  benefit  of  my  said 
son,  Robert  Luscombe,  and  the  income  thereof  paid  to  him  dur- 
ing the  term  of  his  natural  life  in  addition  to  the  income  provided 
under  subdivision  '  f '  of  paragraph  seventh  of  this  will.  (2)  To 
pay  one-fourth  (54)  of  said  residue  to  my  said  wife,  if  living  at 
such  time.  (3)  The  remainder,  including  the  part  to  my  wife  in 
case  of  her  death,  to  be  paid  to  my  said  daughter  Mary  J.  Wright ; 
she  to  have  and  to  hold  the  same,  to  her,  her  heirs  and  assigns 
forever. 
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"Tenth.  I  hereby  declare  that,  in  making  provision  for  the 
payment  of  the  mcome  of  the  portion  of  my  estate  hereby  set 
aside  for  my  son,  Robert  Luscombe,  and  my  daughter  Nellie 
M.  Sanger,  it  is  my  design  to  secure  to  them,  and  to  each  of 
them,  the  necessaries  of  life,  so  that  such  income  or  estate  cannot 
be  assigned,  charged,  pledged,  hypothecated,  or  in  any  way  or 
manner  controlled  or  disposed  of  by  them,  or  either  of  them, 
or  taken. by  their  creditors;  and  for  the  purpose  of  making 
myself  fully,  understood  on  this  point,  and  to  carry  out  such 
design,  it  is  my  will  that  my  executors  and  trustees  may,  in  their 
discretion,  make  payments  to  or  for  them,  or  either  of  them, 
from  said  net  income,  as  provided  for,  or  to  wholly  withhold  the 
same,  and  in  case  any  proceedings  are  instituted  for  the  purpose 
of  reaching  the  income  so  provided  for,  and  of  diverting  it  from 
the  object  intended  by  me,  and  a  decree  or  judgment  obtained 
for  that  purpose,  that  then  from  that  period  all  payments  from 
the  said  income  to  them,  or  either  of  them,  shall  cease,  and  I 
direct  my  executors  and  testamentary  trustees  from  thenceforth 
to  expend  the  said  income  provided  for  in  this  item  of  my  will, 
so  far  as  may  be  necessary  or  requisite,  to  the  education  and 
maintenance  of  the  lawful  issue  of  them,  or  either  of  them,  until 
such  issue  arrive  at  the  age  of  twenty-one  years,  in  which  event 
the  said  property  shall  be  by  my  said  executors  and  trustees 
assigned  and  conveyed  to  the  said  issue  in  the  proportion  and  as 
provided  for  for  them  in  paragraphs  eight  and  nine  of  this  will ; 
and  in  case  there  is  no  lawful  issue  of  them,  or  either  of  them, 
living,  then  to  distribute  to  my  daughter  Mary  J.  Wright  and  my 
said  wife  and  their  issue  as  hereinbefore  provided." 

The  will  was  admitted  to  probate  by  stipulation  of  all  parties 
except  the  executprs,  after  an  extended  contest,  a  part  of  which 
stipulation  consisted  in  a  conveyance  to  Robert  Luscombe  by 
the  widow  Seville  Luscombe  (now  Turner)  and  by  Mary  J. 
Wright,  of  any  portion  of  the  body  of  the  trust  residuum  which 
might  come  to  them  in  the  event  of  the  termination  of  said  trust 
as  to  Robert,  either  by  adjudication  of  its  invalidity  or  by  reason 
of  any  judgment  of  any  kind  against  said  Robert.  Thereupon 
before  final  settlement  of  the  estate,  on  March  i8,  1899,  one 
Goodwin  recovered  a  judgment  against  Robert  Luscombe  in 
justice  court,  transcripted  the  same  to  the  Circuit  Court,  issued 
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execution  thereon,  which  was  returned  unsatisfied,  and  there- 
upon commenced  an  action  in  the  Superior  Court  of  Milwaukee 
county  upon  said  judgment,  for  the  purpose,  as  the  court  found, 
of  "  subjecting  the  interest  of  Robert  Luscombe  in  the  income 
bequeathed  for  him  in  trust  by  said  will  to  the  payment  of  said 
judgment,"  and  recovered  a  decree  or  judgment  in  form  sub- 
jecting the  said  interest  of  Robert  Luscombe  to  the  payment 
of  said  Goodwin  judgment  and  costs.  The  court  further  found 
that  said  judgments  were  entered  upon  a  bona  fide  debt,  and  not 
with  any  purpose  on  the  part  of  said  Goodwin  of  avoiding  the 
provisions  of  the  will  of  said  testator  for  the  benefit  of  said 
Robert,  but  that  said  Robert  knew  that  said  judgment  would 
have  that  effect,  "  and,  while  not  appearing  in  said  action,  per- 
mitted the  said  judgments  to  go  again§t  him,  and  acquiesced  in 
them,  by  making  no  resistance  to  said  actions  and  failing  to 
pay  said  demand."  Neither  of  the  executors  were  parties  to 
Goodwin's  actions.  At  the  time  of  his  father's  death,  Robert 
was,  and  at  all  times  since  has  been^  without  issue,  and  is  now 
unmarried,  being  divorced  from  his  former  wife.  Nellie  Sanger 
is  a  widow  without  children,  and  Mary  J.  Wright  has  two  chil- 
dren. Said  three  persons  are  the  only  children,  and  with  the 
widow  Seville,  are  the  only  heirs-at-law  of  the  testator.  It  was 
stipulated  that  at  the  time  of  making  the  will,  and  at  all  times 
since,  Robert  was  a  practicing  attorney,  in  no  wise  dependent 
upon  his  father  or  on  any  other  person,  and  received  no  pecu- 
niary assistance  from  his  father,  but  maintained  himself  by  his 
own  exertions,  and  since  1890  has  been  a  total  abstainer  from 
all  intoxicating  liquors  or  any  form  of  intoxicants,  which  facts 
were  well  known  to  the  testator  at  and  prior  to  the  time  of  mak- 
ing his  will ;  that  at  that  time  Robert  Luscombe  was  a  married 
man,  but  living  apart  from  his  wife,  divorce  proceedings  being 
contemplated.  His  wife  demanded  about  $10,000  permanent 
alimony,  which  demand  was  known  to  the  testator,  and  testator 
was  insistent  that  said  wife  should  not  have  the  right  to  enforce 
any  claim  to  any  of  testator's  property  which  might  come  to 
Robert  by  inheritance  from  him,  and  at  and  prior  to  the 
time  of  making  the  will  in  question,  asserted  that  this  demand 
of  Robert's  wife  was  testator's  controlling  motive  for  making 
the  trust  provisions  in  said  will  relative  to  Robert,  which  trust 
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provisions  however  were  made  applicable  to  all  judgments, 
as  therein  described,  so  as  to  comply  with  the  law,  and  not 
specify  any  particular  demand  of  any  particular  person. 
Subsequent  to  testator's  death,  Robert  obtained  a  divorce 
from  his  wife,  who  has  since  remarried,  so  that  she  has 
no  further  claim  for  alimony.  The  Circuit  Court  held  that 
by  the  rendition  of  the  judgments  in  favor  of  Goodwin  arose  the 
condition  upon  which  the  trust  for  the  benefit  of  Robert  became 
terminated,  under  the  tenth  paragraph  of  the  will,  and  that  he 
having  no  issue,  a  certain  portion  of  the  body  of  said  residuum 
passed  to  and  became  vested  in  Mary  J,  Wright  and  the  widow 
Seville  Luscombe  (Turner);  that  their  assignments  thereof  to 
Robert  were  valid  as  between  them,  and  transferred  to  him  that 
to  which  they  thus  became  entitled  —  and  accordingly  directed 
payment  to  Robert  Luscombe  of  one-half  of  the  residue  devised 
in  trust,  less  the  specific  $5,500  to  Nellie  Sanger,  and  the  taking 
of  his  receipts  therefor  as  a  satisfaction  of  so  much  of  the  share 
of  the  estate  assigned  and  distributed  to  Mary  J.  Wright  and 
Seville  De  G.  Turner.  From  an  order  of  distribution  substan- 
tially to  this  effect  in  the  County  Court,*  both  of  the  trustees 
appealed  to  the  Circuit  Court.  Upon  the  rendition  of  the  decree 
in  the  Circuit  Court  the  trustee  Pereles  decided  and  declared  that, 
in  his  opinion,  the  welfare  of  the  estate  did  not  require  further 
appeal  or  litigation,  and  declined  to  join  in  an  appeal,  where- 
upon the  other  trustee,  David  C.  Green,  believing  the  decree 
to  do  violence  to  the  will  of  the  testator,  served  notice  of  appeal 
in  his  own  name  upon  all  other  parties  interested  in  the  estate, 
including  his  coexecutor  and  trustee,  Pereles. 

Ryan,  Ogden  &  Bottum,  for  appellant. 

Chas.  F.  Hunter  and  Guy  D.  Goff,  for  trustee. 

Dodge,  J. —  Respondent  moves  to  dismiss  the  appeal  on  two 
grounds :  First,  that  the  executors,  as  st^ch,  have  no  interests  to 
be  affected  by  the  final  order  of  distribution,  and  are  not  aggrieved 
thereby ;  second,  that  one  of  the  cotrustees  or  coexecutors  cannot 
appeal  alone,  hence  no  jurisdiction  is  conferred  by  his  attempt 
to  do  so. 
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The  first  ground  of  the  motion  seems  to  be  in  oversight  of  the 
fact  that  the  executors  are  also  trustees,  and  that  the  appeal  is  in 
both  capacities.  As  trustees  they  are  beneficiaries  under  the  will, 
to  receive  nearly  one-half  of  the  testator's  estate,  to  hold  and  ad- 
minister the  same  for  the  benefit  first  of  Robert  Luscombe  and 
Nellie  M.  Sanger,  but  also  for  the  ultimate  benefit  of  yet  unascer- 
tained persons,  including  unborn  children  of  either  Robert  or 
Mrs,  Sanger.  If  the  judgment  appealed  from  is  wrong,  and  the 
corpus  of  the  half  of  the  trust  estate  is  not  yet  properly  distrib- 
utable to  Mrs.  Turner  and  Mrs.  Wright,  then  it  denies  these 
trustees  property  which  it  is  their  duty  to  acquire  and  keep  — 
for  the  benefit  of  others,  it  is  true ;  but  in  demanding  and  acquir- 
ing it  they  are  the  representatives  of  those  others,  and  both  en- 
titled and  bound  to  vindicate  their  rights.  (Tyson  v.  Tyson,  94 
Wis.  225,  68  N.  W.  1015;  Jamison  v.  Commission  Co.,  59  Ark. 
548,  28  S.  W.  35.)  It  matters  not  that  all  persons  now  in  ex- 
istence who  are  beneficially  interested  in  the  conduct  of  the 
trustees  have  consented  that  they  yield  to  the  judgment  of  the 
Circuit  Court.  Those  officers  still  owe  a  duty  to  possible  unborn 
children,  whose  rights  cannot  be  cut  off  by  consent.  (Ruggles  v. 
Tyson,  104  Wis.  500,  81  N.  W.  367,  48  L.  R.  A.  809.)  That 
duty  is  one  of  diligence  to  protect  such  helpless  ones,  and  for 
breach  of  such  duty,  negligence,  or  laches,  the  trustees  may  in 
the  distant  future  be  called  to  account.  Clearly,  they  and  those 
whom  they  represent  are  deprived  of  property  by  the  decree  ap- 

« 

pealed  from,  and  are  aggrieved  if  it  be  wrong.  Whether  one  of 
the  two  coexecutors  or  cotrustees  can  appeal  without  the  other 
is  a  question  seemingly  undecided.  At  least,  no  direct  authority 
is  cited  by  either  party,  nor  has  extended  research  on  our  part 
disclosed  any.  Respondent's  counsel  presents,  as  analogous,  the 
rule  with  reference  to  writs  of  error  to  review  joint  judgments. 
If  analogy  exists  between  appeal  and  writ  of  error,  it  is  fatal  to 
this  ground  of  motion ;  for  the  rule  requiring  joinder  of  all  those 
against  whom  the  alleged  erroneous  judgment  stands  is  one  of 
practice  merely,  and  does  not  go  to  the  jurisdiction,  nor  to  the 
power  of  one  to  institute  the  proceeding,  so  far  at  least  but  that 
the  court  has  control  of  the  subject  by  severance  or  by  amend- 
ment. (Harrington  v.  Roberts,  7  Ga.  510;  Hardee  v.  Wilson,  146 
U.  S.  179,  13  Sup.  Ct.  Rep.  39,  36  L.  ed.  933.)    And  the  objection 
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is  one  which,  unless  promptly  made  by  motion  to  quash  or  dis- 
miss the  writ,  will  ordinarily  not  be  considered.  (Huebschmann 
V.  Von  Cotshausen  [Wis.],  82  N.  W.  720,  723.)  Upon  the  rule  of 
this  case  a  motion  to  dismiss  even  a  writ  of  error  would  probably 
be  overruled  under  the  circumstances  of  the  motion  under  con- 
sideration, which  was  not  presented  until  the  case  was  reached 
for  argument.  We  do  not  however  discover  much  analogy  be- 
tween the  question  of  joinder  in  writ  of  error  of  all  joint  judg- 
ment defendants,  and  that  of  the  power  of  one  of  two  joint  trus- 
tees to  arouse  our  jurisdiction  by  a  statutory  appeal.  The  formefr 
is  a  question  of  practice  in  a  new  suit,  originally  instituted  in  this 
court  by  a  common-law  writ.  The  latter  must  be  answered  from 
consideration  of  the  powers  of  joint  executors  and  trustees  gen- 
erally, and  from  the  statutes  prescribing  our  jurisdiction,  and  the 
method  of  invoking  it  by  appeal  —  a  proceeding  in  the  original 
suit.  {Northwestern  Mtit.  L.  Ins.  Co,  v.  Park  Hotel  Co.,  37  Wis. 
125,  131.)  Addressing  ourselves  to  the  latter  consideration, 
it  seems  to  be  pretty  well  settled  that  statutory  appeals  are  not 
subject  to  the  rule  of  joinder  which  controls  writs  of  error,  and  if 
the  only  objection  here  were  failure  to  join  as  appellants  all  of 
the  joint  judgment  defendants,  independently  of  their  cotrustee- 
ship,  we  should  have  little  hesitation  in  overruling  it.  (Mattison 
V.  Jones,  9  How.  Pr.  152;  Kecd  v.  Circuit  Judge,  36  Mich.  331 ; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Park  Hotel  Co.,  37  Wis.  125, 
133;  Hunter  v.  Bosworth,  43  id.  583,  590;  Hardee  v,  Wilson, 
supra.) 

Turning  then  to  an  examination  of  the  power  of  one  of  several 
joint  trustees  or  executors,  the  underlying  and  general  principle 
is  that  the  trust  is  imposed  on  all  jointly ;  that  all  together  consti- 
tute but  one  collective  person  for  the  purpose  of  executing  it; 
and,  as  a  corollary,  that  the  act  of  any  of  them,  less  than  ail,  is 
not  the  completed  act  of  that  collective  person,  and  is  ineffectual, 
(i  Perry  Trusts,  §  411.)  The  application  of  this  principle  to  its 
full  extent  is  not  universal,  (i  Perry  Trusts,  %  ^11  et  seq.;  2 
Woemer  Admn.,  §  346  et  seq.;  Weir  v.  Mosher,  19  Wis.  311, 
316.)  In  the  main  however  any  substantial  affirmative  act  — 
such,  for  illustration,  as  the  conveyance  of  property  —  requires 
the  joint  action  of  all  in  order  to  have  any  validity.  The  appli- 
cation of  this  rule  is  comparatively  easy  to  affirmative  acts,  omis- 
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sion  of  which  would  work  no  change  in  the  property  or  estate, 
but  becomes  difficult  when  considering  certain  acts,  omission  of 
which  has  quite  as  direct  effect  as  would  the  act  itself.  Among 
these  latter  fall  the  bringing  of  suits  to  recover  or  conserve  prop- 
erty. Omission  to  sue  may  defeat  a  just  claim,  either  by  suflFer- 
ing  the  bar  of  limitation  statutes  or  by  insolvency  of  a  debtor. 
It  may  effect  the  practical  surrender  or  transfer  of  property. 
Thus  it  is  apparent  that  the  literal  application  of  the  rule  to  such 
cases  may  work  the  exact  converse  of  its  intention;  for  thereby 
ohe  trustee,  by  refusing  to  act,  might,  in  practical  effect,  accom- 
plish release  of  a  debt  or  conveyance  of  property  without  the  con- 
sent of  his  cotrustee.  It  is  not  surprising  therefore  that  courts, 
while  recognizing  the  rule  of  practice  that  joint  trustees  must 
join  as  plaintiffs,  have  also  recognized  the  necessity  that  one  trus- 
tee may  invoke  the  aid  of  courts  for  protection  of  the  trust  estate, 
although  his  cotrustee  refuse  to  join  with  him.  Trustees  are 
under  the  control  of  courts  of  equity,  and  it  would  be  strange 
indeed  if  such  courts  could  not  protect  against  devastavit  by  the 
laches  of  one  of  several  joint  trustees.  The  ability  of  one  to 
move  alone  under  such  circumstances  is  essential,  not  only  to  pro- 
tect the  estate,  but  also  to  protect  himself  from  liability  which 
might  otherwise  fall  on  him  if  valuable  rights  were  lost  through 
inaction  when  action  is  a  duty.  (Crane  v.  Hearn,  26  N.  J.  Eq. 
381.)  All  of  the  following  authorities  decide  or  recognize  the 
possibility  of  one  trustee  arousing  the  jurisdiction  of  courts  in 
some  form  when  he  differs  from  a  cotrustee  as  to  the  proper 
course :  (Perry  Trusts,  §§  411,  417 ;  Bockes  v.  Hathorn,  78  N.  Y. 
222 ;  Thatcher  v.  Candee,  4  Abb.  Dec.  387,  391 ;  Portis  v.  Creagh, 
4  Port.  [Ala,]  332,  343 ;  Reno*s  Exrs.  v.  Dazns,  4  Hen.  &  M.  283, 
288;  Todd  V.  Daniel,  16  Pet.  521,  10  L.  ed.  1054;  Weetjen  v. 
Vibbard,  5  Hun,  265,  267.)  Among  these  citations  are  cases 
insisting  upon  the  necessity  of  joinder  of  all  trustees  as  a  rule  of 
practice,  but  recognizing  that  such  rule  does  not  deny  the  power 
of  one  to  arouse  the  jurisdiction  of  the  court,  either  by  action  in 
the  name  of  all  without  their  consent,  or  by  suing  alone,  in  which 
case  the  defect  of  parties  may  be  cured  by  amendment.  Our 
statute  (§  2604,  Rev.  Stat.  1898)  provides  a  method  of  avoiding 
that  rule  of  practice,  and  a  substitute  for  the  ancient  procedure 
by  summons  and  severance,  in  the  simple  expedient  in  all  actions 
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of  making  defendants  of  those  in  joint  interest  who  refuse  to  join 
as  plaintiffs.  It  seems  certain  therefore  both  on  reason  and 
authority,  that  one  joint  trustee  is  not  without  power  to  invoke 
the  aid  of  courts  for  protection  or  recovery  of  the  estate,  when, 
in  his  judgment,  neglect  to  do  so  would  be  a  breach  of  duty.  Of 
course  in  such  case  he  must,  as  matter  of  practice,  excuse  the  non- 
joinder of  his  cotrustee,  and  bring  him  before  the  court  as  a 
defendant.  Equally  of  course  he  acts  in  peril  of  being  denied 
reimbursement  of  his  expenses  if  he  litigates  not  in  good  faith, 
or  without  grounds  to  reasonably  justify  his  judgment;  but  nei- 
ther of  these  considerations  goes  to  his  power,  nor  to  the  power 
or  jurisdiction  of  the  court.  With  this  view  as  to  the  power  of 
one  joint  trustee  to  originate  litigation,  we  cannot  doubt  his 
power  to  invoke  the  appellate  jurisdiction  of  this  court  under  like 
limitations.  An  appeal  is  certainly  no  more  extreme  an  act  than 
the  original  commencement  of  action,  even  if  we  look  upon  it  as 
the  equivalent  of  writ  of  error,  as  some  courts  seem  to.  In  this 
court,  it  has  been  said  that  appeal  is  but  one  step  in  a  suit  toward 
the  final  adjudication  which  the  law  has  provided  for.  (North- 
western Mut.  L.  Ins,  Co,  v.  Park  Hotel  Co,,  37  Wis.  131.)  If 
this  view  be  adopted,  the  power  of  the  single  trustee  would  seem 
all  the  more  obvious. 

We  conclude  therefore  that  if  the  appellant,  in  good  faith  and 
on  reasonable  grounds,  believed  that  the  decree  of  the  Circuit 
Court  deprived  the  trust  estate  of  property  belonging  to  it,  he 
had  the  power  to  appeal,  notwithstanding  the  contrary  opinion  of 
his  cotrustee,  and  that  all  parties  in  interest,  including  such  co- 
trustee, being  before  this  court,  we  have  jurisdiction  to  consider 
the  merits  of  the  appeal,  and  that  the  motion  to  dismiss  must  be 
denied. 

2.  As  appellant's  counsel  forcibly  suggests,  the  decree  before 
us  presents  at  first  glance  the  appearance  of  awarding  Robert 
Luscombe  the  entire  corpus  of  an  estate  which  the  testator  clearly 
intended  not  to  give  him,  but  to  tie  up  in  the  hands  of  trustees  so 
that  Robert  should  receive  only  the  income.  That  appearance  is 
however  deceptive,  and  disappears  upon  any  more  than  the  most 
superficial  examination.  Absolutely  nothing  is  awarded  Robert 
under  the  will  or  by  way  of  gift  from  his  father,  The  corpus  of 
the  trust  estate  is  by  the  final  order  assigned  and  distributed  to 
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the  widow  Seville  and  to  Mary  J.  Wright,  to  whom,  as  is  entirely 
obvious,  the  testator  intended  to  give  it  upon  a  certain  contin- 
gency. The  fact  that  they  have  assigned  it  to  Robert,  as  a 
method  of  making  a  gift  from  themselves  to  him,  can  no  more  be 
said  to  thwart  the  will  than  if  the  widow  had  chosen  to  give  him, 
by  assignment,  a  part  of  her  $35,000  legacy — no  more  indeed 
than  if  both  the  widow  and  Mrs.  Wright  had  received  pa>Tnent 
direct  to  themselves,  and  presented  Robert  with  their  checks  for 
the  amount.  We  must  therefore  dismiss  the  consideration  that 
he  by  their  bounty  receives  the  actual  payment  from  the  execu- 
tors, and  consider  the  situation  as  if  the  decree  not  only  assigned 
this  disputed  share  to  Mrs.  Turner  and  Mrs.  Wright,  but  ordered 
it  paid  to  them  as  well,  and  as  if  they  were  the  respondents  con- 
tending for  it  here.  Passing  then  to  a  consideration  of  their 
rights  under  the  will,  we  are  confronted  with  the  direct  and  posi- 
tive command :  "  In  case  any  proceedings  are  instituted  for  the 
purpose  of  reaching  the  income  so  provided  for,  and  of  diverting 
it  from  the  object  intended  by  me,  and  a  decree  or  judgment 
obtained  for  that  purpose,  that  then  from  that  period  all  payments 
from  the  said  income  to  them  [Robert  and  Nellie],  or  either  of 
them,  shall  cease;  and  I  direct  my  executors  and  testamentary 
trustees,  *  *  *  in  case  there  is  no  lawful  issue  of  them 
[Robert  or  Nellie],  or  either  of  them,  living,  then  to  distribute 
to  my  daughter  Mary  J.  Wright  and  my  said  wife  and  their  issue 
as  hereinbefore  provided.'*  This  behest  is  mandatory,  and  quite 
as  unambiguous  as  is  the  declaration  of  a  purpose  and  design  to 
provide  for  either  Robert  or  Nellie  the  necessaries  of  life  without 
subjecting  either  the  estate  or  income  to  their  control.  It  cannot 
be  ignored.  If  it  is  in  conflict  with  the  declaration  of  design,  it 
must  dominate  both,  because  it  is  mandatory,  and  because  it  is 
the  later  provision.  (Cassoday  Wills,  §  683.)  But  it  does  not 
necessarily  conflict  with  such  general  design,  but  merely  implies 
a  limit  thereto.  Such  direction  may  indicate  either  that  the  tes- 
tator considered  such  design  hopeless  or  impossible  of  accomplish- 
ment in  favor  of  a  cestui  que  trust  subject  to  such  a  judgment. 
Hopeless  because  after  money  reached  his  hands  it  could  not  have 
full  efiiciency  in  providing  necessaries  of  life  to  one  embarrassed 
by  attacks  or  harassed  by  solicitations  of  creditors,  to  whom  por- 
tions of  the  testator's  bounty  would  probably  be  diverted.    Impos- 
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sible  because,  as  testator  may  have  believed  or  been  advised,  such 
a  judgment  creditor  could  reach  and  absorb  the  trust  property  or 
income  unless  such  cesser  and  bequest  over  were  provided  for  in 
the  will.  Whether  or  not  such  belief,  if  it  existed,  was  well 
founded,  we  need  not  decide.  It  was  by  no  means  unsupported 
by  respectable  authority.  (Bramhall  v.  Ferris,  14  N.  Y.  41 ; 
Bull  V.  Bank,  90  Ky.  452,  14  S.  W.  425 ;  Perry  Trusts,  §  388,  and 
Bridge  v.  Ward,  35  Wis.  687.)  These  might  well  justify  the 
extreme  precaution,  although,  as  appellant's  counsel  forcibly  ar- 
gues, there  is  a  considerable  weight  of  authority  to  the  contrary, 
as  cited  to  us  by  appellant.  (Nichols  v.  Eaton,  91  U.  S.  716,  23 
L.  ed.  254;  Garland  v.  Garland,  87  Va.  758,  13  S.  E.  478;  Nickcll 
v.  Handly,  10  Gratt.  336;  Roberts  v.  Stevens,  84  Me.  325,  24 
Atl.  873,  17  L.  R.  A.  266;  Bank  v.  Adams,  133  Mass.  170;  Hall 
V.  Williams,  120  id.  344  —  the  rule  of  which  had  not  however 
been  adopted  in  Wisconsin.)  Whatever  may  have  been  the  tes- 
tator's motive  however  it  was  clearly  his  purpose  that  Robert 
Luscombe  should  enjoy  the  income  of  one-half  of  the  trust  estate 
only  until  the  happening  of  the  contingency  defined  above,  and 
that  upon  that  contingency,  he  being  without  issue,  the  widow 
and  Mary  J.  Wright  should  receive  the  corpus  of  the  estate.  It 
remains  then  to  ascertain  whether  the  record  discloses  that  the 
specified  contingency  has  occurred.  It  appears  —  indeed,  is 
found  by  the  court  without  exception  —  that,  upon  recovery  of  a 
judgment  at  law  and  return  of  unsatisfied  execution,  action  was 
commenced  by  Goodwin  *'  for  the  purpose  of  subjecting  the  inter- 
est of  Robert  in  the  income  bequeathed  for  him  in  trust  by  said 
will  to  the  payment  of  said  judgment,  and  that  in  the  action  last 
mentioned  a  decree  or  judgment  was  entered  in  form  subjecting 
the  said  interest  of  Robert  Luscombe  to  the  payment  of  said 
Goodwin  judgment."  This  would  seem  at  first  glance  so  direct 
an  affirmative  answer  to  the  question  as  not  to  leave  room  for  dis- 
cussion, but  appellant  with  much  force  insists  to  the  contrary. 
He  urges,  first,  that  the  proceeding  and  judgment  taken  and 
recovered  by  Gopdwin,  as  matter  of  law,  cannot  have  been  for 
the  purpose  of  reaching  and  diverting  the  income  of  the  trust 
estate,  within  the  meaning  of  the  will,  because  it  could  not  have 
that  effect,  since  the  will  itself  puts  both  estate  and  income  beyond 
the  reach  of  such  proceeding  and  judgment.     This  reasoning  is 
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faulty,  in  that  it  deprives  this  clause  of  the  will  of  all  significance. 
It  attributes  to  thie  testator  the  absurdity  of  providing  a  limita- 
tion over  upon  a  contingency  which  he  by  the  same  will  makes 
impossible.  Certainly  when  the  testator  described  the  class  of 
judgments  upon  recovery  of  which  important  rights  were  to  vest, 
he  intended  to  describe  such  as  might  exist,  and  might  exist,  too, 
without  having  the  effect  to  divert  any  of  the  estate  or  income  to 
the  judgment  creditor  —  a  result  guarded  against  with  the  ut- 
most precaution.  He  did  not  make  the  limitation  over  depend 
on  recovery  of  a  judgment  which  might  or  would  reach  and  divert 
the  income,  but  of  one  having  such  purpose.  The  judgment  in 
favor  of  Goodwin  goes  as  far  in  that  direction  as  any  judgment 
can.  It,  in  form,  subjects  that  income  which  the  will  gives 
Robert  to  the  payment  of  the  Goodwin  judgment.  It  evinces  the 
purpose  and  exhausts  the  ability  of  both  the  plaintiff  therein  and 
the  court  rendering  it  to  reach  that  income.  If  it  fails,  that  result 
comes  from  the  withdrawal  of  the  income  and  the  estate  from  its 
reach,  and  from  Robert's  reach  as  well,  not  from  any  want  of 
purpose  on  Goodwin's  part.  We  can  entertain  no  doubt  that  it 
is  of  the  class  of  judgments  contemplated  by  the  testator  and 
described  by  him. 

A  further  contention  that  this  particular  judgment,  as  matter 
of  law,  cannot  be  recognized  as  having  a  purpose  to  reach  and 
divert  the  income,  rests  upon  the  premise  that  it  cannot  effectuate 
that  result  in  the  absence  of  the  trustees  as  parties  to  it.  That 
premise  however  is  unsound.  It  may  be  conceded  that  no  decree 
could  be  effectual  to  control  the  conduct  of  the  trustees,  nor  the 
estate  or  income  while  in  their  hands,  unless  they  were  made 
parties.  Such  are  the  cases  cited  by  appellant.  (O'Hara  v. 
MacConnelly  93  U.  S.  150,  ^3  L.  ed.  840;  Mc Arthur  v.  Scott, 
1 13  U.  S.  340,  5  Sup.  Ct.  Rep.  652, 28  L.  ed.  1015.)  But  such  judg- 
ment or  decree  is  binding  personally  on  Robert,  and  can  compel 
him,  under  penalty  for  contempt,  to  hand  over  the  semi-annual 
installments  of  income  the  moment  he  receives  them ;  thus,  in 
practical  effect,  reaching  that  income  and  diverting  it  from  Rob- 
ert's support  to  the  payment  of  Goodwin's  judgment.  The  non- 
joinder of  the  trustees  is  however  one  of  several  very  significant 
evidentiary  facts  bearing  on  the  purpose  which  Goodwin  actually 
had  in  the  proceedings  prosecuted  by  him.     That  omission,  when 
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joined  with  the  consideration  that  Robert,  apparently  without 
necessity,  suffered  judgment  and  supplementary  creditor's  suit 
on  so  trifling  a  claim  (less  than  $200),  and  that  those  acts  did 
nt)t  occur  till  after  his  arrangement  with  the  widow  and  Mrs. 
Wright  assuring  him  benefits  upon  the  termination  of  the  trust, 
might  well  arouse  suspicion,  if  not  justify  belief,  that  the  whole 
proceeding  was  collusive  between  him  and  Goodwin,  and  not  in 
good  faith  for  the  purpose  of  reaching  and  diverting  the  trust 
income  to  Goodwin's  judgment.  That  question  however  is  not 
open  on  this  appeal,  since  the  purpose  of  the  proceeding  is  estab- 
lished by  a  finding  of  the  Circuit  Court  to  which  there  is  no 
exception,  and  which  therefore  must  conclude  us  as  to  the  ques- 
tion of  fact.  The  views  thus  expressed  sufficiently  indicate  the 
conclusion  we  must  reach,  namely,  that  the  contingency  was  pre- 
sented upon  which  the  limitation  over  to  Mrs.  Turner  and  Mrs. 
Wright  was  to  take  effect.  That  conclusion  supports,  in  general, 
the  decision  and  judgment  of  the  court  below.  Whether  all  the 
details  of  that  judgment  are  strictly  correct  we  need  not  consider, 
for  it  is  assailed  only  in  its  general  scope,  and,  as  we  concur  with 
it  in  that  respect,  we  must  affirm  it. 

We  see  no  reason  to  doubt  the  good  faith  of  the  appellant  exec- 
utor and  trustee  in  seeking  the  opinion  of  this  court  before  sur- 
rendering so  large  a  portion  of  the  estate  intrusted  to  him ;  hence 
the  statutory  costs  of  both  parties  in  this  court  are  ordered  paid 
out  of  the  estate. 

Judgment  affirmed.     . 


Perry  vs.  Perry  et  al. 

[Court  of  Appeals  of  Kentucky,  February  15,  1901;    60  S.  W.855.] 

Construction  of  Will  —  Devise  to  Testator^s  Son  and  His 
Wife  for  Their  Lives  —  Devise  for  Benefit  of  Second 
Wife. 

I.  Under  a  will  devising  real  estate  to  testator's  son  for  life,  and  pro- 
viding that  "at  the  death  of  himself  and  wife  said  property  is  to 
pass  to  his  legal  heirs,"  the  wife  of  the  son  living  at  the  time  of  the 
execution  of  the  will  and  at  the  time  of  testator's  death  having  subse- 
VoL.  VI  — 28 
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quently  died  and  the  son  having  married  again,  his  second  wife, 
who  survived  him,  is  entitled  to  a  life  estate  in  the  property,  as  the 
devise  over  to  the  son's  "  legal  heirs,"  who  might  include  children 
of  the  son  thereafter  born,  shows  testator's  intention  to  make  pro- 
vision for  those  persons  having  a  natural  claim  upon  the  son  for 
support  or  assistance,  and  not  merely  for  persons  known  to  testator. 
2.  Kentucky  Statutes,  i  4839,  providing  that  *'  a  will  shall  be  con- 
strued, with  reference  to  the  real  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will,"  merely  fixes  the  time  when  the  will  speaks  with 
reference  to  the  estate  disposed  of,  and  does  not  fix  the  time  when 
the  rights  of  devisees  attach. 

Appeal  from  Circuit  Court,  Logan  county. 
"  To  be  officially  reported." 

Action  by  M.  R.  Perry  and  others  against  Marian  E.  Perry  to 
recover  real  estate.  Judgment  for  defendant,  and  plaintiffs 
appeal. 

Affirmed. 

James  H,  Bowden  and  5".  R.  Crewdson,  for  appellants. 
W.  P.  Sandidge,  for  appellee. 

O'Rear,  J. —  J.  M.  Perry,  of  Logan  county,  died  in  1891,  after 
having  made  a  will,  which  was  probated  February  2,  1891.  The 
sixth  clause  of  this  will  reads  as  follows :  "  I  gfive  and  bequeath 
to  my  son  Smiley  Perry  the  storehouse  and  lot  on  Main  street, 
in  Russellville,  now  occupied  by  him  as  a  drug  store,  the  same 
to  be  used  and  enjoyed  by  him  during  his  natural  life  free  from 
all  debts  which  he  may  now  owe  or  hereafter  contract;  and  at 
the  death  of  himself  and  wife  said  property  is  to  pass  to  his  legal 
heirs.  This  bequest  to  my  said  son  Snliley  Perry  is  made  upon 
the  express  condition  that  he  pay  to  my  son  R.  F.  Perry  the 
sum  of  $500  annually  for  three  years,  with  legal  interest  thereon, 
after  one  year  from  the  date  of  the  probate  of  this  will."  At  the 
time  the  will  was  written,  Smiley  Perry  was  married ;  but,  after 
the  death  of  the  testator,  Smiley's  wife  died,  and  he  subsequently 
married  a  second  wife.  Having  died  childless  some  years  after, 
leaving  the  second  wife  his  widow,  his  heirs-at-law,  his  brothers 
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and  sisters,  and  the  daughter  of  a  deceased  sister,  filed  this  suit 
to  recover  of  his  widow  the  possession  of  the  storehouse  and 
lot  mentioned  in  the  clause  above  quoted.  The  Circuit  Court 
construed  the  clause  as  vesting  the  second  wife  with  a  life  estate 
in  the  property  named,  and  entered  judgment  accordingly.  The 
heirs  have  prosecuted  this  appeal. 

.  Although  the  case  has  been  argued  with  rare  skill,  evidencing 
much  research  by  able  counsel,  we  have  not  been  cited  any  case 
in  this  country  precisely  in  point.  The  intention  of  the  testator, 
of  course,  where  not  in  conflict  with  some  prohibition  of  the  law, 
is  the  law  of  the  case.  To  arrive  at  that  exact  intention  may 
be  impossible;  but  the  court  must  give  some  construction  com- 
patible with  the  ordinarily  accepted  use  of  the  terms  employed, 
as  we  must  presume,  in  the  absence  of  anything  appearing  to  the 
contrary,  the  testator  intended  his  language  to  have  the  meaning 
usually  given  similar  expressions  when  employed  in  like  trans- 
actions. It  is  argued  for  appellants  that  inasmuch  as  the  tes- 
tator knew  the  then  wife  of  his  son,  and  could  not  possibly  know 
that  the  son  would  have  another  wife,  or  who  she  would  be,  he 
could  not  have  purposed  including  the  latter  in  his  bounty,  but 
that  the  first  only  was  in  his  mind.  It  is  further  argued  for  ap- 
pellant that  our  statute  (§  4839,  Ky.  Stat.)  also  controls  in  this 
construction  as  to  the  time  of  which  the  will  speaks.  That  sec- 
tion is:  "A  w^ill  shall  be  construed,  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will." 
If  the  testator  had  provided  for  an  estate  to  the  son  and  his 
wife  during  their  lives,  naming  the  wife  by  name  or  other  suffi- 
cient description,  so  as  to  identify  her,  there  could  be  no  question 
that  appellee  could  not  have  been  in  contemplation.  Or,  had 
the  testator  provided  for  an  estate  to  the  son  and  his  wife  for 
life,  with  remainder  to  certain  named  persons,  it  seems  that  the 
then  living  wife  of  the  son  would  have  been  alone  included  in 
the  term  "  wife."  But  the  testator  did  not  create  the  estate  with 
limitations  imposed  in  either  of  the  cases  supposed. .  He  went  fur- 
ther to  provide  for  others  equally  unknown  to  the  testator,  and 
whom  he  probably  would  never  know,  for  he  provided  for  a  re- 
mainder to  the  "  legal  heirs  "  of  his  son  Smiley.  The  legal  heirs 
of  the  son  of  course  would  first  be  his  children,  or  their  descend- 
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ants,  if  any,  and  would  be  such  descendants  as  might  be  living- 
at  his  death,  including  not  only  such  as  were  descended  from 
the  wife  known  to  the  testator,  but  such,  in  addition,  as  mig^t 
be  descended  of  a  second  or  any  subsequent  spouse,  and  that 
too  whether  bom  before  or  after  the  testator's  death.  Having 
then  shown  clearly  an  intention  to  provide  for  any  child  or 
descendant  of  his  son,  whenever  or  of  whatsoever  wife  born> 
he  is  shown  to  have  contemplated  extending  his  bounty  to  per- 
sons unknown  to  him,  evidently  because  they  were  connected 
by  their  relationship  to  the  son.  He  seems  to  have  had  in  mind 
the  making  of  such  provision,  not  because  he  knew  or  might 
know  them,  and  thereby  judge  of  their  deservedness,  but  be- 
cause of  the  natural  claim  they  would  have  upon  his  son  for 
support  or  assistance.  This  manifest  idea  being  in  mind  and 
the  terms  being  so  broad  as  to'  include  a  wife  subsequently 
married,  the  testator  must  have  so  intended.  This  construction 
is  fortified  by  certain  "  side  lights  "  contained  in  the  will.  For 
example,  in  the  third  clause  of  the  will  he  gives  certain  prop- 
erty to  his  son  M.  R.  Perry  and  his  wife  Marion  during  their 
lives,  and  at  their  death  to  pass  to  their  children.  There  must 
be  some  reason  why  the  distinction  is  made  in  the  families  of 
these  two  sons,  for  undoubtedly  a  distinction  is  made,  as  no 
other  wife  of  M.  R.  Perry  but  Mrs.  Marion  could  enjoy  the 
title  given.  The  son  Smiley  is  shown  to  have  had  no  children 
at  the  time  the  will  was  written  or  during  the  testator's  lifetime. 
It  would  appear  that  the  distinction  made  was  in  anticipation  of 
the  possibility  of  others  becoming  entitled  to  Smiley's  protec- 
tion, besides  those  known  to  the  testator.  The  testator  appears 
to  have  had  a  fairly  good-sized  estate  when  the  will  was  written. 
The  terms  of  the  will  indicate  a  purpose  to  equalize  his  children 
in  the  distribution  of  his  property.  By  the  clause  under  con- 
sideration, it  will  be  observed  the  testator,  while  giving  Smiley, 
for  his  life,  the  lot  described,  imposed  on  him  a  charge  of  $1,500. 
As  this  charge  would,  when  paid,  represent  that  sum  of  individual 
means  of  the  son  invested  in  the  property,  it  would  be  but 
reasonable  that  any  wife  he  might  have  at  his  death  would  be 
permitted  to  enjoy  that  in  which  her  husband  had  invested  so 
much  of  his  means.  He  would  be  under  natural  and  legal  ob- 
ligation to  provide  for  her  in  certain  proportion  or  sum  of  his 
estate  —  a  fact  necessarily  known  to  the  testator  and  presumably 
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in  his  mind  in  adjusting  this  arrangement.  Of  course,  he  prob- 
ably would  not  know  such  daughter-in-law,  but  he  did. know  her 
claim  upon  the  son,  her  husband ;  and  what  he  had  in  hand  was 
providing  for  the  son's  wife,  not  because  she  happened  to  be 
a  certain  known  person,  but  because  she  would  be  a  person  of 
a  certain  known  sufficient  relation,  entitling  her  to  come  within 
the  provision  of  his  beneficence.  Cogan  v.  McCabe  ([Sup.]^ 
52  N.  Y.  Supp.  53)  seems  to  clearly  sustain  the  rule  of  con- 
struction herein  employed,  under  facts  quite  similar  to  the  case  at 
bar.  And  to  the  same  effect  appear  Mason  v.  Mason  (5  Ir.  R 
Eq.  288),  and  In  re  Lyne's  Trust  (L.  R.  8  Eq.  Cas.  67).  In 
Nash  V.  Allen  (42  Ch.  Div.  54),  a  devise  to  a  daughter  for  her 
use  during  her  life,  and  after  her  death  for  the  use  of  her  intended 
husband  for  his  life,  then  to  her  children,  was  held  to  include 
and  provide  for  the  last  husband  —  the  one  retaining  that  rela- 
tion at  the  daughter's  death.  Both  appellants  and  appellee  cite 
us  Peppin  v.  Bickford  (3  Ves.  Jr.  569).  That  case  however  is 
not  strictly  in  line  with  the  question  here  presented,  though  we 
think  it  rather  supports  the  principles  of  the  opinion.  It  is  more 
like  the  recent  case,  decided  by  this  court,  of  Jackson  v.  Jackson 
(58  S.  W.  423),  which  is  also  quite  similar  to  Nash  v.  Allen^ 
Cases  from  New  York  and  Connecticut  are  cited  by  counsel  for 
appellants,  both  courts  of  eminent  authority,  which  appear  to  be 
in  conflict  with  the  views  herein  expressed.  However  both  of 
those  States  have  statutes  against  perpetuities  peculiar  to  them- 
selves, under  the  constraint  of  which  the  opinions  cited  seem 
to  have  been  written.  They,  of  course,  cannot  apply  here  where 
we  have  not  the  statute  mentioned.  Other  cases  of  apparently 
contrary  view  have  also  been  cited,  but  a  careful  examination 
of  them  shows  that  in  each  instance  they  turned  upon  some  pecu- 
liar phraseology  of  the  will  therein  considered,  evidencing,  in 
the  opinion  of  the  court,  an  intention  of  the  testator  to  confine 
the  estate  to  the  then  living  wife.  Nor  can  the  Kentucky  statute 
quoted  above  be  used  to  give  a  different  construction  to  the 
will.  It  will  be  observed  that  section  merely  fixes  the  time  at 
which  tlie  will  speaks  with  reference  to  the  real  and  personal 
estate  disposed  of  by  it,  not  with  reference  to  the  time  when 
devisee's  rights  may  attach. 
Judgment  affirmed. 
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Richardson  vs.  Cole  et  al. 

[Supreme  Court  of  Missouri,   February  26,   1901;   160  Mo.  372,  61   S. 

W.  182.] 

Estate  Assigned  by  Agreement  —  Action  by  Administrator 
Barred  —  Probate  Court  C>rder  —  Collateral  Attack. 

1.  Where  an  intestate  left  personalty  and  no  debts,  and  the  heirs  (all 

being  of  age)  by  a  written  agreement  assigned  their  interests  to 
one  of  their  number,  who  took  possession  of  the  property,  the  public 
administrator,  who  obtained  letters  on  the  estate  twelve  years  later, 
could  not  recover  the  property  from  such  heir. 

2.  In  an  action  by  the  public  administrator  to  recover  personalty  paid 

to  one  of  the  heirs  under  a  written  agreement  of  all  the  heirs,  who 
were  of  age,  assigning  their  interests  to  such  heir,  the  defense  that 
there  were  no  debts,  and  that  the  personalty  had  been  rightfully 
assigned  to  defendant,  was  not  a  collateral  attack  on  the  order  of 
the  Probate  Court  directing  the  plaintiff'  to  take  charge  of  the  estate. 

Appeal  from  St.  Louis  Circuit  Court;  James  E.  Withrow, 
Judge. 

Action  by  William  C.  Richardson,  as  administrator  of  the 
estate  of  Lillie  Kate  Fagin,  deceased,  against  Nathan  Cole  and 
another,  to  recover  property  received  by  them  as  heirs  of  said 
deceased  under  a  written  agreement  of  all  the  heirs ;  no  adminis- 
tration  having  been  had.  From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals. 

Affirmed. 

James  A.  Henderson  and  R.  S,  MacDonald,  for  appellant. 

Judson  &  Taussig,  for  respondents. 

Burgess,  J. —  On  May  13,  1884,  Lillie  Kate  Fagin  died  intes- 
tate and  unmarried,  the  owner  of  personal  property  consisting  of 
cash  notes  and  bonds  of  the  face  value  of  $9,342.17,  and  the 
bonds  in  litigation,  of  the  face  value  of  $7,887,  which  had  there- 
tofore been  placed  by  her  father,  Aaron  W.  Fagin,  now  deceased. 
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in  the  hands  of  the  defendant  Nathan  Cole,  who  had  married 
her  sister,  to  hold  and  invest  for  her.  After  the  death  of  Lillie 
Kate  Fagin,  all  of  her  heirs-at-law,  except  her  father,  Aaron  W. 
Fagin  (all  being  of  age),  by  an  instrument  in  writing  of  date 
July  1 6,  1884,  agreed  to  and  did  transfer  to  Rachel  G.  Metcalf, 
a  sister  of  Lillie,  and  one  of  the  defendants  in  this  suit,  all  their 
right,  title,  and  interest  in  and  to  the  estate  of  said  Lillie,  and 
by  said  instrument  directed  the  defendant  Nathan  Cole,  as  agent 
and  trustee  of  said  Lillie,  to  pay  over  to  said  Rachel  Metcalf 
any  and  all  moneys  of  the  deceased,  and  to  transfer  to  her  any 
and  all  property  of  the  deceased  which  he  held  for  her,  taking 
her  receipt  therefor.  This  instrument  was  executed  by  all  the 
heirs-at-law  of  Lillie,  except  her  father,  Aaron  W.  Fagin ;  but  it 
was  executed  with  his  knowledge  and  consent,  and  at  his  in- 
stance. The  defendant  Nathan  Cole,  acting  under  the  authority 
of  said  instrument  in  writing,  did  on  or  about  the  23d  day  of 
September,*  1884,  transfer  and  deliver  to  said  defendant  Rachel 
G.  Metcalf  all  the  notes,  cash,  bonds,  and  choses  in  action  then  in 
his  possession  as  the  agent  or  trustee  for  said  Lillie.  On  March 
28,  1896,  nearly  twelve  years  after  the  death  of  said  Lillie  Kate 
Fagin  and  this  distribution,  William  C.  Richardson,  the  public 
administrator  of  the  city  of  St.  Louis,  took  out  letters  of  adminis- 
tration upon  the  estate  of  Lillie  Kate  Fagin.  As  such  admin- 
istrator he  instituted  suit  against  the  defendant  Nathan  Cole 
and  the  defendant  Rachel  G.  Metcalf  to  recover  from  them  the 
personal  estate  belonging  at  her  death  to  Lillie  Kate  Fagin. 
The  defendants,  besides  pleading  the  statute  of  limitations  of 
five  years,  set  up  in  their  separate  answers  the  foregoing  facts 
as  a  defense  to  plaintiff's  petition.  To  this  answer  plaintiff  de- 
murred. This  demurrer  was  overruled,  and  plaintiff  refusing 
to  plead  further,  judgment  was  entered  for  the  defendants. 
Plaintiff  appeals. 

It  may  be  conceded  at  the  outset  that  the  legal  title  to  personal 
property  of  a  deceased  person  is  in  the  administrator,  who  holds 
it  in  trust  for  heirs  and  legatees,  and  that  he  alone  can  sue  for 
and  recover  the  assets  of  such  deceased  person.  But  the  mere 
legal  title  passes  to  the  administrator.  The  equitable  descends 
to  the  heirs  or  legatees,  who  are  entitled  to  distribution.  The 
defense  interposed  here  is  an  equitable  one,  and  sets  up  that 
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there  were  no  debts  against  the  deceased,  and  that  by  agree- 
ment between  those  entitled  to  the  property  it  had  been  trans- 
ferred to  one  of  their  number,  the  defendant  Rachel  G.  Metcalf ; 
and  the  effect  of  the  demurrer  is  to  admit  these  defenses  to  be 
true.  But  plaintiff  contends  that  the  defenses  pleaded  afford 
no  barrier  to  the  administrator's  right -of  recovery,  either  at  law 
or  in  equity.  In  support  of  this  position,  Bartlett  v.  Hyde  (3 
Mo.  490)  ;  Naylor's  Admr.  v.  Moffatt  (29  id.  126)  ;  Smith  v. 
Denny  (37  id.  20)  ;  McPike  v.  McPike  (iii  id.  216,  20  S.  W. 
12),  and  Green  v.  Tittman  (124  Mo.  372,  27  S.  W.  391)  are 
relied  upon.  But  these  decisions  go  no  further  than  has  already 
been  conceded ;  that  is,  that  the  administrator  is,  under  ordinary 
circumstances,  entitled  to  the  possession  of  the  personal  prop- 
erty of  the  deceased,  and  that  his  right  to  sue  for  such  possession 
is  exclusive  of  all  others.  The  law  does  not  require  the  doing 
of  a  useless  and  unnecessary  thing,  and  this  would  be  the  result 
in  this  case  if  plaintiff's  position  be  sustained,  and  defendants 
compelled  to  pay  him  the  value  of  the  assets  belonging  to  Lillie 
Kate  Fagin,  deceased,  when  no  part  of  it  is  needed  for  the 
payment  of  debts  in  order  that  he  may  in  turn  pay  it  back  to 
the  defendant  Metcalf,  who  owns  the  interest  of  all  the  other 
lieirs.  In  the  case  of  McCracken  v.  McCaslin  (50  Mo.  App. 
85),  Robert  H.  McCracken  died  intestate,  possessed  of  personal 
property  and  leaving  several  heirs  who  were  of  age,  but  no 
debts.  The  heirs  made  distribution  among  themselves  of  all 
the  property.  Afterward,  at  the  instance  of  one  of  the  heirs, 
the  Probate  Court,  after  giving  notice  to  those  first  entitled 
to  administer,  upon  their  refusal  ordered  the  public  adminis- 
trator to  take  charge  of  the  estate.  A  motion  was  made  by  the 
plaintiffs  in  the  Probate  Court  to  set  aside  this  order,  for  the 
reason  that  distribution  had  been  made,  and  that  there  were 
no  debts.  The  motion  was  overruled,  and  upon  appeal  to  the 
Circuit  Court  the  motion  was  sustained,  and  the  administrator 
appealed.  It  is  held,  when  there  are  no  creditors,  and  the  heirs 
are  of  age,  an  administrator  would  be  a  mere  naked  trustee,  and 
it  would  seem  idle,  as  well  as  a  waste  of  the  estate,  to  go  through 
the  form  of  administration  against  the  will  of  the  "heirs,  as 
evidenced  by  their  settlement  and  distribution  of  the  property 
annong  themselves,   which   all  the  parties   would  be   estopped 
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from  disputing  if  the  adjustment  was  made  without  fraud  or  im- 
position. In  Walworth  v.  Abel  (52  Pa.  St.  370),  it  is  said: 
"  While  the  mere  legal  title  passes  to  the  administrator,  the 
equitable  descends  upon  the  parties  entitled  to  distribution.  If 
there  be  no  creditors,  the  heirs  have  a  complete  equity  in  the 
property ;  and  if  they  choose,  instead  of  taking  letters  of  adnain- 
istration,  to  distribute  it  by  arrangement  made  and  executed 
among  themselves,  where  is  the  principle  which  forbids  it  ?  The 
parties  to  such  an  arrangement,  executed,  would  be  forever 
equitably  estopped  from  disturbing  it,  as  amongst  themselves, 
upon  the  most  familiar  principles  of  justice.  *  *  *  if  there 
be  no  creditors  in  this  case,  the  recovery  of  the  value  of  the 
cattle  would  be  only  for  the  purpose  of  distribution  among  the 
heirs;  but  this  they  have  done  themselves  by  an  appropriation 
of  the  value  already,  and  thus  is  accomplished  what  cannot  be 
done  over  again  without  breaking  up  the  arrangement  and  with- 
out manifest  injustice  to  the  defendant."  To  the  same  effect 
is  Weaver  v.  Roth  (105  Pa.  St.  408).  In  the  case  of  Needham 
V.  Gillette  (39  Mich.  574),  the  following  language  is  used: 
"  Where  there  are  no  creditors,  and  the  heirs  of  age,  an  adminis* 
trator  would  be  a  mere  naked  trustee ;  and  it  would  seem  idle, 
as  well  as  waste  of  the  estate,'  to  go  through  the  form  and  ex- 
pense of  administration  against  the  wil!  of  the  heirs,  as  evi- 
denced by  their  settlement  and  distribution  of  the  property 
among  themselves^  When,  under  such  circumstances,  a  set- 
tlement and  domestic  distribution  is  made  without  fraud  or  mis- 
take, there  is  no  necessity  for  administration."  So  in  Wood- 
house  V.  Phelps  (51  Conn.  521),  it  was  held  that  while  it  is  true, 
as  a  general  proposition,  that  the  title  to  personal  property 
vests  in  an  executor  or  administrator,  yet  he  is  a  mere  trustee 
for  creditors  and  for  heirs  or  legatees;  and  where  the  property 
is  not  wanted  for  the  payment  of  debts,  and  is  rightfully  in  the 
possession  of  the  persons  who  have  the  equitable  title  to  it, 
the  naked  title  of  the  executor  or  administrator  is  not  sufficient 
in  equity  against  such  equitable  and  rightful  possession.  The 
same  rule  is  announced,  in  more  emphatic  terms  if  possible,  in 
the  case  of  Lewis  v.  Lyons  (13  111.  117),  in  which  it  is  held  that 
an  administrator  has  the  legal  title  fo  the  personal  estate  of  his 
decedent,  as  trustee  for  the  payment  of  debts,  but  after  they 
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are  paid,  the  residue  of  such  estate  belongs  to  the  heirs;  that  a 
court  of  equity  is  not  bound  at  all  times  to  enforce  a  strict  legal 
right,  and  will  not  require  an  heir  to  pay  over  money  to  an 
administrator  when  such  administrator  has  no  debt  to  pay,  nor 
any  use  to  make  of  it  connected  with  the  estate,  merely  that  he 
may  retain  it  for  his  own  benefit  or  be  paid  his  costs  and  com- 
missions. In  fact,  our  attention  has  not  been  called  to  an  au- 
thority to  the  contrary. 

But  plaintiff  insists  that  the  defense  is  simply  a  collateral 
attack  upon  the  order  and  judgment  of  the  Probate  Court, 
directing  him,  as  public  administrator,  to  take  charge  of  the 
estate,  which,  if  true,  the  facts  pleaded  as  such  defense  afford  no 
defense  to  this  action,  for  the  validity  of  that  order  cannot  be 
questioned  in  this  action.  (Riley's  Admr,  v.  McCord's  Admr., 
24  Mo.  265;  Naylor's  Admr.  v.  Moffatt,  29  id.  126;  Green  v. 
Tit t man,  124  id.  372,  27  S.  W.  391.)  But  we  are  unable  to 
assent  to  this  contention.  Upon  the  contrary,  the  question 
simply  is  as  to  the  right  of  the  administrator  to  the  possession 
of  property  to  which  he  is  only  entitled  for  the  payment  of 
debts  against  the  estate,  and  for  distribution  among  the  heirs 
of  deceased  where  there  are  no  debts;  and  distribution  of  the 
property  was  made  more  than  ten  years  before  the  institution 
of  this  suit  among  the  heirs  by  common  consent,  who  were  of 
age  and  competent  to  do  so.  We  know  of  no  principle  of  law 
which  forbids  such  a  distribution  by  the  heirs  under  such  cir- 
cumstances ;  and  if  it  would  not  be  a  mockery  of  justice  for  a 
court  of  equity  to  require  the  defendants  to  pay  over  to  plaintiff, 
when  there  are  no  debts  against  the  estate  to  pay,  and  no  legiti- 
mate use  for  it  in  his  capacity  as  administrator,  merely  for  the 
purpose  of  allowing  him  to  obtain  it  and  use  it,  and  then  pay 
it  back  to  them,  less  his  costs  and  commissions,  it  is  difficult 
to  say  what  would. 

For  these  considerations,  the  demurrer  to  the  answer  was 
properly  overruled,  and  as  plaintiif  declined  to  plead  further,  the 
judgment  rendered  for  defendants  thereupon  should  be  affirmed. 

It  is  so  ordered. 

Sherwood,  P.  J.,  and  Gantt,  J.,  concur. 
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Waller  et  o/.  vs.  Martin  et  al. 

ISupreme  Court  of  Tennessee.  February  2,  1901;  106  Tenn.  341,  61   S. 

W.  73-1 

Wills  —  Construction  —  Life  Estate  —  Power  of  Disposi- 
tion —  Estate  by  Curtesy  —  Descent  —  Heirs. 

1.  Where  a  will  bequeathed  certain  property  to  a  woman  for  her  natural 

life,  remainder  to  her  legal  heirs,  and  provided  that  such  property 
should  be  under  the  control  of  the  devisee,  free  from  her  husband's 
debts,  but  that,  should  any  of  them  desire  to  sell  their  lands,  they 
might  do  so,  provided  they  would  reinvest  the  money  in  other  lands 
and  take  the  deed  to  her  and  her  legal  heirs,  with  the  same  pro* 
visions  contained  in  the  will,  the  power  of  disposition  given  did  not 
vect  a  fee  in  the  devisee,  since  it  was  not  unlimited,  but  was  restricted 
to  a  sale  for  reinvestment  on  the  same  terms  under  which  the  original 
property  was  held;  and  hence  the  devisee's  husband  could  take  no 
estate  by  the  curtesy,  as  her  estate  terminated  with  her  life. 

2.  Where   a   will    bequeathed    certain    property   to   a   woman    for    life, 

remainder  to  her  legal  heirs,  the  rule  that,  where  a  party  would  take 
by  descent  the  same  estate  that  a  devise  purported  to  give  him,  he 
would  take  the  land  by  descent,  and  not  by  devise,  did  not  apply, 
since  such  heirs  did  not  take  the  same  estate  under  the  will  as  they 
would  take  by  descent,  and  hence  the  estate  did  not  vest  in  the 
woman  and  her  heirs,  so  as  to  convert  her  life  estate  into  a  fee. 

3.  Where  a  will  bequeathed  property  to  a  woman  for  life,  remainder  "  to 

her  legal  heirs,"  and  authorized  the  sale  of  the  property  for  rein* 
vestment  in  other  lands  if  the  deeds  therefor  were  taken  in  the  name 
of  such  woman  **  and  her  legal  heirs,  with  the  same  provisions  con- 
tained in  the  will,"  the  words  "  legal  heirs "  were  equivalent  to 
"  children  or  their  descendants,"  and  the  estate  did  not  vest  in  her 
and  her  heirs,  so  as  to  convert  the  life  estate  into  a  fee. 

Appeal  from  Chancery  Court,  Wilson  county;  J.  S.  Gribble, 
Chancellor. 

Suit  by  Llewellyn  Waller  and  others  against  T.  A.  Martin  and 
others.  From  a  decree  in  favor  of  complainants,  defendants 
appeal. 

Affirmed. 

Cantrell  &  McMillan,  for  appellant  Martin. 

McClain  &  McClain,  for  appellees  Mrs.  Omohundro's  children. 
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Wilkes,  J. —  The  question  in  this  case  is  to  determine  the 
rights  of  R.  J.  Omohundro  to  a  homestead  in  certain  real  estate 
in  controversy.  The  contest  arises  between  the  heirs-at-law  of 
his  wife,  Mary  E.  Omohundro,  and  a  creditor  of  the  husband,  who 
had  levied  upon  the  interests  of  the  husband  in  the  land  and  sold 
it,  upon  the  theory  that  he  had  a  life  estate  in  it  as  tenant  by  the 
curtesy.  The  present  proceeding  is  by  the  heirs  of  Mrs.  Omo- 
hundro to  enjoin  further  proceedings  to  set  apart  such  homestead, 
upon  the  theory  that  upon  the  death  of  Mrs.  Omohundro  the 
property  descended  to  them,  and  that  Mrs.  Omohundro  had  but 
a  life  estate  in  the  premises,  and  her  surviving  husband  could  not 
have  therefore  any  estate  as  tenant  by  the  curtesy  in  them.  The 
Chancellor  held  that  the  husband  had  no  estate  by  curtesy  in  the 
land,  and  the  Court  of  Chancery  Appeals  affirmed  this  holding, 
and  enjoined  the  proceedings  to  set  aside  homestead,  vacated  the 
sale,  and  declared  and  adjudged  the  children  of  Mrs.  Omohundro 
lo  be  the  owners  of  the  land  in  fee  simple,  and  removed  the  clouds 
created  by  the  condemnation  and  sale  proceedings  from  the  title. 
The  creditor  has  appealed  to  this  court. 

If  Mrs.  Omohundro  had  only  a  life  estate  in  the  land,  with 
remainder  to  her  children,  her  entire  interest  in  the  land  would 
cease  with  her  death,  and  there  would  be  nothing  in  which  the 
husband  could  have  an  estate  by  curtesy.  (Beecher  v.  Hicks,  7 
Lea,  207,  214 ;  Alexander  v.  Miller,  7  Heisk.  81 ;  2  Kent  Comm. 
134;  Bigley  v.  Watson,  98  Tenn.  353,  358,  39  S.  W.  525,  38 
L.  R.  A.  679;  Stovall  v.  Austin,  16  Lea,  700,  706.)  The  title  of 
Mrs.  Omohundro  was  derived  under  the  will  of  her  father,  which 
contained  this  clause :  '*  I  give  and  bequeath  to  my  daughter 
Mary  E.  Omohundro  my  farm  near  the  grade  in  the  23rd  civil 
district  of  Wilson  county,  Tennessee  [describing  it],  to  have  and 
to  hold  during  her  natural  life,  and  at  her  death  to  go  to  her 
legal  heirs.  Now,  I  intend,  and  hereby  will  and  direct,  that  all 
the  lands  I  give  to  my  daughter  shall  be  under  her  control,  and 
free  from  the  debts  of  her  husband ;  but,  should  any  of  them  at 
any  time  desire  to  sell  their  lands,  they  may  do  so,  provided  they 
reinvest  the  proceeds  in  other  lands,  taking  a  deed  to  her  and  her 
legal  heirs,  with  the  same  provisions  contained  in  this  will;  and 
I  hereby  appoint  my  son  Joshua  C  IjOgue,  trustee,  to  see  that  this 
part  of  my  will  is  strictly  complied  with."      It  is  insisted  that 
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such  a  power  of  disposition  is  given  to  Mrs.  Omohundro  by  this 
Avill  as  must  vest  in  her  an  absolute  estate  in  the  land.  We  think 
this  position  is  not  well  taken,  since  the  power  of  disposition  is 
restricted  to  a  sale  for  reinvestment  on  precisely  the  same  terms 
under  which  the  original  property  is  held.  It  is  not  an  unlimited 
power  of  disposition,  and  the  case  is  not  brought  within  the  rule 
laid  down  in  Bradley  v.  Carnes  (94  Tenn.  27,  27  S.  W.  1007). 
A  general  discussion  of  the  subject  of  limited  and  unlimited 
estates  in  the  first  taker  is  there  had,  and  need  not  be  here  re- 
peated. The  case  of  Young  v.  Insurance  Co.  (loi  Tenn.  311, 
314,  47  S.  W.  428)  was  where  there  was  a  devise  to  a  mother  for 
life,  with  power  to  sell  for  reinvestment ;  and  it  was  held  that  the 
power  did  not  convert  the  estate  into  a  fee,  or  cut  off  the  remain- 
der interest.  So  in  the  present  case  there  is  no  power  in  the  life 
tenant  to  defeat  the  remainder ;  for  a  sale  could  only  be  made  for 
reinvestment,  and  a  trustee  is  appointed  to  see  that  this  shall  be 
done  in  a  particular  mode. 

It  is  said  however  that  the  terms  used  in  the  conveyance  vest 
a  fee-simple  estate  in  Mrs.  Omohundro ;  in  other  words,  that  the 
phrase  **  to  go  to  her  legal  heirs  "  means  that  the  property  shall 
descend  to  the  persons  who  under  the  law  will  answer  the  descrip- 
tion of  heirs,  and,  if  her  **  children ''  are  the  "  heirs,"  they  will 
take  under  the  laws  of  descent,  and  not  as  purchasers  under  the 
will,  and,  this  being  so,  under  our  statute  the  estate  vesting  in  a 
party  and  her  heirs  would  at  once  be  converted  into  an  estate  in 
fee  simple  in  the  first  taker.  In  this  connection  the  rule  is  in- 
voked that,  where  a  party  would  take  by  descent  the  same  estate 
that  a  devise  purports  to  give  him,  then  the  law  presumes  that 
he  takes  by  descent,  and  not  by  devise.  (4  Kent  Comm.,  §  506.) 
Unquestionably,  in  the  absence  of  any  statutory  provision,  if  an 
ancestor  devise  to  his  heir  just  the  estate,  in  quality  and  quantity, 
which  he  would  take  by  descent,  the  latter  will  be  considered  as 
holding  by  descent,  and  not  by  devise.  (3  Washb.  Real  Prop., 
side  pp.  414,  699.)  But  Mrs.  Omohundro  did  not  take,  under 
her  father's  will,  the  quantity  and  quality  of  estate  she  would  have 
taken  by  descent,  but  she  took  a  life  estate  only.  Under  the 
statutes  of  descent  her  children  would  have  taken  nothing  from 
the  grandfather,  but  under  the  will  they  take  an  estate  in  remain- 
der.    In  the  connection  in  which  it  is  used  in  this  will  the  expres- 
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sion  "  legal  heirs  "  is  equivalent  to  "  children  or  their  descend- 
ants." The  term  **  legal  heirs  "  is  frequently  held,  from  its  con- 
nection, to  mean  "children."  (See  the  question  discussed  in 
Alexander  v.  Wallace,  8  Lea,  572;  Ingram  v.  Smith,  i  Head, 
426;  Gosling  V.  Caldwell,  1  Lea,  454;  Boyd  v.  Robinson,  93 
Tenn.  34,  23  S.  W.  72,  and  a  large  number  of  cases  there  cited.) 
We  are  of  opinion  therefore  that  Mrs.  Omohundro  took  only  an 
estate  for  life  in  the  lands  in  controversy,  and  her  children  took 
the  remainder  interest  as  purchasers,  and  not  by  descent,  and  the 
surviving  husband  had  no  estate  by  curtesy  in  the  lands.  The 
decree  of  the  Court  of  Chancery  Appeals  is  therefore  affirmed. 


Stickel  et  d.  vs.  Crane  et  ai 
rSupreme  Court  of  Illinois,  February  20,  1901;  189  111.  211,  59  N.  E,  595.] 

Vested  Legacies  —  Charge  on  Real  Estate  —  Purchase  by 
Executrix  —  Deed   of    Homestead  —  Newly-discovered 

Assets. 

1.  Testator  bequeathed  to  his  wife  all  his  personalty  and  $3,000,  to  be 

raised  and  paid  as  directed  in  the  will,  and  to  each  of  his  children 
$50,  to  be  raised  in  the  same  manner.  He  then  authorized  his  execu- 
trix *'  to  sell  and  convey,  or  not  to  sell,  at  her  discretion,"  any  or  all 
the  real  estate,  at  such  time  or  times,  and  on  such  terms,  as  she  might 
deem  best  for  the  estate,  and  out  of  the  proceeds,  if  sale  was  made, 
she  was  directed  to  pay  legacies,  the  residue  of  the  proceeds  to  be 
safely  invested,  and  at  the  death  of  his  wife  he  directed  that  such  of 
his  real  estate  as  remained  undisposed  of,  and  the  proceeds  of  such 
as  had  been  sold,  should  descend  to  his  children.  Held^  that  the 
legacies  to  his  wife  and  children  were  vested,  and  at  once  became 
a  charge  on  all  his  real  estate,  and  so  remained  until  satisfied, 
though  the  testatrix  made  no  sale. 

2.  A  sale  of  testator's  property  to  his  executrix,  the  price  accounted  for 

by  her  being  in  excess  of  the  value  of  the  property,  being  only  void- 
able, can  be  set  aside  only  on  an  accounting  to  her  for  the  money 
paid  and  the  debts  assumed  by  her  when  conveyance  was  made 
to  her. 

3.  A  deed  of  homestead  by  husband  to  wife,  she  not  joining,  being  void 

to  the  extent  of  $1,000  in  value,  there  is  no  liability  on  the  covenants 
to  that  extent 
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4.  The  deed  of  homestead  by  husband  to  wife,  she  not  joining,  being 

inoperative  to  pass  title  to  the  extent  of  $1,000,  title  remains  in  the 
husband,  and  on  his  death  descends  to  his  heirs,  subject  to  the  lien 
of  legacies,  which,  under  his  will,  were  a  charge  on  his  real  estate. 

5.  Though  a  deed  of  homestead  by  husband  to  wife,  void  as  to  the  extent 

of  $1,000  in  value  because  she  did  not  join,  is  not  attacked  until 
after  discharge  of  the  executrix,  the  $1,000  homestead  is  not  subse- 
quently-discovered assets,  so  as  to  call  for  an  intervention  by  an 
administrator  de  bonis  non  in  the  suit  by  the  heirs  attacking  the  deed. 

Appeal  from  Circuit  Court,  Montgomery  county;  S.  L. 
DwiGHT,  Judge. 

Suit  by  Alexander  W.  Stickel  and  others  against  Ella  C.  Crane 
and  husband.     From  the  decree,  complainants  appeal. 
Reversed  in  part. 

On  November  4,  1893,  Joseph  Stickel,  of  Montgomery  county, 
this  State,  died  testate,  leaving  the  appellants  Alexander  W. 
Stickel,  John  A.  Stickel,  Fletcher  A.  Stickel,  and  Nancy  A.  E. 
Seymour,  and  the  appellee  Ella  C.  Crane,  an  only  child  by  his 
last  wife,  his  only  children,  and  his  widow,  Sarah  Stickel,  sur- 
viving him.  On  December  23,  1880,  he  executed  his  will,  which 
after  his  death  was  duly  admitted  to  probate  in  the  County 
Court  of  said  county  on  November  13,  1893.  It  is  as  follows : 
Item  first :  "  I  give  and  bequeath  to  my  wife,  Sarah  Stickel,  all 
my  personal  property,  together  with  the  sum  of  $3,000,  to  be 
raised  and  paid  as  hereinafter  directed/'  Item  second :  "  I 
give  and  bequeath  to  my  wife,  during  her  natural  life,  the  resi- 
due of  my  property,  of  every  class  and  character  whatsoever, 
subject,  however,  to  the  qualifications  hereinafter  named." 
Item  third :  "  I  give  and  bequeath  to  each  of  my  children  the 
sum  of  $50  (that  is  to  say,  to  Fletcher  A.  Stickel,  Nancy  A.  E. 
Seymour,  John  A.  Stickel,  Alexander  W.  Stickel,  and  Ella  C. 
Stickel),  to  be  raised  and  paid  as  conditions  and  limitations 
herein  directed."  Item  fourth :  "  I  authorize  and  empower  my 
executrix  hereinafter  appointed  to  sell  and  convey,  or  not  to 
sell,  at  her  discretion,  any  or  all  my  real  estate  at  such  time  or 
times,  publicly  or  privately,  and  on  such  terms,  as  she  may  deem 
best  for  my  estate ;  and  out  of  the  proceeds  of  my  real  estate,  if 
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sold,  I  direct  my  executrix  to  pay,  first,  the  sums  devised  to  my 
said  children,  and,  secondly,  the  sum  of  $3,000  devised  to  my 
said  wife  in  the  first  item  of  this  will.  The  residue  of  the  net 
proceeds  of  the  sale  of  my  real  estate,  all  my  debts  and  funeral 
expenses  being  paid  by  my  executrix,  I  direct  my  said  executrix 
to  invest  safely  as  may  be  and  pay  over  to  my  said  wife  the 
.  annual  proceeds  thereof,  less  what  may  be  needed  to  pay  off  all 
taxes  and  legal  assessments  and  expenses  of  the  management 
of  my  estate.  At  the  death  of  my  wife  I  desire  that  such  of  my 
real  estate  as  remains  undisposed  of,  and  the  proceeds  of  the 
sale  of  such  real  estate  as  may  have  been  sold,  shall  descend 
to  my  children  herein  named,  or  their  descendants,  share  and 
share  alike,  the  descendants  taking  the  share  their  parents  would 
have  taken  if  living." 

The  widow,  Sarah  Stickel,  was  named  executrix  of  the  will, 
and  at  the  date  of  its  probate  duly  qualified  as  such.  She  per- 
formed the  duties  of  her  trust  under  the  will,  paying  all  the 
debts  of  the  estate,  and  all  the  legacies  except  a  balance  of 
$1,000.86  of  the  $3,000  bequeathed  to  her,  and  on  May  2,  1896, 
was  duly  discharged  by  the  Probate  Court  of  said  Montgomery 
county.  On  April  25,  1898,  she  died,  and  her  daughter  Ella  C. 
Crane  was  appointed  administratrix  of  her  estate.  At  the  death 
of  Joseph  Stickel  he  owned  the  north  half  of  the  northwest 
quarter,'  the  northeast  quarter  of  the  northeast  quarter,  and 
the  south  half  of  the  northwest  quarter  of  section  25,  township 
9,  range  4,  in  said  county,  the  said  south  half  of  the  northwest 
quarter  being  subject  to  a  mortgage  in  favor  of  the  ^tna  Life 
Insurance  Company,  dated  January  29,  1876,  for  $1,000,  and 
also  a  mortgage  in  favor  of  one  Edward  T.  Oliver,  dated  Janu- 
ary 10,  1890,  for  $1,500.  On  January  5,  1887,  he  also  owned 
the  west  half  of  the  northeast  quarter  of  said  section,  which  he 
occupied  as  a  homestead,  to  which,  on  that  day,  he  executed  and 
delivered  to  his  then  wife,  Sarah  Stickel,  a  general  warranty  deed, 
but  she  did  not  join  in  its  execution.  On  April  13,  1896,  Sarah 
Stickel,  as  executrix,  conveyed  by  warranty  deed  to  Alexander 
A.  Cress  all  of  the  above-mentioned  lands  except  the  homestead, 
the  consideration  named  in  the  deed  being  $6,450,  and  on  the 
next  day  said  Cress,  by  quitclaim  deed,  reconveyed  to  her  the 
same  premises,  the  same  consideration  being  named.      Both  of 
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these  deeds  were  recorded  May  ist  following  their  execution. 
No  money  was  in  fact  passed  in  either  of  these  conveyances ;  the 
conveyance,  in  effect,  being  from  the  executrix  to  herself. 

The  original  bill  in  this  cause  set  up  the  foregoing  facts  and 
prayed  that  said  conveyances,  and  also  that  of  the  homestead, 
be  set  aside,  and  the  lands  partitioned  among  all  the  children 
of  Joseph  Stickel.     It  appears  from  the  answer  of  Ella  C.  Crane 

—  she  and  her  husband  being  the  only  defendants  to  the  original 
bill  —  that  the  said  south  half  of  the  northwest  quarter  of  sec- 
tion 25  was  at  the  death  of  Joseph  Stickel  incumbered  by  the 
two  mortgages  above  described ;  that  Sarah  Stickel,  as  executrix 
of  her  deceased  husband,  on  April  6,  1696,  made  her  report  to 
the  County  Court  of  Montgomery  county,  in  which  she  charged 
herself  with  $435.41  assets,  and  took  credit  for  $806.35  P^^^ 
on  liabilities;  that  by  her  final  report,  dated  May  2,  1896,  she 
charged  herself  with  $6,450,  proceeds  of  sale  of  the  land,  tak- 
ing credit  for  $370.94  balance  due  her  from  her  last  report  — 
that  is,  of  April  6,  1896;  for  the  legacies  paid  to  children,  $250 

—  that  is,  $50  to  each  —  as  provided  in  the  "will;  on  claim  in 
favor  of  herself,  $1,262.79;  on  mortgage  assumed,  $1,534.09,  and 
on  the  other  mortgage,  $1,019.64;  on  costs,  $12.50,  and  on 
legacy  to  herself,  $1,999.14  —  total  credits,  $6,450;  leaving  a 
balance  due  her  on  legacy  of  $1,000.86.  The  answer  admits  the 
conveyance  of  the  homestead  without  the  wife  joining  therein, 
as  alleged  in  the  bill.  She  also  claimed  by  her  answer  that  the 
complainants  were  estopped  to  have  partition  as  prayed  in  their 
bill,  each  having  received  and  still  retaining  his  said  $50  legacy. 
Thereupon  the  complainants  amended  their  bill,  bringing  into 
court  the  said  $50  received  by  each  and  offering  to  account  for 
the  same  as  the  court  might  direct.  They  also  set  up,  by  further 
amendment,  that  the  said  Sarah  Stickel  had  promised  them,  in 
consideration  of  their  refraining  to  bring  suit  to  set  aside  the 
deeds,  that  she  would  make  a  will  dividing  all  the  premises 
equally  among  all  the  children.  To  this  amendment  appellee 
Ella  C.  Crane  filed  her  answer,  denying  that  any  such  promise 
was  made,  and  setting  up  the  statute  of  frauds. 

By  leave  of  the  court,  Ella  C.  Crane,  as  administratrix  of  the 
estate  of  her  mother,  filed  an  intervening  petition,  showing  that 
there  was  yet  due  to  her  mother's  estate,  on  the  legacy  before 
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mentioned,  $1,000.86,  with  interest,  as  shown- by  her  final  re- 
port as  administratrix.  Guy  C  Lane,  as  administrator  de  bonis 
non  of  the  estate  of  Joseph  Stickel,  then  filed  a  cross-bill,  setting 
up  that  the  conveyance  of  the  homestead  to  the  wife,  before  men- 
tioned, was  ineffectual  to  convey  the  homestead  to  the  extent 
of  $1,000,  praying  that  commissioners  be  appointed  to  set  off 
the  homestead,  and  asking  for  an  order  to  sell  the  part  so  to  be 
set  off,  as  newly-discovered  assets,  and  apply  it  to  the  payment 
of  the  balance  due  the  estate  of  Sarah  Stickel. 

Upon  the  original  complainants  filing  answers  to  the  inter- 
vening petition  and  the  cross-bill,  and  the  taking  of  testimony, 
the  court  entered  a  decree  finding  that  the  conveyances  be- 
tween Sarah  Stickel  and  Alexander  A.  Cress  were  merely  color- 
able and  voidable,  and  that  no  money  passed  between  the  par- 
ties to  the  conveyances ;  that  the  consideration  for  the  convey- 
ance of  the  homestead  to  the  wife  was  that  the  wife  should  sign 
certain  mortgages,  and  that  it  is  binding  upon  him  and  his  heirs ; 
that  there  is  still  due  the  estate  of  Sarah  Stickel  $1,000.86  on 
her  legacy,  but  that  there  is  no  estate  out  of  which  said  sum 
can  be  realized ;  that  the  homestead  was  not  passed  to  the  wife 
by  the  attempted  conveyance  thereof,  "  but  both  being  dead, 
and  their  children  over  twenty-one  years  of  age,  the  homestead 
has  passed  out  of  existence,  and,  said  Joseph  Stickel  having 
conveyed  said  land  by  general  warranty  deed  for  a  valuable 
consideration,  the  covenants  of  said  deed  are  binding  on  the 
said  Joseph  Stickel  and  his  heirs,  so  far  as  assets  of  the  estate 
of  Joseph  Stickel  may  descend  to  them;  and  the  court  finds 
that  the  liabilities  on  the  covenants  of  said  deed  are  equal  to 
the  value  of  the  assets  that  would  descend  to  the  heirs  of  said 
Joseph  Stickel,  as  if  said  deed  to  the  homestead  had  never  been 
made,  and  to  avoid  circuity  of  action,  the  parties  being  all  be- 
fore the  court,  the  one  is  hereby  set  off  against  the  other,  and 
the  court  finds  complainants  have  no  interest,  right,  or  title  to 
said  eighty  acres,  or  no  right  to  partition  the  same."  The  de- 
cree dismisses  the  bill  of  Lane,  administrator  de  bonis  non,  and 
orders  that  the  deed  from  Sarah  Stickel  to  Cress,  and  the  deed 
back  to  her,  be  canceled ;  that  the  sum  of  $6450  paid  by  Sarah 
Stickel  on  debts  of  Joseph  Stickel  be  made  a  lien  on  all  the  real 
estate  of  which  he  died  seized ;  and  directs,  in  effect,  that  if  the 
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original  complainants  will  pay  to  Ella  C.  Crane,  she  being  the 
sole  heir  of  her  mother,  Sarah  Stickel,  $5,160  (being  four-fifths 
of  the  whole  sum  paid  or  assumed  by  the  latter  when  she  pur- 
chased the  lands),  then  that  the  Cress  deeds  be  set  aside,  and 
partition  awarded  as  prayed  in  the  original  bill ;  that,  in  default 
of  complainants'  paying  this  sum,  it  is  ordered  that  the  lands  be 
sold  to  satisfy  the  whole  sum  of  $6450  decreed  to  be  a  lien  on 
the  premises,  and,  if  the  lands  be  sold  for  more  than  that  sum^ 
that  the  excess  be  divided  among  the  heirs ;  that,  if  the  highest 
bid  be  only  that  sum  or  less,  the  lands  be  struck  off  to  defend- 
ant Ella  C.  Crane,  and,  if  the  lands  fail  to  bring  $6,450,  that  the 
complainants  pay  costs,  etc. 

Miller  &  Miller  and  Patton,  Hamilton  &  Patton,  for  appellants. 

Lane  &  Cooper,  for  appellees. 

Wilkin,  J.  (after  stating  the  facts). —  By  item  i  of  the  will 
of  Joseph  Stickel,  his  wife  is  given  all  the  personal  property,, 
together  with  a  legacy  of  $3,000;  the  latter,  together  with  cer- 
tain other  legacies  to  his  children,  to  be  raised  in  a  manner 
thereinafter  pointed  out.  Item  4  authorizes  the  executrix  "  to- 
sell  and  convey,  or  not  to  sell,  at  her  discretion,"  any  or  all  of 
the  real  estate,  at  such  time  or  times,  publicly  or  privately,  and 
on  such  terms,  as  she  may  deem  best  for  the  estate,  and  out  of 
the  proceeds  of  the  sale,  if  the  lands  are  sold,  she  is  directed  to 
pay :  First,  the  legacies  of  $50  each  to  the  children ;  and,  sec- 
ond, the  legacy  of  $3,000  to  herself,  the  residue  of  the  proceeds, 
after  the  payment  of  certain  charges,  to  be  safely  invested. 

It  is  contended  by  appellants  that  the  will  vests  in  the  exec- 
utrix only  a  discretionary  power  to  sell,  or  not,  as  she  shall  elect, 
and  that,  she  having  failed  to  validly  exercise  this  power  of  sale, 
therefore  at  her  death  the  power  became  extinguished,  and  the 
lands  descended  to  the  heirs  generally,  relieved  from  the  legacies. 
On  the  other  hand,  appellees  contend  the  legacies  to  the  wife 
and  children  were  vested,  and  at  once  became  a  charge  upon 
all  the  testator's  real  estate,  and  that  they  remained  a  charge  or 
lien  upon  the  real  estate  until  satisfied,  without  reference  to 
whether  the  wife  of  the  testator  elected  to  sell  the  lands  or  not ; 
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and  this  latter  position  we  think  must  be  sustained.  It  cannot 
be  said  the  language  of  this  will  vests  in  the  executrix  a  mere 
option  or  discretion  to  pay  legacies  or  not.  The  most  that  can 
be  said  is  that  it  gives  her  a  wide  range  for  the  exercise  of  her 
power  over  the  lands,  the  intention  in  the  mind  of  the  testator, 
as  is  apparent  from  several  expressions  contained  in  his  will, 
being  to  provide  for  the  safe  investment  of  the  funds  of  the  es- 
tate arising  from  the  sale  of  lands,  and  have  the  assets  handled 
in  a  manner  conducive  to  the  best  interests  of  the  estate.  The 
gift  of  the  legacies  in  the  first  and  third  items  is  absolute,  and 
to  construe  the  subsequent  part  of  the  will  as  making  it  optional 
with  the  executrix  as  to  whether  the  legacies  shall  be  paid  or 
not  would  not  be  in  harmony  with  the  gifts  previously  made; 
or,  in  other  words,  such  a  construction  would  render  the  former 
part  of  the  will  meaningless.  Moreover,  the  concluding  para- 
graph of  the  will  is  of  controlling  importance,  and  leaves  no 
doubt  as  to  the  intention  of  the  testator.  It  is  as  follows :  "  At 
the  death  of  my  wife  I  desire  that  such  of  my  real  estate  as  re- 
mains undisposed  of,  and  the  proceeds  of  the  sale  of  such  real 
estate  as  may  have  been  sold,  shall  descend  to  my  children 
herein  named,  or  their  descendants,"  etc.  It  will  be  remembered 
that  in  the  first  item  all  the  personal  estate  of  the  testator  was 
exhausted  by  the  gift  of  it  to  the  wife,  and  now  the  language  of 
this  clause  undertakes  to  dispose  of  whatever  remains  of  the 
real  estate.  By  the  language  "  undisposed  of  "  is  simply  meant 
the  residue,  and  it  is  apparent  that  the  rights  of  '*  the  descend- 
ants "  are  intended  to  attach  only  to  this  residue.  And  this 
residue  clearly  means  what  remains  after  all  bequests  and 
legacies  are  satisfied. 

Although,  in  the  absence  of  an  expressed  intention  to  the  con- 
trary, legacies  are  payable  primarily  out  of  the  personal  estate, 
yet  it  is  a  rule  of  property,  both  in  England  and  most  of  the 
courts  of  this  country,  that  if  legacies  are  given  generally,  and 
the  residue  of  the  real  and  personal  estate  is  afterward  given  in 
one  mass,  the  legacies  are  considered  a  charge  on  the  residuary 
real  as  well  as  personal  property.  (Leivis  v.  Darling,  i6  How.  i, 
14  L.  ed.  819;  Smith  v.  Fellows,  131  Mass.  20;  Wilcox  v.  Wilcox, 
13  Allen,  252.  See  also  cases  cited  in  13  Am.  &  Eng.  Encyc.  of 
Law,  117.)     The  principle  upon  which  this  rule  is  based  is  that 
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the  whole  is  considered  as  one  mass;  that  part  of  that  mass  is 
represented  by  legacies ;  and  that  "  what  is  afterward  given  is 
minus  what  has  been  before  given,  and  therefore  given  subject  to 
the  prior  gift."  {Greville  v.  Browne,  7  H.  L.  Cas.  697.)  The 
g^ft  of  the  residue,  in  this  case,  it  is  true,  has  reference  only  to 
the  real  estate;  but  the  foregoing  principle  is  applicable  —  that 
is,  that  a  gift  of  a  residue,  or  of  whatever  remains  "  undisposed 
of,"  contemplates  prior  gifts,  and  the  persons  taking  such  resi- 
due take  it  only  after  the  prior  gifts  have  been  satisfied,  the  lan- 
guage plainly  charging  the  gift  upon  the  lands. 

Being  a  charge  upon  the  lands  of  Joseph  Stickel,  the  legacies 
remain  a  lien  until  satisfied,  without  reference  to  whether  the 
executrix  appointed  under  the  will  discharged  them  or  not.  As 
before  stated,  she  undertook  to  exercise  her  power  under  the 
will  by  selling  all  the  lands  of  the  estate  except  the  homestead 
tract,  by  making  a  conveyance  to  one  Cress,  who  immediately 
conveyed  the  land  back  to  her  individually.  Complainants  at- 
tack the  validity  of  this  conveyance  upon  the  ground  that  it  was 
in  effect  a  conveyance  from  the  executrix  to  herself,  and  was 
therefore  void.  From  the  evidence  it  appears  that  the  price  re* 
ceived  or  accounted  for  by  the  executrix  was  in  excess  of  the 
reasonable  value  of  the  lands  sold,  and  the  estate  which  she  rep- 
resented not  only  suffered  no  loss,  but  actually  gained  by  the 
transaction.  A  convevance  of  this  character  is  not  void,  but  is 
only  voidable,  and  may  be  ratified  by  the  parties  interested. 
(Sloan  v.  Graham,  85  111.  26;  Ehelmesser  v.  Ebelmcsser,  99  id. 
541.)  After  making  this  sale,  in  the  course  of  her  administra- 
tion of  the  estate  the  executrix  made  her  final  report  to  the 
court  on  May  2,  1896,  setting  forth  the  manner  of  the  sale  and 
the  application  of  the  proceeds,  at  which  time  it  must  be  pre- 
sumed the  parties  in  interest  were  before  the  court,  and  had 
an  opportunity  to  object  to  the  proceedings  if  they  so  desired. 
No  objection  appears  to  have  been  made,  but,  on  the  other  hand, 
the  complainants  accepted  a  part  of  the  funds  realized  from  this 
sale  in  payment  of  the  legacies  to  them  of  $50  each.  These  facts, 
and  the  further  consideration  that  this  bill  is  purely  a  collateral 
attack  upon  the  order  of  the  County  Court  approving  that  sale, 
would  have  justified  the  chancellor  in  refusing  to  disturb  the 
conveyance  to  Mrs.  Stickel.    However,  the  court  below  has  set 
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aside  this  conveyance  upon  conditions,  and  the  appellees  have 
filed  no  cross-errors,  but  are  presumably  satisfied  with  the  de- 
cree as  it  stands.  The  decree  requires  complainants,  if  they 
desire  to  subject  the  land  to  partition,  to  account  to  the  estate 
of  Sarah  Stickel  for  the  money  paid  by  her  and  the  debts  as- 
sumed by  her  when  the  conveyance  was  made.  It  would  be 
manifestly  unjust  and  inequitable  to  permit  them  to  take  the 
real  estate  notwithstanding  these  deeds,  and  at  the  same  time  re- 
fuse to  pay  the  money  which  was  realized  from  that  sale.  The 
transaction  by  which  the  widow  became  the  purchaser  of  the 
lands  being  not  absolutely  void,  but  voidable,  it  was  the  duty 
of  the  court,  upon  setting  it  aside,  to  adjust  the  equities  be- 
tween the  parties ;  and  this,  we  think,  it  has  fairly  done.  There- 
fore appellants  have  no  just  grounds  for  complaint  as  to  that 
part  of  the  decree. 

This  view  disposes  of  all  the  questions  arising  upon  the  record 
except  as  to  the  conveyance  of  the  homestead.  There  is  no 
ground,  under  the  evidence,  for  the  contention  that  this  deed 
was  obtained  by  undue  influence  on  the  part  of  the  wife,  and 
that  question  will  receive  no  further  consideration. 

Where  a  husband  conveys  a  homestead  to  his  wife  without 
the  latter  joining  in  the  conveyance,  such  deed  does  not  convey 
the  homestead  to  the  extent  of  $i,ooo  in  value,  but  is  a  good 
conveyance  to  all  property  described  therein,  in  excess  of  the 
homestead,  of  the  value  of  $i,ooo.  This  well-settled  proposition 
is  not  denied  by  counsel,  but  it  is  contended,  and  so  decided 
by  the  court  below,  that  Joseph  Stickel  having  conveyed  the 
land  by  general  warranty  deed,  for  a  valuable  consideration, 
the  covenants  of  the  deed  are  binding  upon  his  Leirs  so  far  as 
assets  from  his  estate  may  descend  to  them.  Such  a  deed  being 
absolutely  void  as  to  the  homestead,  how  can  it  be  said  its  cove- 
nants are  binding  upon  the  parties  with  respect  to  the  lands 
included  within  the  homestead  ?  The  same  contention  was  made 
in  Anderson  v.  Smith  (159  111.  93,  42  N.  E.  306),  but  without 
avail.  There  is  not  a  failure  of  title  in  the  grantor,  as  is  usually 
understood  when  there  is  a  breach  of  such  a  covenant,  but  there 
is  a  failure  because  the  attempt  is  tp  do  an  act  which  the  law 
will  not  permit  to  be  done.  All  interest  or  title  remains  as 
though  no  deed  had  ever  been  made;  that  is,  the  title  remains 
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an  the  grantor  subject  to  the  character  of  homestead  and  de- 
scends to  the  heirs-at-law.  (Donahoe  v.  Cricket  Club,  177  III. 
35 If  52  N.  E.  351,  and  cases  cited.)  The  deed  being  wholly  in- 
operative to  affect  or  pass  the  title  to  the  homestead  tract  of  the 
value  of  $1,000,  it  remained  in  Joseph  Stickel,  and  upon  his 
death  descended  to  his  heirs  subject  to  the  provisions  of  his 
will.  The  legacies,  as  we  have  seen,  being  vested  and  attaching 
to  the  real  estate,  it  must  follow  that  this  $1,000  worth  of  land 
could  only  go  to  the  heirs  or  devisees  under  the  will,  after  the 
payment  of  the  legacies,  and  as  $1,000  of  the  legacy  to  the  wife 
has  never  been  paid,  and  descended  to  her  daughter,  Ella  C. 
Crane,  as  her  only  heir,  it  remains  a  lien  upon  that  homestead. 
Upon  proper  pleadings  in  the  court  below,  it  will  be  partitioned 
only  after  the  payment  of  that  balance  in  favor  of  the  estate  of 
Sarah  Stickel.  To  accomplish  this  purpose,  and  protect  the 
rights  of  all  parties,  no  administration  dc  bonis  non  of  the  estate 
of  Joseph  Stickel  was  necessary.  Nor  can  it  be  properly  said 
that  this  $1,000  homestead  is  subsequently-discovered  assets, 
and  therefore  there  was  no  error  in  the  decree  in  the  dismissal 
of  the  cross-bill  of  the  administrator  de  bonis  non.  If  defendant 
Ella  C.  Crane  has  not,  by  her  answer,  set  up  her  claim  to  a  lien 
upon  the  homestead  for  the  satisfaction  of  the  balance  of  the 
legacy  due  her  mother,  that  answer  may  be  properly  amended 
so  as  to  do  so  on  the  remandment  of  the  cause.  The  conclusion 
is  that  the  decree  of  the  Circuit  Court  as  to  all  of  the  lands  ex- 
cept the  $1,000  homestead  tract  will  be  affirmed,  and  as  to  the 
latter  it  will  be  reversed,  and  the  cause  remanded,  with  leave 
to  the  parties  to  amend  the  pleadings,  and  for  further  proceed- 
ings not  inconsistent  with  the  views  herein  expressed.  Af- 
firmed in  part,  reversed  in  part,  and  remanded. 


Note.— WHEN  LEGACIES  CHARGED  UPON  LAND. 

(a)  Question  of  intention. 

(b)  As  to  implication. 

(c)  Remedy. 

(d)  Late  illustrative  cases. 

(a)  ^estlcm  of  intention. —  It  is  a  question  of  intention  to  be  arrived 
at  by  the  general  rules  of  construction.    If  the  language  of  the  will  indi- 
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cates  that  the  testator  *  intended  legacies  to  be  paid,  knowing  that  his 
personal  estate  would  be  insufficient  for  that  purpose,  or  if  it  appear 
that  in  giving  the  legacies  he  had  the  real  estate  in  mind,  they  will  con- 
stitute a  charge  thereon,  although  it  be  devised.  (2  Woerner  Admn.,. 
8  491  [ed.  1899];  Hibler  v.  Hibler,  104  Mich.  274,  277,  62  N.  W.  361; 
Hogan  V.  Kavanaugh,  138  N.  Y.  421,  34  N.  E.  292;  Briggs  v.  Carroll,  117 
N.  Y.  288,  22  N.  E.  1054;  Purdy  v.  Purdy,  36  App.  Div.  536,  57  N.  Y. 
Supp.  166;  Wentworth  v.  Read,  166  IlL  139,  46  N.  E.  tjt^ 

(b)  As  to  implication. —  Charge  upon  land  may  be  implied  from 
whole  will  and  does  not  depend  upon  express  words.  (Dickerman  v. 
Eddinger,  168  Pa.  St.  240,  z^  Atl.  41  [the  will  in  this  case  was  made  by 
an  illiterate  old  man  and,  as  inserted  at  length  in  the  report,  p.  241, 
is  well  worth  reading  as  a  unique  and  extreme  example  of  the  doctrine 
of  implication  as  applied  to  the  subject  under  consideration];  McQueen 
V.  Lilly,  131  Mo.  9,  31  S.  W.  1043;  Smith  v.  Cairns,  92  Tex.  667,  Si  S. 
W.  498.) 

Implication  cannot  be  founded  upon  extrinsic  evidence  when  there  is 
no  latent  ambiguity.     (Wentworth  v.  Read,  166  111.  139,  46  N.  E.  777^ 

But  extrinsic  evidence  of  surrounding  circumstances  at  time  of  exe- 
cution of  the  will  may  be  admissible  to  explain  the  meaning  of  language 
used  in  determining  the  intention.  (Morris  v.  Sickly,  133  N.  Y.  456,  459, 
31  N.  E.  332.) 

The  intent  to  charge  must  be  manifest  by  the  will  itself,  or  in  certaia 
cases  may  be  made  to  appear  by  proof  of  extrinsic  facts,  such  as  the  con- 
dition  of  the  testator's  estate  at  the  time  he  made  the  will;  there  need 
not  be  express  words  of  intent  in  the  will;  it  is  sufficient  if  the  intent  be 
gathered  from  all  its  provisions.  •  (Dunham  v.  Deraismes,  165  N.  Y.  65, 
66,  58N.  E  789.) 

(c)  Bem«dy. —  While  an  action  in  equity  may  be  m£.intainable  to- 
have  a  legacy  charged  upon  land,  it  is  subject  to  statutory  proceedings 
required  for  establishment  of  debts  in  the  Surrogate's  Court.  (Hogaa 
v.  Kavanaugh,  138  N.  Y.  417,  34  N.  E.  292.) 

(d)  Late  illiutratiTe  cases. —  Acceptance  of  the  devise  involves 
acceptance  of  the  charge.    (Clark  v.   Mario w,   149  Ind.  41,  44,  48  N. 

E.  359.) 

Where  devise  is  "  after  payment  of  the  above  legacies,"  charge  of 
latter  upon  the  land  may  be  implied.  (Cunningham  v.  Cunningham,  72 
Conn.  253,  43  Atl.  1046.  And  see  Lawton  v.  Fitch  burg  Savings  Bank, 
160  Mass.  154,  35  N.  E.  670.) 

Charge  implied  from  provision  reading:  "  And  as  for  what  little 
worldly  estate  it  has  pleased  Him  to  bless  me  with  I  give  and  bequeath 
in  manner  and  form  as  follows:  ♦  *  *  it  is  my  will  and  I  do  order 
that  M.  shall  unto  his  own  use  the  sum  of  one  thousand  dollars  out  of 
the  estate."     (Lloyd's  Estate,  174  Pa.  St.  184,  34  Atl.  519) 

Implied  from  direction  to  pay  from  estate,  where  there  is  no  person* 
alty.  (Gorman  v.  McDonnell,  28  So.  964.  And  see  Clotilde  v.  Lutz,  157 
Mo.  439.  57  S.  W.  1018.) 
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Cannot  be  implied  when  in  whole  will  evidence  of  intention  otherwise. 
(Hoyt  V.  Hoyt,  69  N.  H.  303,  45  Atl.  138.) 

Nor  when  testator  obliged  to  use  and  dispose  of  personalty  with  which 
he  had  intended  to  pay  the  legacies.  (Hindman  v.  Hau rand,  159  N.  Y. 
546,  54  N.  E.  IC92.) 

Effect  of  general  residuary  clause.  (See  Carter  v.  Gray,  43  Atl.  711. 
And  see  fwtes,  **  Demonstrative  Legacies,"  4  Prob.  Rep.  Annot.  687; 
"  Specific  Legacies,"  6  id.  273;  "  When  Legacies  are  Charge  upon  Land 
Devised,"  2  id.  256.) 


Broome  et  al.  vs.  Duncan. 

[Supreme  Court  of  Mississippi,  February  18,  1901 ;  29  So.  394] 

Descent  and  Distribution  —  Time  of  Death  —  Survivorship 

OF  Wife  —  Sufficiency  of  Evidence. 

A  husband  and  his  wife  went  into  a  certain  timber  between  11  and  13 
o'clock,  A.  M.,  the  husband  carrying  a  rifle,  and  shortly  thereafter 
two  reports  were  heard.  Their  bodies  were  found  about  6  p.  m.,  the 
wife  shot  through  the  body  from  behind,  while  the  husband  was  in  a 
squatting  position,  with  his  rifle  across  his  knees,  and  the  top  of  his 
head  blown  off.  It  was  conceded  that  the  husband  had  shot  the 
wife,  either  accidentally  or  intentionally,  and  then  committed  suicide. 
The  evening  was  rainy  and  was  nearly  freezing.  Two  heirs  of  the 
wife  and  another  witness  testified  that  the  body  of  the  wife  was  warm 
at  6  o'clock,  and  that  there  were  leaves  and  grass  in  her  hands,  as 
if  she  had  struggled  in  dying.  One  witness  for  the  heirs  of  the  hus- 
band testified  that  he  reached  the  bodies  at  8  p.  m.,  and  that  they 
were  both  cold  and  stiff,  and  there  were  no  signs  of  a  struggle. 
Held,  that  the  evidence  was  sufficient  to  show  that  the  wife  survived 
the  husband,  and  his  property  descended  to  her. 

Appeal  from  Chancery  Court,  Tallahatchie  county;  A.  McC^ 
KiMBROUGH,  Chancellor. 

Action  by  Ann  Duncan  against  Mrs.  C.  H.  Broome  and  others. 
From  a  judgment  in  favor  of  the  plaintiff,  defendants  appeal. 
Reversed. 

*      W,  C.  McLain,  for  appellants. 

.     /.  O.  Sanders,  for  appellee. 
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Terral,  J. —  The  property  in  controversy  in  this  suit  belonged 
to  Tony  Holland  at  his  death.  Between  ii  and  12  o'clock,  a.  m., 
of  April  4,  1898,  Tony  Holland  and  his  wife  Phyllis  left  their 
home,  traveling  a  path  leading  into  the  woods.  Tony  carried  a 
Winchester  rifle,  and  they  left  their  home,  walking  side  by  side. 
Within  a  short  time  after  leaving  their  home,  and  before  12 
o'clock,  two  reports  of  a  gun  were  heard  in  the  direction  they  had 
gone.  About  six  hours  thereafter  the  bodies  of  Tony  and  Phyllis 
were  found  lying  in  the  path  they  were  traveling,  and  about  a 
quarter  of  a  mile  from  their  home.  Phyllis  was  lying  upon  her 
face,  shot  through  and  through  from  behind,  and  Tony  was  in 
a  squatting  position,  with  a  part  of  his  forehead  blown  off,  and 
some  of  his  brains  scattered  upon  the  cane  adjacent  to  the  path, 
and  with  the  barrel  of  his  rifle  across  his  lap.  The  appellants 
claim  the  property,  on  the  ground  that  at  Tony's  death  his  prop- 
erty descended  to  his  wife,  under  whom  they  claim;  and  appellee 
claims  the  property  as  the  sister  of  Tony,  on  the  ground,  as 
alleged  by  her,  that  Phyllis  died  first  or  at  the  same  moment  with 
Tony,  and  therefore  she  is  to  be  regarded  as  his  heir.  As  to 
whether  Tony  or  Phyllis  died  .firsfc,  and  so  opening  a  way  to  the 
succession  to  the  property,  the  evidence  was  submitted  to  the 
chancellor,  taken  wholly  by  deposition.  On  the  part  of  com- 
plainant Ann  Duncan,  L.  D.  Anderson  testified  that  he  came  to 
where  the  dead  bodies  were  found  somewhere  near  8  o  clock, 
p.  M.,  of  the  day  of  their  death;  that  both  bodies  were  cold  and 
stiff,  with  no  evidence  of  any  struggle  for  life  by  Phyllis ;  that  on 
the  evening  of  their  death  it  was  raining,  and  was  very  cold  — 
nearly  freezing.  Richardson,  the  other  witness  of  complainant 
on  this  point,  testified  that  he  reached  the  dead  bodies  about  sun- 
down, and  after  the  witnesses  for  respondents  had  reached  there, 
and  from  half  to  an  hour  before  Anderson  arrived ;  that  he  did 
not  examine  the  bodies,  but  that  he  asked  Mattie  Moss  if  Phyllis 
was  dead  sure  enough,  and  she  replied,  "  Yes,  she  is  dead ;  she  is 
just  warm; "  and  that  he  was  there  only  a  minute  or  two,  and 
did  not  look  for  any  signs  of  struggling  at  the  place  where  Phyllis 
lay;  that  Phyllis  was  shot  with  a  Winchester  rifle  from  behind, 
and  that  the  ball  passed  entirely  through  her  body,  and  came  out 
in  front,  and  that  she  was  bleeding  in  front  where  she  was  lying. 
For  the  defendants,  Mattie  Moss,  one  of  the  respondents,  testi- 
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fied  that  she  was  twenty-two  years  of  age ;  that  she  went  to  the 
body  of  her  mother  about  6  o'clock,  and  just  before  sundown; 
that  her  body  was  \varm,  and  was  bleeding ;  and  that  there  were 
leaves  and  dirt  in  her  hands,  as  if  she  had  struggled  in  dying. 
Will  Moss,  some  eighteen  years  of  age,  corroborated  Mattie  Mos>s 
in  every  particular ;  while  MoUie  Lucas,  on  their  side  of  the  case, 
testified  that  she  was  not  related  to  the  defendants;  that  after 
their  bodies  were  found  she  went  to  the  place,  and  that  when  she 
got  there  the  body  of  Phyllis  was  warm  and  limber ;  that  she  was 
bleeding  from  her  wounds.  The  chancellor  found  for  the  com- 
plainant Ann  Duncan,  and. the  defendants  appeal. 

It  is  apparent  from  an  inspection  of  the  record  that  the  chan- 
cellor regarded  the  evidence  on  the  part  of  the  defendants  relating 
to  the  signs  of  the  survivorship  of  Phyllis  as  not  credible.  If 
there  is  any  truth  in  the  testimony  on  this  point,  the  conclusion 
that  Phy'lis  survived  Tony  is  unavoidable.  A  part  of  Tony's 
skull  was  blown  off,  his  brains  were  scattered  upon  the  pathway, 
and  it  is  obvious  that  he  was  instantly  killed.  It  is  taken  for 
granted  by  all  parties,  and  the  conclusion  is  evident,  that  Tony 
accidentally  or  intentionally  killed  his  wife,  and  immediately  blew 
out  his  own  brains.  The  discharge  of  the  gun  at  himself  and  his 
own  death  were  instantaneous.  The  testimony  for  defendants, 
that  the  body  of  Phyllis  was  warm  and  bleeding  at  6  o'clock,  p.  m., 
about  six  hours  after  she  was  shot  on  this  damp  evening  of  nearly 
freezing  weather,  must  lead  to  the  conclusion  that  she  did  not  die 
until  some  time  after  being  shot.  There  is  no  necessary  conflict 
between  the  evidence  of  the  parties  to  this  controversy.  At  6 
o'clock  of  this  wet  evening,  of  freezing  temperature,  three  wit- 
nesses of  respondents  testify  that  the  body  of  Phyllis  was  warm 
and  limber,  with  blood  flowing  from  her  wounds.  About  two 
hours  thereafter,  when  Anderson  arrived,  he  says  that  the  body 
was  cold  and  stiff.  Might  it  not  have  acquired  its  rigidity  within 
these  two  hours?  The  onlv  conflict  between  Anderson  and  the 
witnesses  of  the  defendants  is  in  reference  to  signs  of  a  struggle 
by  Phyllis,  which  is  denied  by  the  former  and  asserted  by  the 
latter.  No  one  impeaches  the  general  credibility  of  the  witnesses 
on  the  part  of  the  defendants,  and,  if  believed,  it  supports,  by  a 
preponderance  of  the  evidence,  the  claim  that  Phyllis  survived 
Tony  Holland.    The  suggestion  that  the  interest  of  Mattie  Moss 
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and  Will  Moss  in  this  controversy  justifies  the  exclusion  of  their 
testimony,  or  its  total  incredibility,  cannot  be  sustained.  Their 
testimony  cannot  be  ignored  merely  because  they  are  interested 
in  the  result  of  the  suit.  We  think  the  clear  preponderance  of  the 
evidence  supports  the  conclusion  that  Phyllis  survived  for  some 
hours  the  death  of  her  husband,  Tony ;  wherefore  the  decree  of 
the  Chancery  Court  is  reversed  and  annulled,  and  a  decree  is 
ordered  to  be  entered  here  for  appellants. 


Note.— SURVIVORSHIP  IN  COMMON  DISASTER. 

(a)  The  rule. 

(b)  May  be  established  by  evidence. 

(c)  Burden  of  proof. 

(d)  Illustrative  cases. 

(a)  The  rule. —  Where  several  persons  lose  their  lives  in  the  same 
disaster,  and  no  fact  or  circumstance  appears  from  which  it  can  be 
inferred  that  either  survived  the  others,  the  question  of  survivorship 
must  be  regarded  as  unascertainable,  and  hence  the  rights  of  succession 
to  their  estates  are  to  be  determined  as  if  death  occurred  to  all  at  the 
same  moment.  (Matter  of  Willbor,  20  R.  I.  126,  37  Atl.  634;  Johnson  v. 
Merithew,  80  Me.  iii,  116,  13  Atl.  132;  Russell  v.  Hatlett,  23  Kan.  278; 
Will  of  Ehle,  73  Wis.  445,  460,  41  N.  W.  627:  Kansas  Pacific  R.  Co.  v. 
Miller,  2  Colo.  445;  Coye  v.  Leach,  8  Mete.  371;  Cook  v.  Caswell,  81 
Tex.  678,  17  S.  W.  385;  Balder  v.  Middeke,  92  111.  App.  227;  Newell  v.. 
Nichols,  75  N.  Y.  78,  affg.  12  Hun,  604  Ithe  opinions  in  this  case  con- 
tain a  valuable  and  interesting  review  of  the  authorities];  Wing  v.. 
Angrave,  8  H.  of  L.  Cas.  183;  Goods  v.  Alston  [1892],  Probate,  142; 
Goods  of  Johnson,  78  L.  T.  85;  Underwood  v.  Wing,  19  Beav.  459; 
Goods  of  Wainwrighl,  i  Sw.  &  Tr.  257.) 

(b)  May  be  established  by  eyldence —  Survivorship  may  be  inferred 
from  evidence.  (Smith  v.  Croom,  7  Fla.  81;  Paden  v.  Briscoe,  81  Tex. 
563,  17  S.  W.  42;  Wing  V.  Angrave,  8  H.  of  L.  Cas.  183.) 

But  no  presumption  will  be  raised  by  merely  balancing  probabilities. 
(Cowman  v.  Rogers,  7^  Md.  406,  21  Atl.  64;  Newman  v.  Nichols,  75 
N.  Y.  78,  89,  afTg.  12  Hun,  604.) 

(c)  Burden  of  proof — The  burden  of  proof  as  to  survivorship  rests 
on  those  who  assert  it.  (Fuller  v.  Linzee,  135  Mass.  468;  Newell  v. 
Nichols,  75  N.  Y.  86,  aflfg.  12  Hun,  604;  Wing  v.  Angrave,  8  H.  of  L. 
Cas.  183.) 
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(d)  IlliMtrfttive  cases. —  Where  two  persons  are  lost  by  same  calamity 
at  sea,  it  does  not  follow  that  the  one  last  seen  alive  is  necessarily  the 
survivor.     (Matter  of  Ridgway,  4  Redf.  226.) 

Order  of  death  and  survivorship,  where  fire  destroyed  testator's  house, 
inferred  from  arrangement  of  the  house,  probable  origin  of  the  fire, 
location  of  bodies  where  found,  etc.  (Will  of  Ehle,  JZ  Wis.  445,  41  N. 
W.  627.) 

Testator  left  legacies  to  three  persons,  and  if  any  of  them  died  his 
share  was  to  go  to  the  others.  One  of  the  legatees  and  the  testator  died 
at  same  instant.  Held,  that  death  meant  death  in  testator's  lifetime,  and 
that  legacy  of  legatee  so  dying  became  part  of  the  residue.  (Elliott  v. 
Smith,  22  Ch.  Div.  236.) 

Where  husband  and  wife  perished  in  same  calamity,  both  being 
between  the  ages  of  fifteen  and  sixty,  the  husband  presumed  to  have 
survived  under  the  California  statute.  (HoUister  v.  Cordero,  76  Cal. 
649,  18  Pac.  855.) 

Where   mother   and   daughter   perished    in   a   shipwreck,    the    former 

being  fifty-two  years  of  age  and  the  latter  thirty-five,  held,  under  the 

Louisiana  statute,  that  the  daughter  must  be  presumed  to  have  been  the 

survivor.     In  Louisiana  there  is  no  presumption  of  simultaneous  death, 

(Succession  of  Langles,  105  La.  — ,  29  So.  739.) 


Johnson  vs.  McKinnon. 

[Supreme  Court  of  Alabama,  February  5.  1901 ;  29  So.  696.] 

Foreign  Judgment  against  Administrator. 

A  judgment  against  the  personal  representative  of  a  deceased  person  in 
another  State  is  no  evidence  of  debt  in  a  subsequent  suit  by  the  same 
'  plaintiff  in  this  State  against  the  personal  representative  of  the  same 
decedent  appointed  under  the  authority  of  this  State,  and  therefore 
a  foreign  judgment  against  a  personal  representative  furnishes  no 
cause  of  action  for  a  suit  in  this  State  against  the  same  person  as 
persona]  representative  under  appointment  in  this  State. 

Appeal  from  City  Court  of  Montgomery ;  A.  D.  Sayre,  Judge, 

Action  by  Seth  Johnson  against  A.  D.  McKinnon.    Judgment 
for  plaintiff,  and  defendant  appeals. 
Reversed. 
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P.  P.  Johnson,  who  lived  in  this  State,  died,  leaving  property 
in  Florida  and  in  Alabama.  Seth  Johnson  was  appointed  admin- 
istrator of  the  estate  of  P.  P.  Johnson  in  this  State,  and  was  also 
appointed  administrator  of  the  estate  of  P.  P.  Johnson  in  the 
State  of  Florida.  The  appellee,  Alexander  D.  McKinnon,  brought 
an  action  against  Seth  Johnson  as  administrator  of  the  estate  of 
P.  P.  Johnson  in  Jackson  county,  Fla.,  in  November,  i8g6,  and 
recovered  a  judgment  in  said  suit  against  Seth  Johnson  as  such 
administrator  on  December  17,  1897.  Subsequently,  on  October 
9,  1899,  said  McKinnon  brought  the  present  suit  in  the  City  Court 
of  Montgomery  against  Seth  Johnson  as  administrator  of  the 
estate  of  P.  P.  Johnson,  deceased,  and  counted  upon  a  judgment 
rendered  in  his  favor  against  the  defendant  by  a  Florida  court; 
said  judgment  being  set  out  at  length  in  the  complaint.  The  con- 
tention of  the  defendant  in  the  trial  court  was  that  the  judgment 
rendered  by  the  court  in  Florida  against  the  defendant  as  the 
administrator  appointed  in  Florida  did  not  constitute  a  cause  of 
action  in  the  Alabama  court  against  the  same  person  as  the  ad- 
ministrator appointed  in  this  State ;  and  this  question  was  raised 
by  motion  to  strike  the  complaint  from  the  file,  by  demurrers  to 
the  complaint,  by  pleas,  by  objections  to  the  introduction  in  evi- 
dence of  the  transcript  of  the  Florida  courts,  and  by  requesting 
the  court  to  give  the  general  affirmative  charge  in  his  behalf. 
The  court  overruled  each  of  such  motions,  demurrers,  and  ob- 
jections to  the  evidence,  and  the  refusal  to  give  the  general 
affirmative  charge  requested  by  the  defendant,  but  gave  the  gen- 
eral affirmative  charge  requested  by  the  plaintiff.  To  each  of 
these  rulings  the  defendant  separately  excepted. 

C.  H.  Roquemore,  for  appellant. 

Tyson,  J. —  One  P.  P.  Johnson,  who  lived  in  this  State,  died 
leaving  property  in  Florida  and  in  this  State.  Seth  Johnson,  the 
defendant  in  the  court  below  and  appellant  here,  was  appointed 
administrator  of  the  estate  in  Florida,  and  also  in  this  State.  The 
plaintiff  brought  suit  against  him  as  the  representative  of  the 
estate  in  the  Florida  court,  and  on  December  17,  1897,  recovered 
a  judgment  against  him.  The  present  action  is  brought  upon  that 
judgment  against  him  as  the  representative  of  the  estate  in  Ala- 
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bama.  The  question  presented  is  whether  he  is  bound  in  this 
jurisdiction  by  that  judgment.  In  Jefferson  v.  Beall  (117  Ala. 
436,  23  So.  44),  this  court  held  that  letters  of  administration 
have  no  extraterritorial  operation,  and  a  judgment  rendered  in  a 
.foreign  State  against  an  administrator  appointed  in  this  State 
is  void,  whether  objection  is  or  is  not  made  to  the  exercise  of 
jurisdiction  by  the  foreign  court,  and  such  judgment  will  not 
support  an  action  in  this  State  against  the  same  or  other  admin- 
istrator. Says  the  court :  **  The  accepted  theory  of  administra- 
tions is  that  the  right  and  liability  is  purely  representative,  and 
exists  only  by  force  of  the  official  character,  and  so  cannot  pass 
beyond  the  jurisdiction  which  grants  it,  and  reserves  to  itself  full 
and  exclusive  authority  over  all  the  assets  of  the  estate  within  its 
limits."  This  principle  is  fully  sustained  by  numerous  cases  in 
other  jurisdictions,  which  can  be  found  in  a  note  on  page  loi  of 
27  L.  R.  A.  {S,  C,  Braithwaite  v.  Harvey  [Mont.],  36  Pac.  38.) 
Indeed,  it  is  the  established  doctrine  of  the  courts  of  this  country. 
It  is  equally  as  well  settled  that  an  action  of  debt  will  not  He 
against  an  administrator  in  one  State  on  a  judgment  recovered 
against  a  different  administrator  of  the  same  intestate  appointed 
under  the  authority  of  another  State.  The  reason  is  "  that,  where 
administrations  are  granted  to  different  persons  in  different 
States,  they  are  so  far  deemed  independent  of  each  other  that  a 
judgment  obtained  against  one  will  furnish  no  right  of  action 
against  the  other,  to  affect  assets  received  by  the  latter  in  virtue 
of  his  own  administration;  for  in  contemplation  of  law  there  is 
no  privity  between  him  and  the  other  administrator."  (Story 
Confl.  Laws,  §  522;  Brodie  v.  Bickley,  2  Rawle,  431;  Aspden  v. 
Nixon,  4  How.  467,  11  L.  ed.  1059;  Stacy  v.  Thrasher,  6  How. 
44,  12  L.  ed.  337;  McLean  v.  Meek,  18  How.  16,  15  L.  ed.  277; 
Lozv  V.  Bartlett,  8  Allen,  259;  i  Freem.  Judgm.,  §  163.)  The 
doctrine  is  not  different  where  the  same  person  is  administrator 
in  both  States.  His  two  administrations  are  regarded  as  wholly 
independent  of  each  other ;  "  so  much  so,"  says  Mr.  Redfield  in 
his  work  on  Wills  (page  26),  *'  that  a  judgment  recovered  against 
the  personal  representative  of  the  estate  in  one  State  forms  no 
ground  of  action  against  such  representative  in  another  State." 
The  judgment  was  against  the  defendant  in  his  representative 
capacity  only.    His  representation  of  the  estate  was  a  qualified 
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one.  It  did  not  extend  beyond  the  assets  of  which  the  court  in 
Florida  appointing  him  had  jurisdiction.  As  said  in  Jefferson  v. 
Beall  (supra)  :  "  The  defendant  is  [was]  not  personally  a  party, 
otherwise  than  as  a  commissioned  representative  of  the  court 
making  the  appointment,  and  for  the  limits  of  its  jurisdiction,  so 
that  beyond  that  jurisdiction  he  can  exercise  no  authority  or  do  or 
omit  any  act  which  will  affect  the  due  administration  of  the  trust 
by  the  local  authorities.  *  *  *  The  domestic  representative 
has  no  authority  to  prosecute  or  defend  suits  in  foreign  jurisdic- 
tions, except  by  the  permission  and  authority  of  the  particular 
State,  and  only  as  to  assets  there  located."  In  Johnson  v.  Pozv- 
ers  (139  U.  S.  159,  II  Sup.  Ct.  Rep.  525,  35  L.  ed.  112),  the 
court  used  this  language:  "A  judgment  recovered  against  the 
administrator  of  a  deceased  person  in  one  State  is  no  evidence  of 
debt,  in  a  subsequent  suit  by  the  same  plaintiff  in  another  State, 
either  against  an  administrator,  whether  the  same  or  a  different 
person,  appointed  there,  or  against  any  other  person  having  assets 
of  the  deceased."  In  Johnson  v.  Johnson  (63  Hun,  4,  17  N.  Y. 
Supp.  570),  it  was  held  that  while  the  plaintiff  represented  the 
estate  in  Michigan,  and  also  in  New  York,  he  was  simply  a  repre- 
sentative in  each  State ;  that,  as  the  administrator  of  the  estate  in 
New  York,  he  was  a  stranger  to  the  Michigan  judgment.  In 
Ela  V.  Edwards  (13  Allen,  48),  the  court  held  that,  if  ancillary 
administration  is  taken  out  in  another  State  upon  the  estate  there 
of  a  deceased  citizen  of  Massachusetts,  a  decree  of  the  judge  of 
probate  there  allowing  a  claim  of  the  administrator  against  the 
estate,  and  finding  a  balance  due  to  him  over  and  above  the  assets 
then  coming  to  his  hands,  is  not  conclusive  upon  the  court  of 
Massachusetts,  and  will  not  entitle  the  administrator  to  charge 
for  such  balance  upon  his  settlement  of  the  estate  in  that  State. 
The  court  said :  "  We  are  unable  to  find  any  just  ground  of 
distinction  between  the  principles  which  govern  this  case  and  those 
which  determined  the  decision  in  Lo7V  v.  Bartlett."  The  case  of 
Low  V.  Bartlett  is  decisive  of  the  proposition  that  the  two  admin- 
istrations are  entirely  independent  of  each  other,  and  there  is  no 
privity  between  the  two  administrators.  (See  also  Reynolds  v. 
Stockton,  140  U.  S.  272,  II  Sup.  Ct.  Rep.  773,  35  L,  ed.  464,  and 
Price  V.  Mace,  47  Wis.  23,  i  N.  W.  336.) 
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The  conclusion  from  the  foregoing  principles  announced  and 
•cases  cited  is  that  the  judgment,  the  foundation  of  plaintiff's 
action,  is  res  inter  alios  acta,  and  is  not  binding  upon  the  defend- 
ant as  a  representative  of  the  estate  in  this  State.  The  complaint, 
being  upon  the  judgment,  does  not  state  a  cause  of  action,  and 
judgment  should  have  been  rendered  for  the  defendant  in  the 
•court  below. 

Reversed  and  remanded. 


Miller  et  al.  vs.  Worrall  et  al. 

ICourt  of  Errors  and  Appeals  of  New  Jersey,  March  4,  1901 ;  59  Nl  J. 

Eq.   134,  48  All.  586.] 

Wills  —  Construction  —  Property  Devised  —  Realty. 

1.  The  intention  of  a  testator  is  to  be  collected  from  all  parts  of  the  will, 

and  it  must  be  clear,  or  else  the  heir-at-law  will  not  be  disinherited. 

2.  The  words,  "  All  the  rest  and  residue  of  my  property,  personal  or 

mixed,  wheresoever  situate,  which  I  now  own,  and  any  or  all  accu- 
mulations therefrom,  I  give,  devise,  and  bequeath,"  etc.,  will  be  held 
to  pass  only  personal  and  mixed  property,  and  not  the  real  estate  of 
which  the  testatrix  died  seized. 
J.  While  the  testatrix  uses  the  words  **  All  the  rest  and  residue  of  my 
property,"  and  the  word  "  devise,"  yet,  in  view  of  the  words  "  per- 
sonal and  mixed,"  immediately  following  **  property,"  they  will  be 
held  to  qualify  and  define  the  kind  of  property  intended  to  be  dis- 
posed of  by  the  will;  and  no  broader  signification  will  be  given  to 
the  words  "  personal  and  mixed  "  than  their  usual,  technical  mean- 
ing conveys.  This  leads  to  the  result  that  the  decree  of  the  Court 
of  Chancery  should  be  reversed  in  so  far  as  it  determines  that  the 
real  estate  of  which  Mrs.  Riggs  died  seized  passed  under  her  will  to 
Amelia  K.  Worrall. 
(Syllabus  by  the  court.) 

Appeal  from' Court  of  Chancery. 

Bill  by  Henry  H.  Miller  and  others  against  Amelia  K.  Wor- 
rall and  others  to  construe  a  will.  From  the  judgment  (44  Atl. 
S90),  complainants  appeal. 

Reversed. 

Vol.  VI  —  30 
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The  bill  in  this  Case  was  filed  (i)  for  directions  to  the  exec- 
utors of  John  Jeliflf,  deceased,  as  to  whether  Caroline  A.  Riggs,. 
one  of  his  children,  who  died  before  the  life  tenant  (his  widow),, 
took  a  vested  interest  in  the  estate  of  her  father  at  his  death,  or 
would  only  take  it  in  case  she  outlived  her  mother,  the  life  ten- 
ant ;  and  (2)  if  she  did  take  a  vested  interest  at  her  father's  death, 
did  she  devise  and  bequeath  by  her  last  will  all  her  interest  in 
both  her  real  and  personal  estate  to  Amelia  K.  Worrall,  one  of 
the  defendants? 

The  following  is  a  copy  of  Caroline  A.  Riggs'  will :  "  In  the 
name  of  God,  amen :  I,  Caroline  A.  Riggs,  of  the  city  of  New 
York,  being  of  sound  and  disposing  mind,  do  make  and  declare 
this  to  be  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  at  any  time  made :  First.  I  direct  my  executor  and 
executrix  hereinafter  named  to  pay  my  just  debts  and  funeral 
expenses.  Second.  I  give  and  bequeath  to  the  three  children 
of  my  late  husband,  George  Riggs  —  Edward,  George  C,  and 
Amelia  K.,  all  of  the  household  belongings  left  to  me  by  will  of 
my  late  husband,  George  Riggs,  share  and  share  alike.  Third. 
All  the  rest  and  residue  of  my  property,  personal  or  mixed,, 
wheresoever  situated,  which  I  now  own,  and  any  or  all  accumu- 
lation therefrom,  I  give,  devise,  and  bequeath  absolutely  to  my 
daughter,  Amelia  K.  Riggs,  the  youngest  child  and  only  daugh* 
ter  of  my  late  husband,  George  Riggs.  I  name,  constitute,  and 
appoint  my  nephew  George  H.  McCutcheon,  executor,  and 
my  said  daughter,  Amelia  K.  Riggs,  executrix,  of  my  last  will 
and  testament.  Witness  my  hand  this  second  day  of  May,  A.  D^ 
1895.    Caroline  A.  Riggs. 

"  Signed,  published,  and  declared  by  the  above-named  tes- 
tator, Caroline  A.  Riggs,  as  and  for  her  last  will  and  testament, 
in  the  presence  of  the  undersigned,  who,  in  her  presence  and 
at  her  request,  in  the  presence  of  each  other,  have  signed  our 
names  as  subscribing  witnesses  hereto.  Richard  P.  Worrall^ 
William  T.  Middleton.    May  2d,  1895." 

John  R,  Hardin  and  Cortlandt  Parker,  for  appellants. 

Frederick  F.  Guild,  for  appellees. 

Fort,  J.  (after  stating  the  facts). —  We  agree  with  the  con* 
elusions  reached  by  the  learned  vice-chancellor  in  the  case,  in  so 
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far  as  they  relate  to  the  construction  of  the  last  will  of  John 
Jeliff,  wherein  he  holds  that,  under  said  will  and  codicils  thereto 
annexed,  his  children  living  at  his  death  took  a  vested  interest  in 
his  estate,  and  that  nothing  occurred  prior  to  the  death  of  his 
daughter,  Caroline  A.  Riggs,  by  which  she  was  divested  of  her 
interest.  The  view  of  the  vice-chancellor,  as  here  approved,  is 
reported  in  Miller  v.  Worral  ([N.  J.  Ch.],  44  Atl.  8go).  But  in 
the  opinion  of  the  learned  vice-chancellor  we  find  no  reference 
to  the  will  of  Caroline  A.  Riggs,  or  anything  to  indicate  that 
the  peculiar  phraseology  as  to  the  bequest  to  Amelia  K.  Riggs 
by  the  third  item  thereof  was  considered  by  him.  The  decree 
appealed  from  contained  this  clause :  "  Said  Caroline  A.  Riggs, 
upon  the  death  of  her  father  the  said  John  JeliflF,  took,  and  at 
the  time  of  her  death  was  entitled  to,  a  vested,  undivided 
one-sixth  equitable  interest,  as  a  cestui  que  trust,  in  all  the  real 
and  personal  estate  of  the  said  John  JeliflF,  subject  in  the  first 
place  to  the  life  estate  therein  of  her  mother,  the  said  Mary 
Jeliff,  and  subject  to  be  divested  by  the  death  of  the  said  Caro- 
line A.  Riggs,  leaving  issue  her  surviving,  in  the  lifetime  of  her 
mother,  Mary  JeliflF,  and  that  inasmuch  as  the  said  Caroline  A. 
Riggs  died,  without  leaving  issue  in  the  lifetime  of  her  mother, 
Mary  JeliflF,  the  said  undivided  one-sixth  equitable  interest 
in  the  said  real  and  personal  estate  never  became  divested, 
but  remained  the  absolute  property  of  the  said  Caroline  A. 
Riggs,  and  at  her  death  passed  under  her  last  will  and  testa- 
ment to  her  personal  representatives  and  devisees."  To  sustain 
so  much  of  the  above-quoted  clause  of  the  decree  appealed 
from  in  this  case  as  decrees  that,  by  the  will  of  said  Caroline  A. 
Riggs,  the  real  estate  of  which  she  dies  seized  passed  to  her 
devisees,  we  must  find  authority  in  that  will,  or  otherwise  the 
real  estate  of  which  she  died  seized  will  descend  to  her  heirs-at- 
law,  as  though  she  had  died  intestate.  Lord  Mansfield  stated 
the  rule  to  be  that  the  testator's  "  intention  is  to  be  collected 
from  all  the  parts  of  the  will,  and  it  must  be  clear,  or  else  the 
heir-at-law  shall  not  be  disinherited."  {Oates  v.  Cooke,  3  Burr. 
1684;  Stephenson  v.  Heathcote,  i  Eden,  43;  Spearing  v. 
Buckner,  6  Term  R.  610.)  No  real  estate  of  which  Caroline  A. 
Riggs  died  seized  was  devised  by  her  will,  unless  it  can  be  held 
to  have  been  so  devised  by  the  third  item  thereof.    The  third 
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item  of  her  will  reads  as  follows :  "  Third.  All  the  rest  and 
residue  of  my  property,  personal  or  mixed,  wheresoever  situated, 
which  I  now  own,  and  any  or  all  accumulation  therefrom,  I  g^ve, 
devise,  and  bequeath  absolutely  to  my  daughter,  Amelia  K. 
Riggs,  the  youngest  child  and  only  daughter  of  my  late  hus- 
band, George  Riggs."  It  is  clear  that  this  item  of  her  will  ef- 
fectually bequeathed  to  Amelia  K.  Worrall  (nee  Riggs),  the  de- 
fendant, all  the  personal  estate  of  which  she  died  possessed,  ex- 
cept that  bequeathed  by  the  second  item  of  her  will,  and  in- 
cluded all  the  interest  in  the  estate  of  her  father,  John  Jeliff, 
under  his  will,  which  was  at  the  time  of  her  death  personal  prop- 
erty, and  that  included  all  the  personal  property  possessed  by 
said  JeliflF  at  his  death,  and  the  proceeds  of  any  real  estate  which 
had  been  sold  by  the  executors  during  the  life  of  Mrs.  Riggs. 
This  personalty,  in  the  language  of  the  decree  of  the  vice-chan- 
cellor, "  passed,  under  her  last  will  and  testament,  to  her  per- 
sonal representatives."  But  did  the  real  estate  also  pass  under 
this  third  item  of  the  will  ?  As  we  have  seen,  the  rule  is  that  it 
did  not  so  pass  unless  it  was  the  clear  intent  of  the  testatrix  that 
it  should  do  so.  We  do  not  think  that  such  an  intent  appears. 
On  the  contrary,  we  think  that  such  intent  does  not  appear,  but 
that  the  words  used  limit  the  estate  which  it  was  intended  should 
pass  under  the  third  clause  of  her  last  will  to  her  personal  es- 
tate only.  The  language  of  her  will  is,  "  All  the  rest  and  residue 
of  my  property,  personal  or  mixed,  wheresoever  situate,  which 
I  now  own,  and  any  or  all  accumulations  therefrom,  I  give,  de- 
vise, and  bequeath,"  etc.  While  the  testatrix  here  uses  the 
words  "  all  the  rest  and  residue  of  my  property,"  and  the  word 
'*  devise,"  still  we  think,  in  view  of  the  use  of  the  words  **  per- 
sonal or  mixed,"  immediately  following  property,  that  these 
words  must  be  held  to  qualify  and  define  the  kind  of  property  in- 
tended to  be  disposed  of  by  the  will,  and  that  no  broader  sig- 
nification can  be  given  to  the  words  **  personal  and  mixed,"  as 
here  used,  than  their  well-recognized  meaning  conveys;  and,  if 
there  be  doubt,  that  doubt  must  be  resolved  in  favor  of  the  heir, 
as  against  one  who  claims  as  a  devisee.  The  testatrix,  in  using 
the  words  "  personal  and  mixed,"  is  using  technical  words ;  and, 
by  well-settled  rules  of  construction,  they  must  be  given  their 
technical  meaning.     Mr.  Justice  Van   Svckel,  in  construing 
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words  in  a  will  in  a  case  decided  at  the  present  term  of  this 
court,  uses  this  language :  "  In  construing  wills  it  must  be  pre- 
sumed that  words  are  used  in  their  appropriate  technical  sense, 
*  *  *  Otherwise,  there  will  be  no  uniform  rule  of  interpreta- 
tion, and  no  stable  signification  given  to  langu^e  which  has  a 
definite  meaning  in  law."  (Chandler  v.  Thompson  [Nov.  Term,, 
1900],  48  Atl.  583.)  Nor  will  the  contention  that  the  words,. 
"All  the  rest  and  residue  of  my  property,"  when  taken  in  con- 
nection with  their  limitation  by  the  words  "  personal  and  mixed/' 
be  deemed  to  devise  the  realty.  The  words,  "All  the  remainder 
of  the  rents,  profits,  and  residue  of  my  estate,"  were  held  not  to 
be  words  which  would  convey  real  estate  when  used  in  the  man- 
ner that  the  testator  had  employed  them.  (Sinnickson  v.  Snitcher, 
14  N.  J.  Law,  53.)  The  words  "  residue  of  my  estate,"  though 
words  of  sufficient  breadth  to  devise  real  estate,  when  so  intended, 
will  be  held  to  be  used  in  a  restricted  sense  when  that  intention 
appears  from  other  words  used  or  direction  made  in  connection 
with  their  use  in  the  will.  (Birdsall  v.  Applegate,  20  N.  J.  Law, 
244;  Sinnickson  v.  Snitcher,  supra;  Bullard  v.  Goffe,  20  Pick. 
252.)  The  word  "  property,"  when  used  in  connection  with 
**  property,  money,  and  effects,"  has  a  restricted  import,  and  does 
not  embrace  real  estate."  (Beach  Wills,  §  261 ;  Brawley  v.  Col- 
lins, 88  N.  C  605.)  The  words  "  personal  and  mixed  "  by  no 
construction  or  recognized  legal  signification  can  be  extended  so 
as  to  devise  real  estate.  It  will  be  unnecessary  to  define  "  per- 
sonal." "  Mixed  property  "  is  said  to  be  "  that  which,  though 
falling  under  the  definition  of  things  real,  is  attended  with  some 
of  the  legal  qualities  of  things  personal;  also  property  which, 
though  falling  under  the  definition  of  things  personal,  is  attended 
with  some  of  the  legal  qualities  of  things  real."  (Am.  &  Eng» 
Encyc.  of  Law,  697.)  A  better  definition  is  as  follows:  "  That 
kind  of  property  which  is  not  altogether  real  nor  personal,  but  a 
compound  of  both.  Heirlooms,  tombstones,  monuments  in  a 
church,  and  title  deeds  to  an  estate  are  of  this  nature."  (2  Bouv. 
Law  Diet.  190;  I  Shars.  Bl.  Comm.  bjc.  2,  p.  428.)  Real  estate 
does  not  pass  under  a  bequest  "  of  the  rest,  residue,  and  remainder 
of  my  estate,  consisting  in  ready  money,  plate,  jewels,  leases, 
judgments,  or  in  any  other  thing  whatsoever  or  wheresoever." 
(Timewell  v.  Perkins,  2  Atk.  102.)     Where  the  words  "  residue 
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of  my  estate  "  appear  from  the  context  of  the  will  to  have  been 
confined  to  personal  property  only,  they  will  not  be  held  to  extend 
to  real  estate.  (Cruise,  tit.  "Devise,"  C,  lo,  §  76.)  It  is  quite 
material,  in  construing  a  devise  of  "  all  my  estate  "  by  a  testator, 
whether  he  has  made  previous  mention  of  land  of  which  he  was 
seized  in  fee.  {Cliff e  v.  Gibbons,  2  Ld.  Raym.  1324.)  The 
clause  "  all  my  stock  in  trade,  household  goods,  wearing  apparel, 
ready  money,  and  every  other  thing,  my  property  of  what  nature 
and  kind  soever,"  was- held  not  to  pass  land,  being  controlled  by 
indications  which  render  the  intent  of  the  testator  uncertain. 
(Bunny  v.  Rout,  7  Taunt.  79.) 

The  rule  deducible  from  all  the  cases  is  that,  if  there  be  uncer- 
tainty as  to  the  intent  of  the  testator  to  devise  the  real  estate  in 
his  last  will,  it  will  not  be  construed  to  so  do.  In  fact,  the  rule 
should  be  stated  in  this  wise :  That  there  must  appear  from  the 
words  used  by  the  testator  a  clear  intent  to  devise  his  real  estate ; 
otherwise,  the  heir-at-law  will  not  be  disinherited.  We  do  not 
think  that  by  the  words,  "All  the  rest  and  residue  of  my  property, 
personal  and  mixed,  wheresoever  situated,"  etc.,  used  by  Caroline 
A.  Riggs  in  her  last  will,  there  is  such  freedom  from  uncertainty 
as  to  her  intention  as  to  make  it  clear  that  she  intended  to  devise 
her  real  estate  by  the  third  item  of  her  will ;  but,  as  to  that,  we 
think  she  died  intestate,  and  that  her  real  estate  descended  to  her 
heirs-at-law,  and  to  this  extent  the  decree  appealed  from  should 
be  modified.    For  this  purpose  the  decree  is  reversed. 


In  re  Livermore's  Estate. 
[Supreme  Court  of  California,  March  2,  1901;  132  Cal.  99,  64  Pac.  113.] 

Guardian  and  Ward  —  Death  of  Ward  —  Real  Estate  of 
Ward  —  Subsequent  Sale  —  Validity. 

A  guardian,  after  the  death  of  his  ward,  filed  his  account,  and  the  Pro- 
bate Court  decreed  that  the  ward's  estate  was  indebted  to  the  guard- 
ian. Held,  that  an  order  authorizing  the  guardian  to  sell  the  real 
estate  of  the  ward  for  such  debt  was  invalid,  since  on  the  death  of 
the  ward  the  authority  of  the  guardian  expired. 
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Department  i. —  Appeal  from  Superior  Court,  Alameda 
county ;  W.  E.  Greene,  Judge. 

Application  by  the  guardian  of  Delfina  Livermore,  deceased, 
for  an  order  to  sell  deceased's  real  estate.  Appeal  from  an  or- 
der authorizing  the  sale.  . 

Reversed. 

Metcalf  &  Metcalf  {Johnson  &  Shaw,  of  counsel),  for  appel- 
lant. 

W.  R,  Davis  and  G.  W.  Langan,  for  respondent. 

Garoutte,  J. —  This  appeal  is  taken  from  an  order  allowing  a 
guardian  to  sell  the  real  estate  which  formerly  belonged  to  the 
ward.  Prior  to  the  application  for  the  order  the  ward  had  died, 
being  at  the  time  over  the  age  of  majority.  After  her  death  the 
guardian  filed  her  accounts,  and  upon  the  settlement  thereof  it 
was  found  and  decreed  by  the  court  that  the  estate  of  the  ward 
was  indebted  to  her  in  a  considerable  sum  of  money.  There- 
upon this  application  for  a  sale  of  the  real  estate  of  the  late  ward 
was  made  by  the  guardian,  and  ordered  granted  by  the  court. 

The  foregoing  proceeding  is  unique  in  this  State,  and  the  or- 
der made  by  the  trial  court  cannot  find  support  in  the  law. 
The  title  furnished  to  a  purchaser  at  the  sale  by  the  deed  of  the 
guardian  would  not  be  worth  a  dollar.  The  proceedings  here 
taken  for  the  sale  were  taken  under  the  Code  provisions  pertain- 
ing to  guardianship  matters,  and,  as  to  a  sale  of  real  estate,  those 
proceedings  only  contemplate  a  case  where  there  is  a  living 
ward  —  a  living  ward  not  only  when  the  proceedings  are  in- 
augurated, but  up  to  and  including  the  moment  the  deed  is  made. 
When  the  guardian  executes  the  deed,  he  executes  it  for  and  in 
the  place  and  stead  of  his  ward,  and  the  moment  that  ward  is 
dead  his  power  to  execute  the  deed  is  gone.  He  has  no  more 
power  to  execute  a  deed  under  these  circumstances  than  would 
an  attorney  in  fact  after  the  death  of  his  principal.  It  is  unneces- 
sary to  consider  here  what  a  court  of  equity  might  do  under  the 
circumstances  presented  by  the  facts  of  this  case,  in  aid  of  the 
probate  jurisdiction  of  the  Superior  Court;  for  here  the  statu- 
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tory  procedure  laid  down  in  the  Code  in  guardianship  proceed- 
ings alone  has  been  followed,  and  the  sale  is  asked  under  that 
procedure.  The  guardian,  as  such,  is  attempting  to  make  the 
sale,  and  the  court  is  well  assured  it  cannot  be  done.  In  Alford 
V.  Halbert  (74  Tex.  354,  12  S.  W.  76)  — a  case  similar  in  prin- 
ciple to  the  one  at  bar  —  the  court  said,  in  speaking  of  the  ef- 
forts of  a  guardian  to  recover  from  the  ward's  estate  the  amount 
found  due  him  by  the  Probate  Court,  "  We  think  the  only  course 
left  her  was  to  administer  in  the  proper  court  upon  the  estate  of 
the  deceased  ward."  For  the  foregoing  reasons,  the  order  is 
reversed  and  the  cause  renianded. 

We  concur :    Van  Dyke  and  Harrison,  JJ. 


Lyon  vs.  Fidelity  Bank  of  Durham  et  al. 

[Supreme  Court  of  North  Carolina,  March  26,  1901;  128  N.  C-  75,  38  S. 

E.  251.] 

Wills  —  Construction  —  Use  of  Words  "  Personal  Repre- 
sentatives" —  Meaning  —  Death  of  Beneficiary  •- 
Right  to  Devise. 

Testator  devised  her  estate  to  her  husband  and  children,  and  provided 
that  the  executors  should  retain  out  of  the  share  of  each  child  one- 
tenth  part  thereof,  which  should  be  invested  for  the  benefit  of  such 
beneficiary,  to  whom  all  interest  should  be  paid  during  the  life  of 
the  beneficiary,  and  as  each  child  died  his  or  her  retained  part  should 
be  paid  to  his  or  her  "  personal  representatives."  Held,  that  the 
words  **  personal  representatives "  meant  the  executor  or  adminis- 
trator of  a  deceased  beneficiary,  and  not  the  beneficiary's  next  of 
kin,  and  the  beneficiary's  remainder  was  subject  to  devise. 

Appeal  from  Superior  Court,  Durham  county;  Council, 
Judge. 

Action  by  R.  E.  Lyon  against  the  Fidelity  Bank  of  Durham, 
as  executor  of  R.  Benjamin  Lyon,  deceased,  and  as  trustee  of 
R.  Benjamin  Lyon  under  the  last  will  and  testament  of  Mary  E. 
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Lyon,  deceased,  and  William  0*Rouke.     From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Boone,  Bryant  &  Biggs  and  Graham  &  Graham,  for  appellant. 

Winston  &  Fuller,  for  appellees. 

Clark,  J. —  By  the  fifth  clause  of  the  will  of  Mrs.  Mary  E. 
Lyon,  she  bequeathed  and  devised  the  bulk  of  her  estate,  to  be 
divided  in  equal  shares,  to  her  husband  and  children ;  the  division 
to  be  made  by  her  executors.  At  the  end  of  this  clause  she  adds : 
"  But,  after  ascertaining  and  allotting  the  share  of  each  bene- 
ficiary under  this  item,  they  shall  retain  out  of  the  share  of  each 
child,  or  issue  of  a  dead  child,  one-tenth  part  thereof,  which  part 
so  retained  may  be  held  in  specie,  or  converted  into  money,  at 
the  election  of  said  executors,  and  invested  for  the  benefit  of  such 
beneficiary,  to  whom  all  the  interest  accruing  thereon  shall  be 
paid  so  long  as  said  beneficiary  lives,  and  as  each  beneficiary  dies 
his  or  her  retained  part  shall  be  paid  or  delivered  to  his  or  her 
personal  representative."  The  sole  question  presented  is  whether 
bv  the  last  two  words  she  meant  *'  executors  and  administrators  " 
or  "  next  of  kin."  These  words  are  to  be  construed  in  theii"  ordi- 
nary and  usual  signification,  unless  the  context  shows  that  the 
testator  had  a  different  intention,  in  which  event  that  construction 
should  be  placed  upon  the  words  which  will  effectuate  the  evi- 
dent intention  of  the  testator.  We  are  cited  to  many  cases  in 
which  the  meaning  of  words  used  in  a  will  has  been  construed  in 
other  than  the  most  usual  sense  to  conform  to  the  context,  but 
they  have  no  application  here.  The  will  is  carefully  and  accu- 
rately drawn.  The  draftsman  seemed  to  know  well  the  meaning 
of  the  legal  expressions  used.  The  intent  of  the  will  seems  to  be 
that  each  beneficiary  was  to  have  the  absolute  enjoyment  of  his 
share  except  as  to  the  retained  one-tenth,  of  which  he  was  to 
enjoy  only  the  interest;  but  at  the  death  of  the  beneficiary  this 
one-tenth  was  to  go  to  his  executors  and  administrators  —  his 
personal  representatives.  {Overman  v.  Jackson,  104  N.  C.  4,  10 
S.  E.  87.)  That  is  to  say,  it  was  to  constitute  a  part  of  his  estate, 
and  as  such  was  subject  to  disposition  by  the  will  of  such  bene- 
ficiary, and  to  liability  for  his  debts.     It  could  not  be  touched 
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during  his  life,  as  he  could  receive  only  the  interest  thereon. 
There  is  nothing  to  indicate  an  intention  to  tie  up  such  one-tenth 
for  a  longer  period  than  the  life  of  the  beneficiary,  or  to  give  it 
over  in  remainder  to  his  next  of  kin.  {Holt  v.  Holt,  114  N.  C 
241,  18  S.  E.  967.)  The  one-tenth  was  retained  solely  for  the 
benefit  of  the  beneficiary,  that  the  income  thereon  might  provide 
him  a  support  in  the  event  of  the  loss  of  the  nine-tenths  given 
him  absolutely  at  the  death  of  the  testator.  Whether  the  corpus 
of  the  one-tenth  should  go^at  the  death  of  the  beneficiary  to  his 
estate,  or  over  to  the  next  of  kin  in  remainder,  in  either  case  the 
beneficiary  was  not  disabled  to  assign  or  dispose  of  the  interest 
accruing  thereon,  and  there  is  nothing  indicating  an  intention  of 
the  testator  to  put  a  greater  restriction  as  to  the  principal  of  the 
one-tenth  after  the  death  of  the  beneficiary,  either  in  favor  of 
the  next  of  kin,  or  to  prevent  disposition  of  it  by  will  of  the 
beneficiary,  or  to  exempt  it  from  liability  for  his  debts.  Such 
provision  might  have  been  inserted  in  the  will,  but  it  is  not  ex- 
pressed by  the  words  used.  The  provision,  as  it  is  written,  merely 
prevents  any  control  over  the  principal  of  the  one-tenth  by  the 
beneficiar>%  or  its  being  subjected  for  his  debts,  as  long  as  he  may 
live. 

No  error. 


Note.—  LEGAL  AND  PERSONAL  REPRESENTATIVES. 

(a)  Ordinary  meaning. 

(b)  Do  not  necessarily  mean  executors  and  administrators. 

(c)  Other  illustrative  cases. 

(a)  Ordinary  meaning. —  Ordinary  meaning  of  legal  or  personal  rep* 
resentatives  is  "  executors  and  administrators/'  in  absence  of  some  in- 
ference or  evidence  of  intention  otherwise.  (Cox  v.  Curwen,  118  Mass. 
198,  200;  Lodge  v.  Weld,  139  id.  504,  2  N.  E.  95;  Halsey  v.  Paterson,  37 
N.  J.  Eq.  448;  Tarrant  v.  Backus,  63  Conn.  277,  28  Atl.  46;  Briggs  v. 
Walker,  171  U.  S.  471,  19  Sup.  Ct.  Rep.  i,  4  Prob.  Rep.  Annot.  144; 
Warnecke  v.  Lembca,  71  111.  91.) 

(b)  Bo  not  necessarily  mean  executors  and  administrators It  is 

settled  chat  if  an  inference  can  be  drawn  from  a  will  that  a  testator  used 
the  words  "  personal  or  legal  representatives  "  to  designate  individuals 
answering  the  description,  though  not  in  the  strict  legal  sense  of  the 
terms,  those  persons  will  be  entitled  in  preference  to  executors  and  ad* 
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ministrators.  (Albert  v.  Albert.  68  Md.  352.  370,  12  Atl.  11;  Halsey  v. 
Paterson,  37  N.  J.  Eq.  448;  Re  Horner,  7;j  Ch.  Div.  695.) 

Legal  or  personal  representatives  may  mean  heirs/  next  of  kin  or  de* 
scendants,  and  sometimes  assignee  or  grantee ;  it  depends  upon  the  inten- 
tion, and  is  to  be  gathered  not  only  from  the  instrument  itself,  but  as 
%  well  from  the  surrounding  circumstances.  (Warnecke  v.  Lembca,  71 
111.  91.) 

Personal  or  legal  representatives  in  a  will  may  be  construed  to  be 
representatives  in  the  sense  of  next  of  kin,  and  not  representatives  in 
an  official  or  fiduciary  capacity.  (Davies  v.  Davies,  55  Conn.  325,  11 
Atl.  50a    The  opinion  is  valuable  in  review  of  the  cases.) 

In  a  gift  of  personal  property  where  the  substitutes  of  the  primary 
legatee  are  described  by  the  word  "  representatives,"  those  will  take 
who  have  the  right  to  represent  the  primary  legatee  as  next  of  kin,  un- 
der the  statute  of  distribution,  and  not  his  executors  or  administrators. 
(Brokaw  v.  Hudson,  27  N.  J.  Eq.  136.) 

Legal  representatives  in  will  construed  to  mean  those  who  would  take 
under  the  statute  of  distribution,  meaning  widow  and  heirs.  (Famam 
v.  Famam,  53  Conn.  262,  290,  2  Atl.  325,  5  id.  682.  And  see  Matter  of 
Bates,  159  Mass.  252,  34  N.  £.  266;  Gibbons  v.  Fairlamb,  26  Pa.  St.  217.) 

Representatives  and  legal  representatives  are  frequently  held  to  mean 
heirs  and  next  of  kin,  and  not  executors  or  administrators.  (Lee  v. 
Dill.  39  Barb.  521.  And  see  Phyfe  v.  Phyfe,  3  Bradf.  52;  2  Woemer 
Admn.,  S  423;  2  Underbill  on  Wills,  S  635.) 

Legal  representatives  construed  to  mean  next  of  kin.  (Bridge  v.  Ab- 
bot, 3  Bro.  Ch.  225;  Drake  v.  Pell,  3  Edw.  Ch.  251,  270;  Thompson  v. 
Young,  25  Md.  461.) 

And  so  personal  representatives  may  mean  next  of  kin.  (Re  Grylls' 
Trusts,  6  Eq.  589,  593.  And  see  Briggs  v.  Upton,  L.  R.  7  Ch.  App.  376; 
Nicholson  v.  Wilson,  14  Simon,  549;  Walker  v.  Marquis  of  Camden,  16 
id.  329;  Robinson  v.  Smith,  6  id.  47;  Matter  of  Hall,  2  Dem.  113.) 

And  "  lawful  representatives  "  may  mean  issue.  (Clark  v.  Cammann, 
160  N.  Y.  316,  326,  54  N.  E.  709,  5  Prob.  Rep.  Annot.  72.) 

(c)  Other  illustratlTe  cues — A  gift  to  husband's  legal  representa- 
tives, held  a  gift  to  his  executors.    (Halsey  v.  Paterson,  37  N.  J.  Eq.  445.) 

Under  act  of  Congress  for  relief  of  certain  persons  or  their  legal  "  rep- 
resentatives," the  executor  is  the  legal  representative.  (Briggs  v. 
Walker,  171  U.  S.  466,  19  Sup.  Ct.  Rep.  i,  4  Prob.  Rep.  Annot.  144.) 

Legal  representatives  in  a  benefit  certificate  construed  to  refer  to 
widow,  orphans,  and  heirs  of  deceased.  (Murray  v.  Strang,  28  111.  App. 
608.  And  see  Iowa  Traveling  Men's  Assn.  v.  Moore,  19  C  Q,  A.  362, 
34  U.  S.  App.  670,  yz  Fed.  7S0.) 

The  wbrds  "  legal  representatives  "  in  an  insurance  policy  ordinarily 
mean  executors  or  administrators.  (Georgia  Home  Ins.  Co.  v.  Kinnier, 
28  Gratt.  88.  91;  Johnson  v.  Van  Epps,  no  111,  552.) 

But  may  mean  heirs  or  next  of  kin.  (Matthews  v.  American  Central 
Ins.  Co.,  154  N.  Y.  450,  48  N.  E.  751.) 
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Cook  vs,  Richardson. 

[Supreme  Court  of   Massachusetts,   March  2,   1901 ;   178  Mass.   125,  59 

N.  E.  675.] 

Executors  and  Administrators  —  Compromise  of  Claims  — 
Enforcement  —  Administrator's  Authority. 

1.  An  administrator  may  maintain  a  bill  in  equity  for  specific  perform- 

ance of  an  executory  agreement  made  with  him  by  a  creditor  of  the 
decedent  to  accept  a  sum  of  money  in  compromise  of  actions  at  law 
against  the  estate,  the  administrator  having  no  adequate  remedy  at 
law,  because  such  agreement,  though  approved  by  the  Probate 
Court,  is  not  a  valid  legal  defense  to  such  actions. 

2.  The  power  of  an  administrator  to  make  a  compromise  which  renders 

the  estate  solvent  is  not  taken  away  by  a  representation  of  insolvency 
of  the  estate  followed  by  an  order  directing  proof  of  claims  to  be 
made  before  the  Probate  Court. 

Report  from  Supreme  Judicial  Court,  Middlesex  county; 
Oliver  Wendell  Holmes,  Judge. 

Bill  by  Frank  G.  Cook,  administrator  of  Lucy  Torrey,  de- 
ceased, against  Ruth  Richardson,  for  specific  performance  of  an 
agreement  to  compromise  actions  at  law  brought  by  the  defendant 
against  the  estate.  The  estate  had  been  represented  insolvent, 
but,  if  the  compromise  is  allowed,  it  will  be  solvent.  It  had  been 
approved  by  the  Probate  Court,  and  there  is  no  appeal  pending 
from  the  decree.  Defendant  requested  a  ruling  —  First,  that 
there  was  no  jurisdiction,  because  the  remedy  at  law  or  in  the  two 
original  suits  was  adequate;  second,  that,  the  estate  having  been 
represented  insolvent  after  one  of  the  two  actions  referred  to  had 
been  begun,  the  administrator  had  no  authority  to  agree  to  a 
settlement,  and  could  not  be  authorized  by  the  Probate  Court  to 
settle  the  suits  which  he  was  defending.  These  requests  were 
refused,  and  a  decree  was  ordered  for  the  plaintiff,  subject  to  the 
question  whether  such  rulings  were  right,  which  question  is 
reported  at  defendant's  request. 

Decree  for  plaintiff. 

Frank  G.  Cook,  in  pro  per. 
M,  F.  Farrell,  for  defendant. 
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LoRiNG,  J. —  I.  The  objection  that  the  administrator  had  an 
adequate  remedy  at  law  is  not  well  taken.  It  was  not  a  valid, 
legal  defense  to  the  actions  at  law  that  Mrs.  Richardson  agreed 
to  accept  $200  in  compromise  of  the  claims  there  sued  on,  so 
long  as  she  refused  to  accept  the  money ;  and  the  fact,  if  it  is  a 
fact,  that  the  relief  sought  by  this  bill  in  equity  could  have  been 
as  effectually  set  up  in  those  actions  as  an  equitable  defense,  does 
not  deprive  this  court  of  its  jurisdiction  to  entertain  the  bill,  to 
enjoin  the  prosecution  of  the  actions  at  law,  and  to  direct  the  de- 
fendant to  deliver  the  formal  discharge  agreed  upon.  (Railroad 
Co,  v.  Martin,  158  Mass.  313,  315,  33  N.  E.  578.) 

2.  We  are  of  opinion  that  the  administrator  had  authority  to 
make  the  compromise  in  question,  which  disposed  of  all  the  claims 
upon  which  the  representation  of  apparent  insolvency  was  based, 
and  which,  in  fact,  made  the  estate  solvent.  No  provision  is 
made  in  the  statute  for  compounding  and  settling  controversies 
where  the  estate  of  a  deceased  person  has  been  represented  to  be 
apparently  insolvent,  and  a  decree  of  the  Probate  Court  has  been 
made  granting  a  commission,  or,  as  in  the  case  at  bar,  directing 
proof  of  claims  to  be  made  in  the  court  itself.  In  this  respect 
the  provisions  of  the  statute  are  unlike  the  provisions  in  case  of 
an  insolvent  debtor  (see  Pub.  Stat.,  chap.  157,  §  57),  and  it  may 
be  for  that  reason  that  ordinarily  no  compromise  can  be  made  of 
a  controversy  in  case  of  the  insolvency  of  the  estate  of  a  deceased 
person  which  involves  the  payment  by  the  estate  of  a  sum  of 
money.  But  it  is  expressly  provided  by  Pub.  Stat.,  chap. 
137,  §  22,  that  if,  when  the  list  of  allowed  claims  is  com- 
plete, the  assets  prove  sufficient  to  pay  all  such  claims,  the  ad- 
ministrator shall  pay  them  in  full,  without  any  order  of  the  Pro- 
bate Court,  and,  if  any  other  debt  is  afterward  recovered  against 
him,  he  shall  be  liable  therefor  onlv  to  the  extent  of  the  assets 
then  remaining.  It  appears  by  the  representation  of  insolvency 
made  in  this  case  that  the  assets  of  the  estate  amounted  to 
$4,889.90  after  paying  the  funeral  expenses,  which  amounted  to 
$187.50.  The  claims  against  the  estate  were  the  charges  of  ad- 
ministration, estimated  at  $700,  and  the  claim  of  the  defendant, 
amounting  to  $14,895.36,  and  sundry  claims  to  the  amount  of 
$34.01.  It  appears  from  Pub.  Stat.,  chap.  137,  §  22,  that, 
when    the    amounts    prove    sufficient    to    pay    all    debts,    it    is 
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the  duty  of  the  administrator  to  pay  them  without  any  order  or 
direction  from  the  Probate  Court.  By  the  compromise  of  the  de- 
fendant's claim,  amounting  to  $14,929.37,  by  payment  of  $200, 
the  estate  was  made  abundantly  solvent,  and  it  thereby  became  the 
duty  of  the  administrator  to  pay  all  claims  in  full,  without  further 
order  or  direction  of  the  Probate  Court.  We  are  of  opinion  that 
the  power  of  an  administrator  to  make  a  compromise  which  ren- 
ders the  estate  solvent  is  not  taken  away  by  a  representation  of 
apparent  insolvency,  followed  by  a  decree  for  a  commission,  or, 
as  in  this  case,  by  an  order  for  proof  of  claims  to  be  made  before 
the  court  itself;  and  the  right  of  the  administrator  to  make  the 
compromise  apart  from  the  representation  of  apparent  insolvency 
is  plain.  (Thayer  v.  Kinsey,  162  Mass.  235,  38  N.  E.  360;  Chad- 
bourn  V.  Chadbourn,  9  Allen,  173.)  It  follows  that  the  plaintiff 
is  entitled  to  a  decree  in  accordance  with  the  prayers  of  his  bill. 
So  ordered. 


Sherman  vs,  Skuse  et  al. 

[Court  of  Api>eals  of  New  York.  March  26,  1901;  166  N.  Y.  345,  59 

N.  E.  990.] 

Trust  —  Application  of  Income  —  Insolvent  Beneficiary 

—  Equity. 

1.  Under  a  testamentary  trust  fund,  the  income  was  to  be  applied  to 

the  support  of  the  beneficiary,  who  was  in  the  habit  of  occasionally 
indulging  in  alcoholic  excesses,  at  which  time  a  physician  rendered 
services  to  him,  with  the  knowledge  of  one  of  the  trustees.  The 
beneficiary  had  become  insolvent,  and  it  did  not  appear  that  the 
trustees  had  furnished  him  with  all  that  was  necessary  with  respect 
to  medical  attendance.  Held,  that  a  claim  for  such  services,  ren- 
dered on  the  request  of  the  beneficiary,  could  be  enforced  in  equity, 
as  against  the  trustees. 

2.  The  enforcement  of  a  medical  claim  against  the  income  of  an  insol- 

vent beneficiary  under  a  trust  is  properly  brought  in  equity,  inas- 
much as  the  trustees  are  only  liable  to  the  extent  of  the  income  in 
their  hands,  and  because  an  accounting  is  necessary,  to  determine 
whether  there  is  any  unexpended  balance  of  income. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment 
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Action  by  James  F.  Sherman  against  James  Skuse  and  others. 
Judgment  for  defendants.  From  an  order  of  the  Appellate  Divi» 
sion  reversing  the  same  (60  N.  Y.  Supp,  1030)  and  granting  a 
new  trial,  defendants  appeal. 

Affirmed. 

W,  A,  Sutherland,  for  appellants. 

Henry  M,  Hill,  for  respondent, 

Werner,  J. —  This  action  is  brought  to  compel  the  defendant 
trustees  to  account  for  the  property,  effects,  income,  and  interest 
received  by  them  to  which  the  defendant  Frank  Skuse  has  title. 
Of  in  which  he  has  an  interest,  under  the  will  of  Francis  N. 
Skuse,  and  to  account  for  all  payments  made  therefrom  by  said 
trustees,  and  out  of  any  balance  remaining  in  their  hands  to  pay 
the  plaintiff*s  claim  against  said  Frank  Skuse  for  medical  ser« 
vices  rendered  by  the  former  to  the  latter.  Francis  N.  Skuse, 
the  father  of  the  defendant,  left  a  will,  by  the  sixth,  seventh^ 
eleventh,  twelfth,  and  thirteenth  clauses  of  which  he  gave  to 
iiis  sons,  the  defendants  James,  Thomas,  and  Richard,  as  trus* 
tees,  a  large  amount  of  real  and  personal  property  in  trust  for 
the  defendant  Frank. .  The  direction  of  the  sixth  clause  of  the 
will  is  that  this  property  shall  be  managed  and  cared  for  by  the 
trustees,  and  the  income,  or  so  much  thereof  as  shall  be  neces- 
sary, they  shall  use  for  the  support  of  the  testator's  son  Frank 
Skuse  during  his  life ;  and  the  balance,  if  any,  is  directed  to  be 
safely  invested  by  the  executors.  Said  sixth  clause  then  con- 
tinues with  a  direction  authorizing  said  trustees  to  transfer  any 
or  all  of  said  property  to  said  son  Frank  whenever,  in  their  judg- 
ment, it  shall  be  for  his  interest  to  control  the  same.  It  also 
provides  that,  in  the  event  of  Frank's  death  without  having  ob- 
tained title  to  said  property,  it  is  to  be  equally  divided  among 
the  testator's  sons  James,  John,  Thomas,  and  Richard.  It  is  con- 
ceded that  the  trustees  have  never  conveyed  to  said  beneficiary 
the  title  to  any  of  the  property  given  to  them  as  trustees.  The 
reason  for  this  form  of  testamentary  provision  for  the  benefit 
of  Frank  is  found  in  the  undisputed  testimony  that  he  is  ad- 
dicted to  periodic  and  excessive  indulgence  in  intoxicants,  which 
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renders  him  at  times  incapable  of  prudently  managing  himself 
or  his  affairs.  The  history  of  the  plaintiff's  claim  is  embraced  in  f 
the  following  facts :  At  various  times  between  May  4,  1894,  and 
August,  1896,  the  plaintiff,  who  is  a  physician,  furnished  medi- 
cines and  rendered  medical  services  to  the  defendant  Frank. 
Under  this  head  the  trial  court  has  found  "  that  the  services  and 
medicines  so  rendered  and  furnished  by  the  plaintiff  for  the 
defendant  Frank  Skuse  were  rendered  and  furnished  to  him  for 
his  personal  bodily  ailments,  and  were  such  services  and  medi- 
cines  as  were  proper  and  necessary  to  be  rendered  by  the  plain- 
tiff to  the  defendant  Frank  Skuse  as  his  physician;  that  such 
services  were  partly  rendered  at  the  house  of  the  defendant 
Richard  Skuse,  who  had  knowledge  thereof ;  and  that  they  were 
so  rendered  upon  the  request  of  the  defendant  Frank  Skuse." 
There  were  further  findings  to  the  effect  that  the  defendant  Frank 
Skuse  was  insolvent,  and  that  the  defendants  James,  Thomas, 
and  Richard,  as  such  trustees,  have  in  their  hands  unexpended 
income  applicable  to  the  support  of  the  defendant  Frank.  These 
findings  were  not  disturbed  by  the  Appellate  Division,  and  are 
therefore  binding  upon  this  court. 

The  learned  trial  court,  in  dismissing  the  complaint,  sug- 
gested that  there  are  only  two  forms  of  action  to  which  these 
defendants,  as  trustees,  can  be  subjectec^:  First,  to  an  action 
at  law  upon  their  undertaking,  which  may  be  either  express  or 
implied;  second,  to  a  suit  in  equity  brought  by  the  beneficiary 
against  the  trustee  to  enforce  the  trust.  The  opinion  of  the  Ap- 
pellate Division  reversing  the  judgment  of  the  Special  Term  con- 
tains expressions  which  seem  to  indicate  that  the  reversal  is 
in  part  based  upon  the  supposed  analogy  of  this  case  to  that 
class  of  cases  arising  upon  trusts  under  which  the  beneficiary 
takes  title  to  the  income,  and  in  which  the  creditor  seeks  to  have 
the  surplus,  if  any,  applied  to  the  satisfaction  of  his  claim.  We 
are  unable  to  concur  in  either  of  these  views.  The  first  of  these 
alternatives  we  need  not  discuss,  because  this  is  not  an  action 
at  law  brought  upon  the  promise  of  the  trustees,  either  express 
or  implied.  If  this  were  in  a  strict  sense  an  action  to  enforce  the 
trust,  it  would  not  come  within  the  rule  laid  down  in  Association 
V.  Beekman  (21  Barb.  565),  relied  upon  by  the  learned  "trial 
court  in  dismissing  the  complaint.    In  that  case  the  plaintiff  had 
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absolutely  no  interest  in  the  trust  or  in  the  application  of  the 
income.  Here  the  plaintiff  is  directly  interested  in  the  enforce- 
ment of  the  trust,  and  in  the  application  of  a  part  of  the  income 
to  the  payment  of  his  debt,  unless  it  must  be  held  that  the  plain- 
tiff can  only  recover  against  the  insolvent  beneficiary.  Neither 
can  we  subscribe  to  the  conclusion  of  the  learned  Appellate 
Division  that  there  is  some  analogy  between  the  case  at  bar 
and  the  cases  of  Williams  v.  Thorn  (70  N.  Y.  271),  and  Tolles  v. 
Wood  (99  id.  617,  I  N.  E.  251).  These  cases  arose  upon 
trusts  under  which  the  beneficiaries  took  title  to  income,  the 
surplus  of  which,  beyond  what  was  necessary  for  their  sup» 
port,  was  sought  to  be  reached  by  creditors.  They  are  not  ap- 
plicable here,  because  they  are  governed  by  statutory  provisions 
which  place  them  in  a  class  by  themselves.  (Real  Prop.  Law, 
§  78.)  Nor  is  there  any  analogy  to  the  case  at  bar  in  those  cases 
of  implied  contracts  which  arise  out  of  the  relations  of  husband 
and  wife  or  parent  and  child.  The  liability  in  such  cases  is 
based  primarily  upon  the  duty  of  the  husband  or  parent  to  sup- 
port the  wife  or  child,  and  incidentally  upon  the  principles  of 
implied  agency,  which,  subject  to  certain  limitations  that  need 
not  be  discussed  here,  govern  these  several  relations. 

Having  eliminated  from  the  case  the  principles  and  author- 
ities which  do  not  apply,  it  remains  to  ascertain  upon  what 
theory,  if  any,  this  action  can  be  maintained  in  its  present  form. 
To  this  end,  we  will  first  briefly  refer  to  the  provisions  of  the 
trust,  and  to  the  circumstances  out  of  which  the  plaintiff's  claim 
arose.  As  we  have  seen,  the  trust  is  not  one  directing  pay- 
ment of  income  to  the  beneficiary.  Here  the  income,  or  so  much- 
thereof  as  may  be  necessary,  is  to  be  applied  to  the  beneficiary's 
support.  Under  such  a  trust  all  the  income,  beyond  what  is 
necessary  for  the  support  of  the  beneficiary,  goes  to  those  who 
are  to  take  it  under  the  will,  if  validly  disposed  of,  and,  if  not  so 
disposed  of,  then  to  those  entitled  to  the  next  eventual  estate. 
{Read  v.  Williams,  125  N.  Y.  561,  26  N.  E.  730.)  In  this  case 
the  result  would  be  practically  the  same  in  either  event,  because 
under  the  will  the  trustees,  with  another  brother,  are  made  the 
residuary  legatees,  and  they  are  also  those  who  would  take  the 
bulk  of  the  next  eventual  estate.  We  have  therefore  a  case  in 
which  the  utmost  interest  of  the  trustees  .in  the  welfare  of  the 
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beneficiary  is  inevitably  interwoven  with  a  degree  of  self-inter- 
est that  will  invite,  if  it  does  not  require,  a  close  scrutiny  of  their 
dealings  with  the  trust  estate.  Plaintiff's  claim  is  for  medical 
services  and  medicines.  These  are  necessaries  of  life,  and  the 
trial  court  has  found  that  they  were  "  necessary  and  proper." 
There  is  no  direct  finding  that  these  trustees  were  derelict  in 
their  duty  to  supply  the  beneficiary  with  necessaries,  nor  do  we 
think  such  a  finding  essential  to  plaintiff's  right  to  recover.  It 
is  to  be  remembered  that  this  is  not  a  trust  for  the  care  and 
support  of  an  utterly  incompetent  person.  This  beneficiary  in 
his  sober  periods  is  presumably  fully  capable  of  taking  care  of 
himself.  The  evidence  shows  that  the  effect  of  his  occasional 
excesses  has  been  to  reduce  him  periodically  to  a  "  condition 
bordering  on  collapse."  It  requires  no  argument  to  prove  that, 
under  such  stress,  assistance,  to  be  effective,  must  be  immediate. 
Under  such  circumstances  it  was  probably  natural  and  perhaps 
necessary  for  this  beneficiary  to  seek  such  aid  as  was  nearest  at 
hand.  As  this  trust  was  expressly  created  for  the  benefit  of  this 
unfortunate  man,  it  was  undoubtedly  sought  to  be  adapted  to 
the  conditions  which  rendered  it  necessary.  Therefore  instead 
of  providing  in  set  terms  for  the  place  and  the  manner  in  which 
this  son  was  to  be  supported,  the  testator  left  these  details  to 
be  governed  in  part  by  the  wishes  of  the  beneficiary,  and  as  to 
the  rest  by  the  discretion  of  the  trustees.  The  former  was  un- 
doubtedly at  liberty  to  live  where  he  chose,  so  long  as  his  choice 
did  not  involve  needless  expense.  (McArthur  v.  Gordon,  126 
N.  Y.  610,  27  N.'E.  1033,  12  L.  R.  A.  667.)  And  the  latter  had 
the  right  to  decide  whether  they  would  furnish  the  beneficiary 
with  the  necessaries  to  which  he  was  entitled,  or  whether  they 
would  permit  him  to  obtain  the  same  upon  their  credit,  or  by 
both  of  these  methods,  as  convenience  might  dictate.  {H olden  v. 
Strong,  116  N.  Y.  471,  22  N.  E.  960.)  In  the  light  of  these  cir- 
cumstances, and  in  the  absence  of  an  explicit  finding  that  these 
trustees  had  furnished  the  beneficiary  with  all  that  was  neces- 
sary in  respect  to  medical  attendance,  we  need  not  go  outside 
of  the  record  to  assume  that  when  the  plaintiff's  services  were 
"  partly  rendered  at  the  house  of  the  defendant  Richard  Skuse^ 
who  had  knowledge  thereof,"  they  were  rendered  with  the  con- 
sent of  the  trustees.     Let  us  suppose  that  the  beneficiary,  in- 
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Stead  of  living  with  his  brother,  had  lived  with  a  stranger,  as  he 
had  the  right  to  do  under  this  trust.  Let  us  assume,  further, 
that  the  trustees,  in  the  exercise  of  their  discretion,  had  per- 
mitted the  beneficiary  to  provide  himself  with  some  necessaries 
which  they  might  have  furnished  him  if  they  chose.  Ought 
there  to  be  any  doubt  as  to  the  liability  of  the  estate  for  such  a 
debt,  to  the  extent  of  the  funds  properly  applicable  to  its  pay- 
ment? It  would  seem  not.  How  does  this  case  essentially 
differ  from  the  one  supposed?  The  appellants  dwell  with  much 
stress  upon  the  fact  that  these  services  were  rendered  at  the  sole 
request  of  the  beneficiary.  There  can  be  no  doubt  that  such 
services,  rendered  at  the  request  of  the  trustees,  would  render 
them  personally  liable  in  an  action  at  law.  But  what  is  or  should 
be  the  rule  when  third  persons  have  furnished  necessaries  di- 
rectly to  the  beneficiary,  with  the  knowledge  and  tacit  consent 
of  the  trustee  ?  As  we  have  seen,  the  beneficiary  is  insolvent, 
and  the  trustees  are  the  residuary  legatees  of  that  part  of  the 
income  not  devoted  to  the  former's  support.  The  trustees  can- 
not be  sued  at  law,  because  they  have  made  no  contract,  and  it 
is  said  the  trust  can  only  be  enforced  by  the  beneficiary.  Under 
such  conditions  it  is  quite  clear  that  equity  ought  not  to  lend 
itself  to  a  purely  technical  defense,  unless  there  is  no  escape. 
At  this  point  we  are  met  by  the  argument  that  the  defense  Inter- 
posed is  not  inequitable;  that  it  would  be  alike  destructive  to 
trusts  of  this  character,  and  inimical  to  the  interests  of  such 
beneficiaries,  to  permit  the  latter  to  bind  the  trust  estate  by  im- 
provident contracts  entered  into  for  alleged  necessaries  which 
may  be  wasted  or  dissipated.  It  is  furthest  from  our  purpose 
to  make  any  decision  which  will  undermine  the  solid  foundation 
upon  which  trusts  of  this  character  are  based.  We  intend  to 
go  no  further  than  equity,  as  applied  to  the  facts  in  this  record, 
will  permit  us  to  go.  Briefly  stated  in  its  simplest  analysis,  we 
have  here  the  case  of  a  meritorious  claim,  the  only  defense  to 
which  is  predicated  upon  the  assumed  absence  of  a  remedy. 
"  Equity  suffers  not  a  right  without  a  remedy."  Although 
there  is  a  dearth  of  both  analogy  and  authority  upon  the 
subject,  the  task  of  finding  an  appropriate  remedy  is  in  this 
particular  instance  not  so  difficult  as  it  may  be  made  to  appear. 
Referring  again  to  the  language  of  the  trust,  we  see  that  the 
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testator  has  directed  the  income  of  the  trust  estate,  or  so  much 
thereof  as  may  be  necessary,  to  be  applied  to  the  support  of  the 
beneficiary.  It  is  one  of  the  fundamental  maxims  of  equity  that 
"  equity  looks  upon  that  as  done  which  should  be  done."  Un- 
der the  testator's  direction  referred  to,  these  trustees  may  be  re- 
garded as  the  mere  custodians  of  any  income  in  their  hands 
which  should  properly  be  applied  to  the  payment  of  necessaries 
furnished  to  them  for  the  beneficiary,  or  to  the  beneficiary  him- 
self with  their  knowledge  and  consent.  In  theory  of  equity,  it 
is  already  applied.  The  court  simply  directs  the  formal  payment 
out  of  said  fund,  which  the  trustees  should  have  made  without 
such  direction.  It  seems  therefore  that,  in  any  view  which  may 
be  taken  of  the  nature  of  this  case,  it  is  the  duty  of  equity  to  in- 
terpose in  aid  of  the  plaintiff.  If  we  should  hold,  as  the  appel- 
lants contend,  that  this  is  an  action  to  enforce  the  trust,  there 
would  be  no  obstacle  to  the  further  conclusion  that  the  plaintiff 
has  such  an  interest  in  that  portion  of  the  trust  fund  applicable 
to  the  payment  of  necessaries  as  to  give  him  standing  in  a  court 
of  equity.  But  we  do  not  think  that  this  is  in  reality  an  action 
to  enforce  the  trust.  It  may  more  properly  be  regarded  as  an 
action  to  collect  the  plaintiff's  claim  for  necessaries  out  of  funds 
in  the  hands  of  the  defendant  trustees  which  the  testator  has 
directed  to  be  applied  to  that  purpose.  The  action  is  properly 
brought  in  equity:  First,  because  the  trustees  can  only  be 
made  liable  to  the  extent  of  the  income  in  their  hands  applicable 
to  that  purpose,  and  a  court  of  law  would  have  no  jurisdiction 
to  render  an  appropriate  judgment ;  second,  because  the  prayer 
for  an  accounting,  although  purely  incidental,  is  necessary  in 
order  to  enable  even  a  court  of  equity  to  decide  whether  the 
plaintiff  is  entitled  to  recover  or  not.  He  might  have  succeeded 
in  satisfactorily  proving  his  claim,  and  yet  not  have  been  en- 
titled to  recover  because  there  were  no  funds.  Neither  the  dili- 
gence of  counsel  nor  the  labor  of  the  court  have  brought  to  light 
a  case  just  like  the  one  at  bar.  The  relation  most  nearly 
analogous  to  that  of  trustee  and  cestui  que  trust  is  that  of  guard- 
ian and  ward.  Both  trustees  and  guardians  become  personally 
liable  at  law  upon  their  contracts  for  necessaries  made  for  the 
benefit  of  the  cestui  que  trust  and  ward  respectively.  Neither 
trustee  nor  guardian  is  personally  liable  on  contracts  for  neces- 


SHERMAN  V.  SKUSE   ET  AL.  485 

saries  made  by  the  cestui  que  trust  or  ward  respectively.  If  the 
estate  of  either  cestui  que  trust  or  ward  is  amply  to  pay  for  the 
necessaries  supplied  to  them,  it  is  but  right  that  it  should  be 
applied  to  the  satisfaction  of  the  just  claims  of  the  creditors  who 
have  furnished  the  same.  This  has  been  sought  to  be  accom- 
plished in  various  ways  in  other  States.  In  Massachusetts  the 
guardian's  bond  has  been  held  liable  in  an  action  at  law  where 
the  guardian  himself  was  not  liable  as  upon  contract.  (Cole  v. 
Eaton,  8  Cush.  587;  Conant  v.  Kendall,  21  Pick.  36.)  But  these 
decisions  were  based  upon  statutory  provisions  which  have  no 
application  here.  In  Virginia  it  has  been  held  that  a  guardian's 
bond  may  be  subjected  in  equity  to  the  payment  of  a  creditor's 
claim  for  necessaries  furnished  to  the  ward.  (Barniim  v.  Frost's 
Admr.,  17  Gratt.  398.)  In  Georgia  it  has  been  decided  that  a 
creditor  for  necessaries  furnished  to  a  trustee  for  his  cestui  que 
trust  upon  the  faith  of  the  estate  may  file  a  bill  in  equity  to  ob- 
tain payment  for  such  necessaries  to  the  extent  of  the  income. 
(Hatcher  v.  Massey,  71  Ga.  794.)  A  similar  case  is  Kupferman 
V.  McGehee  (63  Ga,  251).  These  cases  are  all  so  different  from 
the  one  at  bar  that  they  are  useful  only  for  the  purpose  of  show- 
ing that  where  similar  questions  have  arisen  in  other  States  the 
courts  have  found  some  way  of  doing  justice.  The  order  of  the 
Appellate  Division  should  therefore  be  affirmed,  and  judgment 
absolute  rendered  for  the  plaintiff,  upon  appellants'  stipula- 
tion, with  costs. 

Parker,  C  J.,  and  Gray,  O'Brien,  Haight,  Landon,  and 
CuLLEN,  JJ.,  concur. 
Ordered  accordingly. 


Note.—  INCOME  OF  TRUST  FUND  OR  PROPERTY  AS  SUB- 

JECT  TO  CLAIMS  OF  CREDITORS. 

(a)  Modern  rule. 

(b)  Effect  of  discretion  in  trustee. 

(c)  Absolute  gift. 

(d)  Right  to  support. 

(e)  Cannot  reach  by  supplementary  proceedings. 
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(f)  As  affected  by  statute  —  Kentucky  —  Michigan — New  York. 

(g)  Illustrative  cases. 

(And  see  note  "  Spendthrift  Trusts,"  2  Prob.  Rep.  Annot.  532.) 

(a)  Modem  rule. —  The  founder  of  a  trust  may  secure  the  income  of  it 
to  the  object  of  his  bounty,  by  providing  that  it  shall  not  be  alienable 
by  him,  or  be  subject  to  be  taken  by  his  creditors.  Such  provision  need 
not  be  in  express  terms,  but  it  is  sufHcient  if  the  intention  is  clearly  to 
be  gathered  from  the  instrument,  when  construed  in  the  light  of  the 
circumstances.  (Baker  v.  Brown,  146  Mass.  371,  15  N.  E.  783.  And  see 
Slathery  v.  Wason,  151  Mass.  267,  23  N.  E.  843;  Leigh  v.  Harrison,  69 
Miss.  923,  II  So.  604;  Estate  of  Seitzinger,  170  Pa.  St.  500,  32  Atl.  1097; 
Estate  of  Baeder,  190  Pa.  St.  614,  42  Atl.  1102;  Jourolmon  v.  Massen- 
gill,  86  Tenn.  82;  Reid  v.  Safe  Deposit  Co.,  86  Md.  464,  38  Atl.  899; 
Patten  v.  Herring,  9  Tex.  Civ.  App.  640,  29  S.  W.  388;  Bennett  v.  Ben- 
nett,  66  111.  App.  28;  Raynolds  v.  Hanna,  55  Fed.  783,  795;  Seymour  v. 
McAvoy,  121  Cal.  439,  53  Pac.  946;  Schenck  v.  Barnes,  25  App.  Div. 
J55.  49  N.  Y.  Supp.  222;  affd.,  156  N.  Y.  316,  50  N.  E.  967.) 

The  questiqn  in  every  case  is,  whether  an  equitable  cestui  que  trust 
takes  an  absolute  unqualified  interest,  which  he  can  assign,  and  which 
can  be  reached  by  his  creditors,  or  whether  he  takes  merely  a  qualified 
interest,  over  which  he  has  no  power  until  the  property,  principle,  or 
income  comes  into  his  possession.  This  question  is  determined  by  as- 
certaining  the  intention.  (Wemyss  v.  White,  159  Mass.  485,  34  N. 
E.  718.) 

Income  will  not  be  directed  to  pay  claims  of  creditors,  when  con- 
trary to  the  intention  expressed  in  will  creating  a  trust,  when  result  in 
doing  so  would  constitute  a  breach  of  the  trust.  (Barnett  v.  Mont- 
gomery, 79  Ga.  727,  4  S.  E.  874;  Meek  v.  Briggs,  87  Iowa,  610,  617,  54 
N.  W.  456.) 

(b)  Effect  of  discretion  in  truBtee.— Where  the  legatee  takes  no 
vested  interest  in  principal  or  income,  and  there  is  a  discretionary  power 
in  the  trustee  to  apply  for  his  benefit,  there  is  no  interest  which  his 
creditors  can  reach.  (Stone  v.  Westcott,  18  R.  I.  685,  688,  29  Atl.  838; 
Huntington  v.  Jones,  72  Conn.  45,  43  Atl.  564;  Brooks  v.  Reynolds,  8 
C.  C.  A.  370,  59  Fed.  923,  revg.  55  id.  783.  And  see  Chambers  v. 
Smith,  L.  R.  3  App.  Cas.  795.) 

(c)  Absolute  gfift. —  Absolute  equitable  ownership  of  income  is  sub- 
ject to  claims  of  creditors.  (Sears  v.  Choate,  146  Mass.  395,  15  N.  E.  786. 
And  see  Kingman  v.  Winchall,  20  S.  W.  296;  Baker  v.  Kciser,  75  Md. 
332,  23  Atl.  735.) 

A  gift  of  absolute  ownership  cannot  be  made,  without  subjecting  same 
to  claims  of  creditors.  (Hobbs  v.  Smith,  15  Ohio  St.  424.  And  see 
Potter  V.  Couch,  141  U.  S.  317,  11  Sup.  Ct.  Rep.  1005.) 

An  income  cannot  be  claimed  to  be  given  absolutely  when  made 
subject  to  serious  and  controlling  charges.  (Wanner  v.  Snyder,  177 
Pa.  St.  208,  35  Atl.  604.) 
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But  when  charges  removed  and  legatee  has  absolute  disposal  or  own- 
ership of  income,  then  it  may  become  subject  to  claim  of  creditors. 
(Maynard  v.  Cleaves,  149  Mass.  307,  21  N.  E.  376.) 

A  bequest  of  all  the  net  income  to  a  trustee  in  trust  for  the  education 
and  support  of  a  certain  person  for  life  without  other  limitation  operates 
as  an  absolute  gift,  subject  to  the  claims  of  creditors.  (Thornton  v. 
Stanley,  55  Ohio  St.  199,  45  N.  E.  318.) 

(d)  Bight  to  support. —  A  right  in  widow  to  support  out  of  income 
does  not  give  such  absolute  right  to  the  income  as  to  subject  it  to  claims 
of  her  creditors.  (Slathery  v.  Wason,  151  Mass.  266,  23  N.  E.  843.  And 
as  to  effect  of  right  of  support,  see  Hill  v.  McRae,  27  Ala.  175;  King  v. 
King,  168  111.  280,  48  N.  E.  582;  Reed  v.  Davis,  95  Ga.  202,  22  S.  E.  140.) 

When  bequest  was  to  executor  "  the  annual  interest  and  income  being 
directed  to  be  paid  to  legatee  for  support,"  held,  that  the  income  was 
subject  to  legatee's  debts;  that  the  words  " for  her  support"  only  showed 
the  motive  for  the  gift.  (Young  v.  Easlcy,  94  Va.  193,  26  S.  E.  401,  2 
Prob.  Rep.  Annot.  529.) 

Where  title  is  put  in  trustee  for  use  and  benefit  of  a  family  neither 
principal  nor  income  could  be  taken  by  creditors  of  member  of  family. 
(St.  John  V.  Dann,  66  Conn.  402,  406,  34  Atl.  no.  And  see  Brooks  v. 
Reynolds,  8  C.  C.  A.  370,  59  Fed.  783;  King  v.  King,  168  111.  280,  48 
N.  E.  582.) 

(e)  Cannot  reach  by  eupplementary  proceeding^. —  Income  of  trust 
fund  cannot  be  reached  by  receivership  in  supplementary  proceedings 
after  execution  against  the  legatee.  (Linn  v.  Davis,  58  N.  J.  L.  29,  32 
Atl.  129.  And  see  Campbell  v.  Foster,  35  N.  Y.  361;  Williams  v.  Thorn, 
70  id.  270.) 

(f)  As  affected  by  statute  —  Kentucky  —  Michigan  1— New  York — 

Notwithstanding  express  exemption  from  claims  of  creditors  in  will, 
the  Kentucky  statute  may  impose  the  liability.  (Rudd  v.  Hagan,  86 
Ky.  159,  5  S.  W.  416.) 

But  otherwise  where  the  will  gives  the  trustee  a  discretionary  power 
to  withhold  all  payment  or  benefit  from  the  legatee;  it  is  only  when 
the  legatee  or  devisee  is  divested  of  all  interest  in  the  estate  devised 
upon  the  attempt  of  creditors  to  reach  it,  that  there  is  nothing  that  can 
be  reached  by  creditors.  (Bland  v.  Bland,  90  Ky.  400,  14  S.  W.  423.  And 
see  Bull  v.  Kentucky  National  Bank,  90  Ky.  452,  457,  14  S.  W.  452.) 

Under  the  Michigan  statute  the  surplus  income  not  required  for  sup- 
port may  be  subjected  to  claims  of  creditors  on  petition  instead  of  by 
bill  in  equity.    (Spring  v.  Randall,  107  Mich.  103,  64  N.  W.  1063.) 

Surplus  income  beyond  the  sum  which  may  be  necessary  for  the 
proper  maintenance  of  the  beneficiary,  and  those  legally  dependent,  may 
be  reached  by  creditors  under  the  New  York  statute.  (Howard  v. 
Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp.  363;  Dittmar  v.  Gould,  60 
App.  Div.  94,  97,  69  N.  Y.  Supp.  708.  And  see  Bunnell  v.  Gardner,  4 
App.  Div.  321,  38  N.  Y.  Supp.  5S9;  Genet  v.  Beckman,  45  Barb.  382; 
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Schuler  v.  Post,  i8  App.  Div.  374,  46  N.  Y.  Supp.  18;  Williams  v.  Thorn, 
70  N.  Y.  270.) 

Discretion  in  trustee  no  objection.  (Sherman  v.  Skuse,  45  App.  Div. 
338,  60  N.  Y.  Supp.  1030;  affd.,  166  N.  Y.  345,  59  N.  E.  990.) 

Surplus  income  as  subject  to  wife's  ^rlaim  for  alimony  awarded  by  a 
judgment  of  divorce.  (See  Wetmorc  v.  Wetmorc,  149  N.  Y.  520,  44 
N.  E.  169.) 

(g)  IllustratlTe  oases. —  A  devise  cannot  be  given  direct  to  the 
devisee  on  condition  that  it  shall  not  be  subject  to  claims  of  creditors. 
(Van  Osdell  v.  Champion,  89  Wis.  661,  62  N.  W.  539.) 

The  most  appropriate  way  of  accomplishing  the  protection  of  the 
subject  of  a  devise  for  creditors  is  to  vest  the  legal  title  to  the  property 
in  a  trustee  for  the  use  of  the  beneficiary  under  specific  conditions. 
(Henderson  v.  Harness,  176  111.  309,  52  N.  E.  68.) 

After  the  fund  or  moneys  have  in  fact  come  into  the  hands  of  the 
legatee,  it  may  be  liable  for  subsequent  claims;  at  least  the  fund  under 
such  circumstances  is  not  protected  against  claims  of  the  State  for  his 
support  as  an  insane  person.    (State  v.  Dunbar,  99  Mich.  ioo»  57  N.  W. 

1 103.) 

An  annuity  given  by  a  wife  in  a  will  to  her  husband  in  lieu  of  all 
his  interest  in  her  estate  is  a  mere  offer  to  purchase  his  interest,  and 
if  he  accepts  he  takes  it  as  purchaser,  and  same  is  subject  to  claims  of 
his  creditors,  notwithstanding  provision  in  will  that  it  shall  not  be. 
(Re  Qua  v.  Graham,  187  111.  67,  58  N.  E.  357) 


WiNNE  vs.  WiNNE  et  oi. 

[Court  of  Appeals  of  New  York,  March  12,   1901;  166  N.  Y.  263,  59 

N.  E.  832.] 

Adoption  —  Contract  to  Leave  Property  —  Specific  Per- 
formance —  Consideration  —  Public  Policy  —  Discre- 
tion of  Court. 

1.  Where  the  evidence  in  a  suit  for  specific  performance  is  sufficient  to 

justify  a  finding  in  favor  of  plaintiff,  and  such  findings  are  unani* 
mously  affirmed  by  the  Appellate  Division,  they  will  not  be  reviewed 
by  the  Court  of  Appeals. 

2.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of  the 

former,  and  maintain  him  as  her  own  child,  and  at  her  death  to  give 
him  her  property,  is  not  rendered  invalid  by  the  additional  provision 
that  she  will  make  him  her  sole  heir,  since  the  contract  is  sufficient 
without  the  latter  clause. 
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3.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of 

the  former,  and  maintain  him  as  her  own  child,  and  at  her  death  to 
give  him  her  property,  may  be  specifically  enforced  in  equity  by  the 
child  against  the  estate  of  A.,  though  it  is  not  enforceable  at  law. 

4.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of 

the  former,  and  maintain  him  as  her  own  child,  and  at  her  death  to 
give  him  her  property,  is  not  invalid  under  the  statute  relating  to 
wills  and  their  execution,  since  it  is  not  a  testamentary  disposition 
of  property. 

5.  Where  a  contract  with  a  mother,   by  which  A.  agrees  to  take  the 

child  of  the  former,  and  maintain  him  as  her  own  child,  and  at  her 
death  to  give  him  her  property,  on  consideration  of  the  mother  hav- 
ing nothing  more  to  do  with  the  boy,  is  complied  with  by  the 
mother,  and  the  boy  lives  with  A.,  and  is  a  dutiful  child,  the  con- 
tract is  supported  by  a  sufficient  consideration  to  sustain  an  action 
for  specific  performance  on  the  death  of  A. 

6.  A  specific  performance  of  a  contract  with  a  mother,   by  which   A. 

agrees  to  take  the  child  of  the  former,  and  maintain  him  as  her  own 
child,  and  to  give  him  her  property  at  her  death,  may  be  refused 
by  the  court  if  the  child  fails  to  lead  a  worthy  life,  since  the  granting 
of  such  relief  is  in  the  discretion  of  the  court. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 

Suit  by  Loren  E.  Winne  against  Magdaline  Winne  and  others. 
From  a  decision  of  the  Appellate  Division  affirming  a  judgment 
in  favor  of  plaintiff  (63  N.  Y.  Supp.  118),  defendants  appeal. 

Affirmed. 

Henry  V.  B  or  sty  for  appellants. 

Clark  L.  Jordan,  for  respondent. 

Martin,  J. —  The  purpose  of  this  action  was  to  enforce  by 
specific  performance  a  contract  made  by  the  defendants'  intes- 
tate with  the  plaintiff's  mother  for  his  benefit.  The  plaintiff  was 
the  son  of  Loren  and  Harriet  Wetherbee.  In  1870,  while  he 
was  under  the  sole  charge,  custody,  and  control  of  his  mother, 
she  delivered  him  into  the  custody  and  control  of  Emily  Goode- 
mote,  afterward  known  as  Emily  Winne,  under  and  in  pursu- 
ance of  a  written  agreement  made  by  and  between  Harriet 
Wetherbee,  for  the  benefit  of  the  plaintiff,  and  Emily  Goode- 
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mote,  with  the  consent  of  her  husband.  This  agreement  was 
left  in  the  possession  of  Mrs.  Winne,  but  after  her  death  it 
could  not  be  found.  Notice  to  produce  it  was  given  to  the  de- 
fendants, who  succeeded  to  the  possession  of  her  property  and 
effects.  It  was  not  produced,  and  secondary  evidence  of  its  con- 
tents was  given.  By  the  terms  of  the  agreement  as  thus  proved 
Mrs.  Winne  was  to  have,  and  the  mother  of  the  plaintiff  was 
to  surrender  to  her,  the  custody  and  control  of  the  plaintiff. 
Mrs.  Winne  was  to  keep  and  maintain  him  as  her  own  child, 
and  at  her  death  give  him  all  her  property,  and  make  him  her 
sole  heir ;  and  his  mother  was  to  have  nothing  more  to  do  with 
him.  After  this  agreement  was  made,  the  plaintiff's  mother 
ceased  to  have  or  exercise  any  control,  charge,  or  custody  of 
him.  He  lived  with  Mrs.  Winne  until  after  he  was  twenty-one 
years  of  age,  was  given  and  accepted  her  name,  performed  the 
duties  of  a  son,  and  the  relations  usually  existing  between  parent 
and  child  existed  between  them,  and  continued  until  her  death, 
which  occurred  December  3,  1898.  She  died  intestate,  and  at 
the  time  was  the  owner  of  the  real  estate  described  in  the  com- 
plaint, and  had  about  $500  of  personal  property.  The  defend- 
ants are  her  heirs-at-law  and  next  of  kin,  and  as  such  claim  to 
be  entitled  to  all  the  property  she  possessed  at  the  time  of  her 
death.  The  defendant  Magdaline  Winne  is  the  administratrix 
of  her  estate,  is  in  possession  of  the  personal  property  left  by 
her,  and  also  has  charge  of  the  real  estate.  Loren  Wetherbee, 
the  plaintiff's  father,  died  prior  to  the  death  of  Mrs.  Winne. 
The  latter  left  no  father,  mother,  child,  nor  descendant,  and  no 
child  was  born  to  her  after  such  contract  was  made.  The  fore- 
going, briefly  stated,  are  the  facts  as  found  by  the  learned  trial 
judge.  Upon  those  facts  it  was  held  that  the  contract  was  valid, 
was  based  upon  a  sufficient  consideration,  had  been  fully  per- 
formed by  the  plaintiff  and  his  mother,  was  binding  upon  the 
heirs  and  next  of  kin  of  the  decedent,  and  that  the  plaintiff  was 
entitled  to  a  specific  performance  by  the  defendants  of  the  con- 
tract of  Mrs.  Winne.  From  the  judgment  entered  upon  that 
decision  the  defendants  appealed  to  the  Appellate  Division, 
where  the  judgment  was  affirmed,  and  from  that  judgment  the 
defendants  Magdaline  Winne,  individually  and  as  administratrix, 
Catherine  Robb,  and  Hannah  Vunck  have  appealed  to  this  court. 
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The  proof  was  sufficient  to  justify  the  trial  court  in  finding  the 
facts  contained  in  its  decision,  or  to  show  that  there  was  at  least 
some  evidence  to  support  the  facts  found;  and  under  those  cir- 
cumstances the  findings  of  fact  in  the  case  are  conclusive  upon 
us.  "  Whether  there  was  any  evidence  to  support  a  fact  found 
is  a  question  of  law,  which,  when  the  affirmance  by  the  Appellate 
Division  is  not  unanimous,  we  can  review ;  but  in  no  other  way 
can  we  deal  with  a  question  of  fact  in  a  civil  case,  even  if  we 
think  it  has  been  improperly  decided."  (Ostrom  v.  Greene,  i6i 
N.  Y.  353,  357,  55  N.  E.  919,  920.)  While  it  is  one  of  the  pre- 
requisites to  the  specific  performance  of  an  agreement  that  it  shall 
be  clearly  proved,  and  certain  as  to  its  terms,  this  rule  is  to  be 
observed  and  enforced  in  the  courts  below,  which  deal  with  the 
facts ;  and  when  such  an  agreement  has  been  found,  and  is  cer- 
tain in  its  terms  as  found,  it  must  be  taken  as  clearly  established 
within  the  rule,  and  the  findings  are  conclusive  upon  this  court. 
(Dunckel  v.  Dunckel,  141  N.  Y.  427,  36  N.  E.  405.)  Therefore 
in  the  further  discussion  of  the  questions  involved  in  this  case, 
it  must  be  assumed  that  the  facts  have  been  conclusively  settled 
by  the  findings  of  the  trial  court. 

The  contention  of  the  appellants  is  that  the  agreement  found 
by  the  court  was  not  a  legal  or  binding  agreement  in  law,  that 
it  cannot  be  enforced  against  the  estate  of  the  decedent,  and  that 
the  evidence  was  insufficient  to  establish  a  valid  agreement 
which  a  court  of  equity  can  specifically  perform.  In  discussing 
the  first  proposition,  the  appellants  claim  that  the  agreement  was 
impossible  of  performance,  because  one  person  cannot  make  an* 
other  his  heir  unless  of  his  own  blood.  In  a  sense  that  may  be 
true,  but,  as  the  court  found  that  the  agreement  by  Mrs.  Winne 
was  to  maintain  the  plaintiff  as  her  own  child,  and  at  her  death 
give  him  her  property,  the  addition  of  the  words,  "  and  make 
him  her  sole  heir,"  does  not  detract  from  the  other  words  of  the 
agreement.  Therefore  so  far  as  the  appellants*  contention  rests 
upon  the  proposition  that  one  cannot  make  another,  not  of  his 
own  blood,  his  heir,  it  is  of  little  moment.  There  are  however 
cases  where  contracts  in  those  words  have  been  held  valid,  and 
specific  performance  enforced.  In  the  further  consideration  of 
this  question  it  must  be  assumed  that  this  was  an  agreement 
upon  the  part  of  the  intestate  to  take  the  custody  and  control 
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of  the  plaintiff,  to  keep,  maintain,  and  educate  him  as  her  own 
child,  and  at  her  death  give  him  all  her  property.  This  agree* 
ment  is  clear,  definite,  certain,  and  was  plainly  understood ;  and 
the  remedy  sought  is  not,  for  any  reason,  unfair  or  inequitable. 
Under  these  circumstances  we  are  unable  to  discover  any  prin- 
ciple upon  which  it  can  be  properly  held  that  this  contract  was 
not  binding  in  equity,  or  was  not  enforceable  against  her  estate. 

It  has  been  suggested  that  such  a  contract  might  be  in  con- 
flict with  the  statute  relating  to  wills  and  to  their  manner  of 
execution.  This  was  not  a  contract  in  the  nature  of  a  testa- 
mentary disposition  of  the  decedent's  property.  On  the  con- 
trary, it  was  a  contract  to  be  chiefly  executed  during  the  life  of 
the  decedent,  with  compensation  to  be  made  at  her  death.  It 
was  a  method  adopted  to  provide  for  the  payment  by  her  for 
the  custody,  control,  and  services  of  the  plaintiff  during  his 
minority.  It  may  be  observed,  in  passing,  that  the  decedent,  be- 
fore her  death,  received  the  full  consideration  provided  for  by 
the  agreement.  The  plaintiff  was  a  considerate  boy,  discharging 
all  the  duties  that  a  faithful  son  owes  his  parents.  Not  only 
during  the  years  of  his  minority,  but  even  after  his  marriage,  he 
continued  to  provide  for  and  exercise  that  care  over  her  which 
a  dutiful  child  should.  The  plaintiff's  mother  also  surrendered 
up  to  the  decedent  the  entire  custody  and  management  of  her 
child,  and  "  had  nothing  more  to  do  with  him."  Thus  both  the 
plaintiff  and  his  mother  have  fully  performed  the  contract  upon 
their  part,  so  that,  as  to  them,  it  is  not  executory,  but  has  been 
fully  executed.  That  there  was  a  sufficient  consideration  for  the 
agreement,  we  have  no  doubt. 

In  Parsell  v.  Stryker  (41  N.  Y.  480),  A.  let  a  farm  to  his 
grandson,  the  plaintiff,  during  the  life  of  the  lessor,  on  the  con- 
dition that  the  plaintiff  should  occupy  the  place,  the  lessor  to 
have  possession  of  a  portion  of  the  premises ;  the  lessee  to  do  the 
work,  and  have  two-thirds  of  the  produce,  and  the  lessor  one- 
third  ;  the  farm  to  belong  to  the  lessee  on  the  death  of  the  lessor. 
It  was  also  agreed  that  this  contract  should  be  carried  into  effect 
by  the  lessor's  making  a  will  devising  the  farm  to  the  lessee. 
Upon  those  facts  this  court  held  that  the  agreement  was  based 
upon  a  good  consideration ;  that,  as  there  was  no  fraud  or  undue 
influence,  it  was  valid,  and  should  be  enforced  by  compelling  a 
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conveyance  from  the  heirs  of  the  promisor,  or  purchasers  with 
notice ;  and  that  an  action  for  specific  performance  by  them  could 
be  maintained.  The  validity  of  such  a  contract,  if  sufficiently 
certain,  was  clearly  recognized  in  Stanton  v.  Miller  (58  N.  Y. 
192),  and  again  in  Shakespeare  v.  Mark  ham  (72  id.  400). 
In  Gall  V.  Gall  (64  Hun,  600,  19  N.  Y.  Supp.  332),  which  was  an 
action  for  specific  performance,  the  principle  of  these  cases  was 
again  asserted,  but  as,  after  the  agreement  in  that  case  was  made, 
the  promisor  had  married  again,  and  had  issue,  it  was  held  the 
action  could  not  be  maintained,  because  of  the  second  marriage, 
which  was  fatal  to  its  enforcement,  since  it  resulted  in  taking 
from  a  father  his  entire  estate  to  the  exclusion  of  his  future  wife 
and  children,  and  therefore  was  inequitable,  and  isigainst  public 
policy.  In  that  case  it  was  however  said :  "  It  is  undoubtedly 
the  settled  law  of  this  State  that,  where  a  certain  and  definite  con- 
tract is  clearly  established,  even  though  it  involves  an  agreement 
to  leave  property  by  will,  and  it  has  been  performed  on  the  part 
of  the  promisee,  equity,  in  a  case  free  from  all  objections  on  ac- 
count of  the  adequacy  of  the  consideration  or  other  circumstances 
rendering  the  claim  inequitable,  will  compel  a  specific  perform- 
ance." In  Gates  v.  Gates  (34  App.  Div.  608,  54  N.  Y.  Supp. 
454),  where  a  party,  who  had  since  died  intestate,  with  the  con- 
sent of  his  wife  entered  into  an  agreement  with  the  mother  of  an 
infant,  whose  father  was  dead,  to  make  the  child  an  heir,  and  to 
give  him  the  same  interest  which  a  son  would  have  in  whatever 
property  he  owned  or  might  have  at  the  time  of  his  decease,  it 
was  held  that  the  child  was  entitled  to  such  a  share  in  his  estate 
as  a  son  would  be  entitled  to  as  an  heir ;  and  where  the  intestate 
died  without  issue  or  descendants  the  child  was  entitled  to  the 
whole  estate,  subject  to  the  dower  interest  of  the  widow.  Again, 
in  Brantingham  v.  Huif  (43  App.  Div.  414,  60  N.  Y.  Supp.  157), 
where  there  was  a  similar  contract,  it  was  held  that  the  child 
could  maintain  an  action  in  equity  against  the  devisees  and 
grantees  of  the  promisor  to  compel  the  specific  performance  of 
the  contract.  The  same  doctrine  was  held  in  Godine  v.  Kidd  (64 
Hun,  585,  19  N.  Y.  Supp.  335)  ;  Schutt  v.  Society  (41  N.  J.  Eq. 
T15,  3  Atl.  398),  and  Sharkey  v.  McDermott  (91  Mo.  647,  4 
S.  W.  107).  But  it  is  said  that  the  case  of  Hayden  v.  Hayden  (8 
App.  Div.  547,  40  N.  Y.  Supp.  865)    holds  a  contrary  doctrine; 
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yet,  when  that  case  is  examined,  it  will  be  found  that  the  only 
question  which  was  actually  decided  was  whether,  under  an 
agreement  to  support  an  infant  as  a  son,  the  latter  could,  after 
reaching  the  age  of  nineteen  years,  sustain  an  action  to  compel 
the  promisor  to  pay  for  his  further  support.  The  court  held  that 
it  did  not  appear  but  that  the  defendant,  under  the  same  circum- 
stances, would  have  compelled  his  own  son  to  support  himself, 
and,  as  the  plaintiff  could  not  claim  any  other  or  greater  privilege 
or  advantage  than  the  defendant's  child  might  lawfully  or  right- 
fully have  claimed,  the  action  could  not  be  maintained.  Thus  it  is 
apparent  that  the  principle  of  that  decision  has  no  application 
here.  The  intestate  had  no  children,  and  hence  this  agreement 
cannot  be  regarded  as  invalid  upon  any  principle  of  public  policy 
which  might  prevent  the  enforcement  of  an  agreement  which 
should  result  in  the  exclusion  of  children  from  the  estate  of  their 
parents.  The  authorities  to  which  we  have  referred  amply  sus- 
tain the  doctrine  that  the  specific  performance  of  such  a  contract 
may  be  enforced  if  the  transaction  is  free  from  fraud,  overreach- 
ing, or  other  objections  which  generally  prevent  the  granting  of 
equitable  relief,  and  fully  justify  the  decision  of  the  courts  below. 
Nor  is  it  a  bar  to  the  granting  of  such  relief  that  an  action  at 
common  law  could  not  be  maintained  upon  the  agreement.  There 
are  many  contracts  upon  which  an  action  at  law  cannot  be  main- 
tained, which  are  enforced  in  equity  by  a  decree  for  specific  per- 
formance. Indeed,  the  inadequacy  of  a  legal  remedy  is  one  of 
the  considerations  upon  which  this  branch  of  equity  jurisprudence 
is  founded,  and  the  equitable  remedy  frequently  enforced.  "  The 
inadequacy  of  the  legal  remedy  may  consist  in  the  fact  either  that 
no  action  will  lie  at  law,  or  that  damages  would  not  afford  an 
adequate  compensation."  (2  Beach  Mod.  Eq.  Jur.,  §  636.) 
"  There  are  agreements  which  the  common  law,  by  virtue  of  its 
own  doctrines,  irrespective  of  statutory  regulation,  treats  as  in- 
valid, as  not  contracts,  and  for  which  it  furnishes  no  remedy; 
but  which  equity,  in  the  application  of  its  conscientious  principles, 
considers  as  binding,  and  enforces  by  awarding  its  relief  of  a 
specific  performance."     (Pom.  Spec.  Perf.,  §  31.) 

The  principle  that  a  suit  in  equity  may  be  maintained  for  the 
specific  performance  of  an  agreement,  although  an  action  at  law 
could  not  be  based  upon  it,  is  illustrated  by  cases  of  the  transfer 
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of  possibility  or  expectancy  of  estates,  assignments  of  things  in 
action,  contracts  of  married  women,  agreements  invalid  under 
the  statute  of  frauds,  agreements  for  the  sale  of  land  where  the 
death  of  the  vendor  ensues  before  CQmpletion,  agreements  between 
a  man  and  woman  who  afterward  marry,  and  verbal  contracts 
which  have  been  partially  performed.  In  these  and  in  many  other 
cases,  although  an  action  at  law  could  not  be  maintained,  courts 
of  equity  hold  such  contracts  as  binding,  and  decree  their  specific 
performance,  if  free  from  objections  which  would  generally  pre- 
vent equitable  relief.  (Chase  v.  Peck,  2i  N.  Y.  581 ;  Husted  v. 
Jngraham,  75  id.  251;  Hale  v.  Bank,  49  id.  626;  Freeman  v. 
Freeman,  43  id.  34 ;  Perry  v.  Board,  102  id.  99, 6  N.  E.  n6 ;  Smith 
V.  Smith,  125  N.  Y.  224,  26  N.  E.  259;  Sprague  v.  Cochran,  144 
N.  Y.  104,  38  N.  E.  1000 ;  Roberge  v.  Winne,  144  N.  Y.  709,  39 
N.  E.  631.)  Hence  the  fact  that  an  action  at  law  cannot  be  main- 
tained upon  an  agreement  does  not  prevent  a  court  of  equity  from 
enforcing  it  by  specific  performance.  In  this  case  a  suit  in  equity 
was  doubtless  the  only  remedy  the  plaintiff  had,  and,  unless  this 
action  can  be  maintained,  and  the  judgment  upheld,  he  is  remedi- 
less, although  the  agreement  has  been  fully  and  faithfully  per- 
formed by  him  and  his  mother,  and  every  principle  of  good  con- 
science and  natural  justice  requires  its  performance  by  the  heirs- 
at-law  and  next  of  }cin  of  the  decedent.  The  right  to  the  specific 
performance  of  a  contract  rests  in  judicial  discretion,  and  may 
be  granted  or  withheld  upon  a  consideration  of  all  the  circum- 
stances and  in  the  exercise  of  a  sound  discretion.  {Seymour  v. 
Delancey,  6  Johns.  Ch.  222;  Margraf  v.  Muir,  57  N.  Y.  155; 
Conger  v.  Railroad  Co,,  120  id.  29,  23  N.  E.  983;  Stokes  v. 
Stokes,  155  N.  Y.  590,  50  N.  E.  342.)  Therefore  in  cases  of  this 
character,  where  it  appears  for  any  reason  that  the  enforcement 
of  an  agreement  would  be  unfair,  inequitable,  or  unjust,  the 
remedy  should  be  denied.  Each  case  must  be  governed  by  its  own 
facts  and  circumstances,  and,  unless  the  proof  discloses  a  situation 
where  good  conscience  and  natural  justice  require  the  enforce- 
ment of  the  agreement,  this  relief  should  not  be  awarded.  The 
obvious  purpose  of  Mrs.  Winne  in  entering  into  this  contract 
was  to  secure  to  herself  not  only  the  prospective  services,  but 
also  the  enjoyment  of  the  society  of  the  plaintiff  as  her  own 
child,  with  the  hope  that  she  might  thus  gratify  her  motherly 
love,  and  rear  to  manhood  one  who  would  prove  worthy  of  her 
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bountiful  care.  In  this  she  was  not  disappointed.  If  however  the 
plaintiff,  instead  of  following  her  admonitions,  and  thus  becoming 
an  upright  and  respected  man,  had  become  dissolute,  or  otherwise 
led  an  unworthy  life,  and  thus  entailed  upon  her  sorrow  and  dis- 
grace, the  court  might  well  have  refused  this  relief. 

It  is  true  that,  to  authorize  a  court  of  equity  to  exercise  its 
jurisdiction  compelling  the  specific  performance  of  a  contract, 
**  it  must  be  reasonably  certain  as  to  its  subject-matter,  its  stipula- 
tions, its  purposes,  its  parties,  and  the  circumstances  under  which 
it  was  made."  (3  Pom.  Eq.  Jur.,  §  1405 ;  Stokes  v.  Stokes,  148 
N.  Y.  716,  43  N.  E.  211.)  But  it  is  to  be  remembered  that  the 
rule  as  to  clearness  of  proof  and  certainty  of  terms  is  one  to  be 
observed  and  enforced  by  the  courts  below,  which  deal  with  the 
facts;  and  when  such  an  agreement  has  been  found,  and  there 
is  any  evidence  to  support  the  findings,  and  as  found  it  is  certain 
in  its  terms,  it  must  be  taken  as  clearly  established,  and  the  find- 
ings are  conclusive  upon  this  court.  (Dunckel  y.  Dunckel,  141 
N.  Y.  427,  36  N.  E.  405.)  When  the  agreement,  as  found  in  this 
case,  is  tested  by  that  rule,  it  answers  all  its  requirements,  and 
justifies  the  conclusion  that  specific  performance  should  be  de- 
creed. The  agreement  as  found  was  based  upon  a  valuable  con- 
sideration, was  reasonably  certain  as  to  its  subject-matter,  as  to 
its  stipulations,  its  purposes,  its  parties,  and  the  circumstances 
under  which  it  was  made.  While  we  are  of  the  opinion  that 
specific  performance  of  this  contract  was  properly  awarded,  this 
decision  is  based  solely  upon  the  findings  of  the  trial  court  and  the 
particular  facts  and  circumstances  of  this  case.  Yet  it  must  not 
be  regarded  as  an  authority  for  maintaining  such  an  action  under 
different  circumstances  or  upon  other  proof,  as  the  granting  or 
denial  of  such  relief  always  rests  in  the  sound  discretion  of  the 
court,  and  should  be  denied  unless  the  agreement  is  fair  and  just 
and  its  enforcement  equitable.  We  have  carefully  examined  all 
the  exceptions  to  the  rejection  and  admission  of  evidence  to 
which  our  attention  has  been  called,  but  have  found  none  which 
would  justify  a  disturbance  of  the  judgment  appealed  from.  The 
judgment  should  be  affirmed,  with  costs. 

Parker,  C.  J.,  and  Bartlett,  Cullen,  and  Werner,  JJ.,  con- 
cur; Gray  and  Vann,  JJ.,  dissent. 
Judgment  affirmed. 
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Kalish  vs,  Kalish  et  al, 

[Court  of  Appeals  of  New  York,  March  26,  1901;  166  N.  Y.  368,  59 

N.  E.  917] 

Wills  —  Construction  —  Action  in  Equity  —  Validity  of 
Devise  —  Perpetuity  —  Validity  —  Void  Intermediate 
Trust  —  Effect  on  Ultimate  Trust. 

1.  Where  a  will  created  an  intervening  life  estate,  under  which  the  life 

tenant  was  in  possession,  and  a  trust  which  was  to  continue  for  five 
years,  or  for  such  time  as,  in  the  discretion  of  the  executors,  would 
be  deemed  beneficial  for  the  estate,  and  an  ultimate  trust  and  re- 
mainders, an  heir-at-law  can  maintain  an  action  in  equity  for  a  con- 
struction of  the  will. 

2.  Real   Property   Law,    §    2,   provides   that   every   future   estate   shall 

be  void  which  shall  suspend  the  absolute  power  of  alienation  for  a 
longer  period  than  two  lives  in  being  at  the  creation  of  the  estate; 
and  Personal  Property  Law,  §  32,  declares  that  limitations  of 
future  or  contingent  interests  in  personal  property  shall  be  subject 
to  the  rules  prescribed  in  relation  to  future  estates  in  land.  Held, 
that  a  devise  of  property  to  continue  for  five  years  after  the  decease 
of  testator's  widow,  and  for  such  further  time  as  in  the  opinion  of 
the  executors  would  be  for  the  best  interest  of  the  estate,  was  void, 
as  creating  a  perpetuity  in  violation  of  the  statute. 

3.  A  will  creating  a  valid  life  estate,  followed  by  an  intermediate  trust 

which  was  void  as  in  contraventibn  of  the  statute  prohibiting  per- 
petuities, and  also  created  an  ultimate  valid  trust  and  good  re- 
mainders in  favor  of  the  same  legatees,  as  in  the  void  trust,  and  in 
the  same  proportion.  Heldf  that  declaring  the  intermediate  trust 
void,  and  expunging  it  from  the  will  did  not  invalidate  the  ultimate 
trust  and  remainders,  but  they  take  effect  immediately  on  the  ter- 
mination of  the  life  estate. 

4.  Real  Property  Law,  §  48,  providing  that  a  remainder  valid  in 
•  its  creation  shall  not  be  defeated  by  the  determination  of  the  pre- 
cedent estate  before  the  happening  of  the  contingency  on  which 
the  remainder  was  limited  to  take  effect,  does  not  prohibit  the  con- 
struction that  an  ultimate  trust  and  remainders  created  in  a  will 
were  not  invalid  because  an  intermediate  trust  was  expunged  from 
the  will  as  in  contravention  of  the  statute  prohibiting  perpetuities. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 

Vol.  VI  —  32 
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Action  by  Max  Kalish  against  Julius  Kalish  and  others  for 
a  construction  of  the  will  of  Joseph  Kalish,  deceased.  From  a 
judgment  of  the  Appellate  Division  (6i  N.  Y.  Supp.  448)  af- 
firming a  judgment  dismissing  the  complaint,  plaintiff  appeals. 

Affirmed. 

George  H,  Starr,  for  appellant. 

Edward  W,  S,  Johnston,  for  respondents. 

Werner,  J. —  The  plaintiff  asserts  the  invialidity  of  all  the  pro- 
visions of  the  will  herein,  except  those  which  relate  to  the 
widow's  life  estate  and  to  the  process  of  administration.  The 
defendants  primarily  defend  the  will  as  a  whole,  and  secondarily 
upon  the  theory  that  if  any  of  its  provisions  are  void  these  can 
be  eliminated  without  destroying  the  testamentary  scheme  or 
creating  partial  intestacy.  The  complaint  was  dismissed  at 
Special  Term,  and  this  ruling  was  affirmed  by  the  Appellate 
Division  upon  the  ground  that  plaintiff's  claim  presents  a  purely 
legal  question,  which  has  no  place  in  a  court  of  equity.  While 
concurring  in  the  result  reached  by  the  learned  Appellate  Divi- 
sion, we  do  so  upon  other  grounds  than  those  stated  in  its  opin- 
ion. We  think  that  under  the  cases  of  Brady  v.  McCosker  (i 
N.  Y.  214),  referred  to  with  approval  in  Anderson  v.  Anderson 
(112  id.  108,  19  N.  E.  427),  and  Read  v.  Williams  (125  N.  Y. 
560,  26  N.  E.  730),  the  complaint  herein  states  facts  which  jus- 
tify equitable  interference.  The  existence  of  an  intervening  Kfe 
estate,  under  which  the  life  tenant  is  in  possession,  and  of  a 
trust  which  requires  construction,  present  such  an  impediment 
to  the  maintenance  of  an  action  at  law  as  to  give  jurisdiction  to 
a  court  of  equity.  Although  we  are  constrained  to  differ  from 
the  Appellate  Division  upon  the  question  which  was  made  the 
basis  of  its  decision,  we  think  there  are  other  obstacles  to  the 
plaintiff's  recovery  which  cannot  be  removed,  and  which  would 
render  fruitless  another  trial  and  appeal.  We  therefore  deem 
It  our  duty  to  end  this  litigation  by  deciding  the  controlling 
and  unchangeable  questions  involved. 

The  testator,  Joseph  Kalish,  died  in  October,  1897,  leaving  a 
will  which  was  dated  March  2,  1895,  and  admitted  to  probate 
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January  ii,  1898.  His  widow  and  nine  children,  of  whom  the 
plaintiff  is  one,  survive  him.  •  Under  this  will  the  widow  receives 
all  the  testator's  property,  both  real  and  personal,  during  her 
life.  After  her  death,  and  until  the  final  distribution  of  the  es- 
tate, the  daughters  Annie  and  Bertha  were  each  to  receive  an 
annuity  of  $700,  and  the  daughter  Fannie  an  annuity  of  $400. 
The  executors  are  given  a  power  of  sale  of  the  real  estate  dur- 
ing the  lifetime  of  the  widow,  with  the  widow's  consent,  as 
well  as  an  absolute  power  of  sale  during  the  period  between  her 
death  and  the  final  settlement  of  the  estate.  In  the  event  of 
a  sale  of  any  of  the  real  estate  the  executors  are  directed  to  re* 
invest  the  proceeds  in  other  real  estate.  Upon  the  widow's 
death  the  executors  arc  directed  to  hold  the  property  in  trust 
until  the  final  distribution  of  the  estate,  with  power  to  collect 
the  rents,  issues,  and  profits,  and  after  payment  of  the  annuities 
above  mentioned,  taxes,  and  charges,  to  invest  the  surplus  in 
real  estate.  The  eighth  clause  of  the  will  contains  a  direction 
that  the  estate  shall  not  be  distributed  or  settled  for  a  period 
of  five  years  after  the  widow's  death ;  such  final  settlement  and 
distribution  to  be  made  as  soon  after  that  event  as,  in  the  opin- 
ion of  the  executors,  will  be  for  the  best  interests  of  the  estate 
and  those  who  are  to  be  sharers  therein.  This  clause  also  con- 
tains a  general  power  of  sale  in  aid  of  such  final  settlement. 
Upon  the  final  distribution  of  the  estate  the  plaintiff  is  to  re- 
ceive $100  in  cash.  The  executors  are  to  take  $8,000  in  trust 
for  the  daughter  Fannie,  who  is  to  have  the  income  thereof 
during  her  life,  and  after  her  death  the  principal  of  this  fund 
is  to  go  td  her  surviving  child  or  children ;  and  in  case  of  her 
death,  leaving  no  surviving  child  or  children,  the  principal  of 
such  fund  is  to  be  divided  among  the  testator's  children  in  the 
proportion  of  four- thirteenths  to  each  of  his  daughters  Annie 
and  Bertha,  and  one-thirteenth  to  each  of  his  sons,  Julius,  Brorio, 
William,  Richard,  and  George,  to  be  paid  as  soon  as  convenient 
after  the  death  of  the  daughter  Fannie.  The  eleventh  clause 
directs  that  after  the  payment  of  said  legacy  to  the  plaintiff,  and 
after  deducting  such  trust  fund  for  the  daughter  Fannie,  the 
balance  of  the  estate  is  to  go  to  the  testator's  daughters  Annie 
and  Bertha,  and  his  sons  Julius,  Brono,  William,  Richard,  and 
George,  in  the  following  prpportions:     To  Annie  and  Bertha, 
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four-thirteenths  each;  to  Julius,  Brono,  William,  Richard,  and 
George,  one-thirteenth  each. 

It  is  conceded  by  all  concerned  that  the  will  gives  the  widow 
a  valid  life  estate.  It  cannot  be  doubted  that  the  intermediate 
trust  provided  for  in  the  seventh  and  eighth  clauses  is  invalid 
because  it  is  in  contravention  of  the  statutes  against  perpetuities 
and  unlawful  accumulations  of  rents  and  income.  (§§  32, 
50,  Real  Prop.  Law,  and  §§  2,  4,'  Personal  Prop.  Law.)  The 
trusts  as  to  both  realty  and  personalty  is  to  continue  for  a 
definite  period  of  five  years  after  the  widow's  death,  and  for 
such  indefinite  period  thereafter  as  the  trustees  may  deem  neces- 
sary. This  may  be  for  a  longer  period  than  two  lives  in  being, 
and  is  therefore  void.  The  direction  as  to  accumulation  of  rents 
and  income  is  not  limited  to  the  minority  of  any  beneficiary, 
and,  as  the  beneficiaries  are  all  of  full  age,  is  also  void. 

We  now  come  to  what  may  be  called  the  third  division  of  this 
will,  which  embraces  the  ultimate  trust  and  the  remainders. 
These  provisions,  standing  by  themselves,  are  clearly  valid.  At 
this  point  the  question  arises  whether  they  are  so  independent 
of  and  separable  from  the  void  intermediate  trust  that  the  latter 
may  be  eliminated  from  the  will,  and  the  two  valid  parts  joined 
together,  without  destroying  or  changing  in  its  essential 
features  the  general  testamentary  scheme  embodied  in  the  in- 
strument. What  were  the  prominent  features  of  this  scheme? 
First.  A  life  estate  in  the  widow,  with  power  of  sale  in  the  exec- 
utors with  the  widow's  consent.  Second.  A  trust  for  five  years, 
with  an  absolute  power  of  sale  in  the  executors,  during  which 
period  the  three  daughters  were  to  have  the  annuities  above 
mentioned,  and  two  of  them,  together  with  their  brother  Richard, 
were  to  have  the  use  of  certain  real  estate,  while  the  executors 
were  to  hold  and  manage  the  property  and  accumulate  and  re- 
invest the  surplus.  Third.  A  trust  for  the  daughter  Fannie  dur- 
ing her  life,  with  remainder  over  after  her  death;  a  specific 
legacy  to  the  plaintiff,  and  remainders  of  the  residue  of  the  tes- 
tator's estate  to  his  other  children.  Let  us  now  stop  to  inquire 
what  will  happen  if  the  void  trust  is  lifted  out  of  the  will,  and 
the  first  and  third  sections  of  the  will  are  held  valid.  The  only 
part  of  the  testamentary  scheme  that  will  fail  is  that  which  at- 
tempts to  defer  the  time  of  distribution  for  five  years,  during 
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which  Annie  and  Bertha  are  to  have  their  annuities  and  the  use 
of  the  homestead,  or  a  substitute  therefor,  and  during  which  the 
daughter  Fannie  is  to  have  her  annuity.  It  happens  that  the 
annuity  to  the  latter  is  the  exact  equivalent  of  interest  at  5  per 
cent,  upon  the  fund  provided  for  in  the  ultimate  trust  in  her  fa- 
vor, so  that  she  would  lose  nothing  by  the  change.  In  the  absence 
of  knowledge  as  to  the  extent  of  the  testator's  estate,  it  is  not  un- 
fair to  assume  that  the  annuities  to  the  other  daughters  fairly  rep- 
resent the  returns  which  they  may  expect  to  receive  from  their 
respective  shares  after  distribution.  In  that  event  they  would 
sustain  no  loss,  except  that  occasioned  by  being  deprived  of  the 
use  of  the  homestead,  or  some  other  place  instead  of  it.  In 
all  other  respects  the  will  stands  as  the  testator  made  it,  and  the 
main  features  of  his  testamentary  plan  will  be  carried  out.  What 
will  be  the  result  if  we  decide  that  the  ultimate  trust  and  the 
remainders  are  so  far  dependent  upon  the  void  intermediate 
trust  that  the  former  cannot  take  effect  until  the  expiration  of 
the  period  during  which  the  latter  was  to  run?  It  would  fol- 
low, as  a  logical  sequence,  that  the  testator  died  intestate  at 
least  as  to  the  five-year  period  fixed  for  the  continuance  of  the 
void  trust,  and  possibly  as  to  all  of  his  property,  except  the 
widow's  life  estate.  The  latter  contingency  would  entail  the 
utter  destruction  of  the  testator's  plan.  The  former  would 
create  a  condition  even  worse  than  that.  In  case  of  complete 
intestacy,  after  the  expiration  of  the  widow's  life  estate,  all 
the  heirs-at-law  of  the  testator  would  at  least  be  upon  an  equal 
footing,  and  would  know  just  what  to  expect.  But  with  a  valid 
life  estate,  followed  by  intestacy  for  a  term  of  five  years,  which 
in  turn  is  succeeded  by  an  unassailable  trust  and  valid  testamen- 
tary remainders,  who  could  foretell  the  end  as  between  the  dis- 
inherited and  hostile  plaintiff  and  the  heirs-at-law,  who,  as 
legatees,  are  to  take  the  substance  of  the  estate?  The  question 
carries  its  own  answer,  and  clearly  presents  a  situation  that  is 
possible  in  theory  but  utterly  impracticable  for  any  purpose 
except  to  waste  this  estate  in  litigation. 

Having  demonstrated,  as  we  think,  that  it  is  not  only  for 
the  interests  of  all  concerned  in  the  estate,  except  the  plaintiff, 
but  also  in  direct  furtherance  of  the  testator's  plan,  to  uphold  this 
will  by  simply  eliminating  the  void  intermediate  trust  and  its 
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necessary  incidents,  we  have  now  to  inquire  whether  there  is 
any  legal  obstacle  to  such  a  course.  It  is  axiomatic  that  courts 
cannot  make  new  wills  for  testators  who  have  failed  to 'make 
valid  wills  for  themselves.  While  recognizing  the  force  of  this 
truth,  courts  have  from  the  earliest  times  been  compelled  to 
choose  between  the  alternatives  of  setting  aside  certain  wills 
altogether,  or  of  cutting  out  simply  their  void  provisions.  This 
necessity  has  led  to  the  rule  which  is  now  firmly  established 
in  this  State  —  that  when  the  several  parts  of  a  will  are  so  inter- 
mingled or  interdependent  that  the  bad  cannot  be  separated  from 
the  good,  the  will  must  fail  altogether;  but  when  it  is  possible 
to  cut  out  the  invalid  provisions,  so  as  to  leave  intact  the  parts 
that  are  valid,  and  to  preserve  the  general  plan  of  the  testator, 
such  a  construction  will  be  adopted  as  will  prevent  intestacy, 
either  partial  or  total,  as  the  case  may  be.  This  case  seems 
to  present  a  fair  opportunity  for  the  application  of  the  latter  rule. 
Here  we  are  not  required  to  make  a  new  will  for  the  testator. 
We  have  a  valid  life  estate,  followed  by  a  void  intermediate  trust 
for  five  years,  succeeded  by  a  valid  ultimate  trust  and  good  re- 
mainders. The  void  intermediate  trust  is  for  the  benefit  of 
the  same  legatees  who  take  under  the  ultimate  trust  and  re- 
mainders respectively.  The  excision  of  the  void  trust  simply 
gives  immediate  effect  to  those  ulterior  devises,  which  under  it 
were  to  be  postponed  for  five  years.  The  same  persons  take  in 
the  same  proportions  as  before.  By  way  of  recapitulation,  we 
therefore  conclude  that  equity  and  the  decided  cases  concur  in 
requiring  us  to  hold  that  the  invalid  parts  of  this  will  can  be 
expunged  without  destroying  the  will  as  a  whole,  or  creating  even 
partial  intestacy.  The  life  estate  with  the  power  of  sale  during 
its  existence,  subject  to  the  widow's  consent,  can  stand.  The 
succeeding  trust  and  its  accompanying  power  of  sale,  with  its 
incidental  directions  regarding  the  occupation  of  the  homestead, 
or  its  substitute,  are  declared  void.  The  ultimate  trust  and  the 
remainders  are  held  valid  to  take  effect  at  the  conclusion  of  the 
life  estate. 

That  this  disposition  of  the  case  is  within  the  rule  long  fol- 
lowed by  this  court  is  attested  by  the  following  decisions:  In 
Haxtun  v.  Corse  (2  Barb.  Ch.  507),  it  was  held  that  where  a 
power  in  trust,  to  executors,  to  lease  the  real  estate  of  the  tes- 
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tator  until  it  could  be  sold,  would  have  the  eifect  to  suspend  the 
absolute  power  of  alienation  in  such  real  estate,  and  was  therefore 
void,  the  power  in  trust  to  sell,  created  by  the  same  will,  was 
nevertheless  valid.  So,  in  Van  Vechten  v.  Van  Veghten  (8  Paige, 
105),  the  chancellor,  in  discussing  the  provisions  of  a  complicated 
will,  said:  "Where  personal  estate  is  vested  in » trustees  upon 
various  trusts,  some  of  which  are  valid,  and  others  vcrid,  the  courts 
must  sustain  those  which  are  legal  and  valid,  if  they  can  be  sepa- 
rated from  those  which  are  illegal  and  void."  In  Harrison  v. 
Harrison  (36  N.  Y.  543),  the  court,  in  taking  out  of  the  will  cer- 
tain ulterior  limitations  which  were  declared  to  be  void,  held  that 
no  difficulty  was  presented  by  the  fact  that  all  the  limitations  — 
the  good  as  well  as  the  bad  —  were  embraced  in  a  single  trust. 
In  passing  upon  that  question  the  court  said :  "  The  principle  is 
now  well  established  that  the  courts  lean  in  favor  of  the  preserva- 
tion of  all  such  valid  parts  of  a  will  as  can  be  separated  from 
those  that  are  invalid  without  defeating  the  general  intent  of  the 
testator."  Referring  to  the  particular  trust  there  under  con- 
sideration, the  court  continued :  "  It  is  no  objection  to  the  ap- 
plication of  this  rule  to  the  case  at  bar  that  the  limitations  —  as 
well  those  which  are  good  as  the  one  alleged  to  be  bad  —  are 
embraced  in  a  single  trust.  A  single  trust  created  for  two  pur- 
poses, one  lawful  and  the  other  unlawful,  is  good  for  the  lawful 
one,  although  void  for  the  unlawful  one."  In  Tiers  v.  Tiers  (98 
N.  Y.  568),  it  was  held  that  a  void  ulterior  contingent  limitation 
did  not  disturb  a  primary  disposition  in  trust,  nor  affect  other 
separate  parts  of  the  will.  In  Henderson  v.  Henderson  (113 
N.  Y.  I,  20  N.  E.  874),  the  will  contained  a  direction  to  the 
executor  to  make  partition  as  soon  after  the  testator's  death  as 
practicably,  but  reserving  to  the  executor  discretion  to  delay  such 
partition  for  a  period  of  five  years  after  such  death.  It  was  there 
held  that  a  provision  restricting  the  limitation  over  to  such  of 
the  issue  of  a  deceased  child  "  as  shall  be  living  at  the  time  of  such 
partition  "  was  void,  but  as  it  was  inconsistent  with  the  earlier 
provisions  of  the  same  clause,  and  unnecessary  so  far  as  the  per- 
fecting of  a  testamentary  scheme  for  disposing  of  the  residuary 
estate  was  concerned,  it  should  not  be  allowed  to  prevail  over 
the  preceding  direction.  The  court  there  said :  "  Courts  should 
endeavor,  by  every  reasonable  intendment,  and  by  a  liberal  con- 
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struction,  to  sustain  a  testamentary  disposition  of  property,  when 
in  so  doing  they  can  give  actual  and  just  effect  to  the  testator's 
intent,  and  validate  at  least  the  main,  if  not  the  true,  part  of  a 
testamentary  scheme  which  contemplates  distinct  and  severable 
acts." 

Analogous  to  the  foregoing  cases  are  Robison  v.  Robison  (5 
Lans.  168),  where  it  was  held  that  "  wills  may  be  void  in  part  for 
some  illegality  or  violation  of  law,  and  valid  as  to  the  residue," 
and  Hotaling  v.  Ter penning  (25  Hun,  485),  where  a  legacy  of 
$400,  given  after  one  year  and  one  day  from  the  decease  of  the 
testator  to  his  daughter,  was  to  be  paid  to  her  when  she  became 
of  age,  or  at  her  marriage  if  she  married  sooner,  and  meantime 
it  was  to  accumulate.  The  court  there  said :  "  There  was  no 
trust,  because  she  was  married  before  the  probate  of  the  will, 
probably  before  the  testator's  death,  and  certainly  before  the  one 
year  and  one  day  after  his  decease  provided  for  in  the  will,  and 
therefore  she  was  entitled  to  receive  the  legacy  at  once,  without 
any  waiting  for  accumulations."  So,  in  Kennedy  v.  Hoy  (105 
N.  Y.  135,  II  N.  E.  390),  where  a  question  arose  as  to  the  validity 
of  certain  trusts,  this  court  said :  "  Where  several  trusts  are 
created  by  a  will  which  are  independent  of  each  other,  and  each 
complete  in  itself,  some  of  which  are  legal  and  others  illegal,  and 
the  legal  can  be  separated  from  the  illegal  and  upheld  without 
doing  injustice,  or  defeating  what  the  testator  might  in  the 
emergency  be  presumed  to  wish,  the  illegal  trusts  may  be  cut  off, 
and  the  legal  permitted  to  stand."  In  Weeks  v.  Cornwell  (104 
N.  Y.  336,  10  N.  E.  431),  a  litigation  arose  over  the  provisions  of 
a  long  will,  in  which  the  testator's  intention  was  obscured  by 
much  inappropriate  and  useless  verbiage.  There  was  a  devise  for 
life  to  the  testator's  widow,  an  invalid  trust  to  mortgage  the  same 
lands,  and  a  remainder  over  on  the  termination  of  the  trust.  It 
was  hefd  that  the  devise  took  effect  at  testator's  death,  as  a  vested 
remainder,  subject  to  the  life  estate  in  the  widow.  While  the 
facts  in  the  case  last  cited  differentiate  it  from  the  one  at  bar,  it 
furnishes  an  interesting  illustration  of  the  extent  to  which  courts 
have  gone  to  prevent  intestacy  where  a  will  has  been  made.  In 
emphasizing  this  rule  the  learned  writer  of  the  opinion  in  that 
case  quotes  from  i  Jarm.  Wills,  643,  as  follows :  "  In  the  con- 
struction of  wills  the  most  unbounded  indulgence  has  been  shown 
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to  the  ignorance,  unskillfulness,  and  negligence  of  testators.  No 
degree  of  technical  informality  or  grammatical  or  orthographical 
error,  nor  the  most  perplexing  confusion  in  the  collection  of 
words,  will  deter  the  judicial  expositor  from  diligently  entering 
upon  the  task  of  eliciting  from  the  contents  of  the  instrument  the 
intention  of  its  author,  the  faintest  traces  of  which  will  be  sought 
out  from  every  part  of  the  will,  and  the  whole  carefully  weighed 
together." 

In  other  jurisdictions  the  same  principle  has  been  followed. 
In  Macknet's  Exrs,  v.  Macknet  (24  N.  J.  Eq.  2^7),  the  testator 
gave  to  his  wife,  as  part  of  the  provision  made  for  her  in  lieu  of 
dower,  the  use  of  a  house  and  lot,  or  the  rents  thereof,  and  also 
the  income  of  certain  stocks  and  bonds  during  her  life  or  until 
marriage,  and  after  her  death  or  marriage  to  an  in  font  daughter. 
Held,  "  that,  no  disposition  whatever  of  such  interest  of  the  widow 
in  his  estate  having  been  made  by  the  testator,  in  the  event  of  her 
refusal  to  accept  the  provision  in  lieu  of  dower  the  devise  and 
bequest  vested  in  the  daughter  in  possession  immediately  upon  the 
testator's  death."  In  Adams  v.  Gillespie  (55  N.  C.  244),  the 
testator  gave  to  his  wife  certain  personal  property  for  life,  then 
to  his  daughter  for  life,  and  then  to  the  daughter's  surviving 
children.  It  was  there  held  that  the  wife's  dissent  from  the  will 
removed  the  interposed  life  estate,  and  that  the  daughter  took  the 
property  immediately.  In  Yeaton  v.  Roberts  (28  N.  H.  459),  it 
was  held  "  that,  if  the  person  to  whom  the  property  is  given  for 
life  decline  to  accept  it,  it  vests  in  possession  in  those  to  whom  it 
was  limited  in  remainder,  and  the  heirs  of  the  testator  have  no 
right  to  the  possession  during  the  life  of  the  first  devisee." 

There  are  many  English  cases  in  which  the  subject  of  "  accel- 
erated remainders  "  is  discussed.  But  we  cannot  review  them 
all  within  the  space  which  can  properly  be  given  to  this  opinion. 
Jarman,  in  his  work  on  Wills  (vol.  i,  p.  568),  says  that  the  earlier 
cases  are  clearly  in  favor  of  the  acceleration  of  remainders  where 
an  intermediate  estate  or  trust  fails.  Jull  v.  Jacobs  (3  Ch.  Div. 
703)  decides  that  a  remainder  limited  upon  a  void  life  estate 
takes  effect  immediately.  To  the  same  effect  is  Clark  v.  Randall 
(31  Qi.  Div.  72).  An  interesting  discussion  upon  this  subject 
is  found  in  the  leading  case  of  Tregonwell  v.  Sydenham  (3  Dow's 
Cas.  194),  decided  in  the  House  of  Lords  in  181 5.     The  Court  of 
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Exchequer  had  previously  decided  that  certain  term  trusts  were 
void,  and  that  the  term  attended  the  inheritance  fixed  by  the  will. 
The  House  of  Lords  reversed  this  decision  upon  the  ground  that 
if  said  trusts  were,  or  for  any  reason  became,  invalid,  they  resulted 
for  the  benefit  of  the  heir-at-law.  But  the  decision  was  based 
upon  technical  reasoning  which  has  no  application  to  the  facts 
of  this  case  or  to  these  times.  In  Sidney  v.  Shelly  (19  Ves.  352) 
the  Court  of  Chancery  held  that  a  devise  to  trustees  upon  certain 
trusts  stated  to  be  "  hereinafter  expressed,"  but  in  fact  not  de- 
clared, left  the  term  to  attend  the  inheritance  according  to  the 
limitations  of  the  will,  and  no  resulting  trust  for  the  heir.  (See 
also  Davidson  v.  Foley,  2  Brown  Ch.  212.)  It  must  be  admitted 
that  there  is  much  confusion  and  apparent  diversity  of  opinion 
in  the  English  decisions  upon  this  subject,  arising  in  large  part 
no  doubt  from  the  technical  refinements  which  have  no  place  on 
our  own  modem  real  property  laws.  It  has  been  suggested  that 
the  reason  for  the  English  rule  favoring  the  acceleration  of  re- 
mainders is  that  in  England  the  failure  of  the  prior  estate  almost 
invariably  destroys  the  remainders  limited  upon  it.  It  is  true 
that  in  this  State  the  statute  (§  48,  Real  Property  Law)  expressly 
provides  that  no  remainder  valid  in  its  creation  shall  be  defeated 
by  the  determination  of  the  precedent  estate  before  the  happen- 
ing of  the  contingency  on  which  the  remainder  was  limited  to 
take  effect.  Notwithstanding  this  statute,  cases  may  arise  in 
which,  as  in  the  case  at  bar,  its  provisions  are  rendered  partly  or 
entirely  nugatory  by  conditions  which  demand  some  practical 
means  to  a  just  and  equitable  end.  There  is  nothing  in  this 
statute  which  prohibits,  even  by  implication,  the  rule  which  we 
favor  herein.  On  the  contrary,  it  seems  to  be  designed  to  meet 
some  of  the  hardships  of  the  old  common-law  rule,  which  so 
often  conflicted  with  the  contrary  testamentary  intent.  The 
judgment  herein  should  therefore  be  affirmed,  with  costs,  in  ac- 
cordance with  the  foregoing  suggestions  respecting  the  parts  of 
the  will  which  are  held  to  be  valid  and  those  which  are  declared  to 
be  void. 

Parker,  C.  J.,  and  Gray,  O'Rwen,  Haight,  Landon,  and 
CuLLEN,  JJ.,  concur. 
Judgment  affirmed. 
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GoFF  et  al,  vs.  Pensenhafer  et  al. 

[Supreme  Court  of  Illinois,  April  i8,  1901;  190  111.  200,  60  N.  E.  no.] 

Wills  —  Conditions  Precedent  —  EIxecution  of  Power. 

1.  A  testator  devised  to  his  three  children  "  eighty  acres  of  land  each, 

which  I  may  hereafter  select  for  each  to  have  out  of  my  land.  After 
the  above  legacies  are  selected  to  each  of  my  said  heirs,  then  the 
remainder,"  etc.  Held,  that  the  selection  of  the  particular  eighty 
acres  which  each  child  was  to  take  was  a  condition  precedent,  on 
which  the  remainder  was  to  vest,  which  condition  not  being  per- 
formed, the  devise  of  the  remainder  was  inoperative. 

2.  A  devisee  of  a  life  estate  coupled  with  a  power  to  sell  conveyed  all 

her  right,  title,  and  interest  in  the  land  "  which  have  or  shall  here- 
after accrue  to  her  by  virtue  of  the  last  will  and  testament  of  her 
deceased  husband."  In  another  clause  of  the  deed  she  conveyed  the 
personalty  left  by  her  husband  in  substantially  the  same  language, 
but  she  had  no  authority  to  transfer  it  except  by  the  power.  Held 
to  show  an  intention  to  execute  the  power,  and  not  merely  to  convey 
her  life  estate. 

Error  to  Circuit  Court,  Sangamon  county;  Robert  B. 
Shirley,  Judge. 

Suit  by  Mary  Goff  and  another  against  George  Pensenhafer 
and  others.  From  a  decree  for  defendants,  complainants  bring 
error. 

Affirmed. 

The  original  bill  in  this  case  was  filed  on  December  5,  1898, 
and  the  amended  bill  on  May  10,  1899,  by  Mary  GoflF  and  David 
GofF,  her  husband.  The  amended  bill  alleges :  That  one  John 
G.  Pensenhafer,  late  of  Sangamon  county,  now  deceased,  was  in 
his  lifetime  and  when  he  died  seized  of  certain  lands  in  Sanga- 
mon county  amounting  to  about  480  acres,  there  being  embraced 
therein  four  tracts  of  eighty  acres  each,  one  tract  of  160  acres 
and  one  tract  of  ten  acres.  That  he  died  testate  on  March  i, 
1886,  leaving,  him  surviving,  his  widow  Mary  Pensenhafer  and 
three  children,  to  wit,  Fredreka  Pensenhafer,  George  Pensen- 
hafer, and  Rebecca  Pensenhafer,  the  said  Fredreka  having  inter- 
married with  one  Minder,  and  said  Rebecca  with  one  Berkett. 
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That  the  will  of  said  testator,  which  bears  date  June  i,  1874,  is 
as  follows :  **  First.  It  is  my  will  that  all  my  just  debts  and 
funeral  expenses  be  first  paid.  Second.  I  hereby  will  and  be- 
queath to  my  three  children,  Fredreka  Pensenhafer,  George  Pen« 
senhafer,  and  Rebecca  Pensenhafer,  eighty  acres  of  land  each, 
which  I  may  hereafter  select  or  elect  for  each  to  have  out  of 
my  land.  Third.  After  the  above  legacies  or  bequests  are  se- 
lected to  each  of  said  heirs,  then  the  remainder  of  my  real  estate 
I  hereby  bequeath  to  Fredreka  Pensenhafer,  George  Pensen- 
hafer, and  Rebecca  Pensenhafer,  and  my  wife,  Mary  Pensen- 
hafer, to  be  divided  equally  between  them,  my  wife  retaining 
the  houses  and  outhouses  thereon;  and  at  her  death  whatever 
remains  then  of  the  bequest  herein  to  her  I  will  and  bequeath 
to  her  daughter,  Mary  Huber.  Fourth.  At  my  death,  if  my 
wife,  Mary,  is  then  alive,  she  to  have  the  use  and  control  of  all 
personal  property  of  every  description  that  I  may  then  have, 
and  at  her  death,  if  any  remain  undisposed  of  by  her,  then  that 
part  to  be  divided  between  my  three  children,  Fredreka  Pensen- 
hafer, George  Pensenhafer,  and  Rebecca  Pensenhafer,  and  Mary 
Huber.  Fifth.  I  hereby  appoint  George  Pensenhafer  executor 
of  my  last  will  and  testament  to  carry  out  the  provisions  therein." 
That  George  Pensenhafer,  with  the  knowledge  of  said  Rebecca 
and  Fredreka,  on  March  23,  1886,  caused  the  said  will  to  be 
admitted  to  probate  in  the  County  Court  of  Sangamon  county, 
and  was  duly  qualified  as  executor  thereof,  and  settled  the  estate 
of  the  deceased  testator;  and  neither  of  said  children  made  any 
objection  to  the  will  when  it  was  admitted  to  probate,  and  neither 
has  since  that  time  questioned  its  validity  by  any  suit.  That 
Mary  Pensenhafer,  the  widow,  remained  in  possession  of  the 
houses  and  outhouses  on  said  lands  until  March  27,  1886,  at 
which  time  she  sold  to  said  George  Pensenhafer,  Fredreka 
Minder,  and  Rebecca  Berkett  all  right,  title,  and  interest  in  the 
said  real  estate,  and  executed  to  them  a  quitclaim  deed.  That 
by  the  terms  of  said  deed  the  grantor,  Mary  Pensenhafer,  widow 
as  aforesaid,  in  consideration  of  $1,500,  "  conveys  and  quitclaims 
to  Fredreka  Minder,  George  Pensenhafer,  and  Rebecca  Berkett 
*  *  *  all  her  right,  title,  and  interest  in  and  to  the  following 
described  real  estate  "  (describing  all  the  property  hereinbefore 
mentioned  as  being  owned  by  the  testator  at  the  time  of  his 
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death).  That  by  the  second  clause  of  the  said  deed  "  the  said 
grantor,  for  the  consideration  aforesaid,  hereby  grants,  bargains, 
sells,  releases,  and  quitclaims  unto  the  said  grantees  all  her  right 
of  dower  and  homestead  in  and  to  the  described  real  estate,  or 
in  and  to  any  other  land  situated  in  the  said  county  of  Sanga- 
mon, of  which  the  said  John  G.  Pensenhafer  died  seized  or 
possessed."  That  by  the  third  clause  of  said  deed,  "  for  the  con- 
sideration aforesaid,  the  said  grantor  hereby  grants,  bargains, 
sells,  and  releases  unto  the  said  grantees  all  her  right,  title,  and 
interest  in  and  to  the  above-described  land,  or  any  other  real 
estate  situated  in  the  said  county  of  Sangamon,  of  which  the 
said  John  G.  Pensenhafer  died  seized  or  possessed,  which  have 
or  shall  hereafter  accrue  to  her  by  virtue  of  the  last  will  and 
testament  of  her  deceased  husband,  the  said  John  G.  Pensen- 
hafer." That  by  the  fourth  clause  of  said  deed,  "  for  the  con- 
sideration aforesaid,  and  for  the  further  consideration  of  two 
horses,  one  spring  wagon,  one  cow,  two  hogs,  all  the  meat,  one- 
half  of  the  potatoes,  all  the  lard,  chickens,  ducks,  and  geese, 
and  flowers  in  the  large  residence  of  the  said  John  G.  Pensen- 
hafer, sold  and  delivered  to  the  said  grantor  by  the  grantees, 
the  said  grantor  does  hereby  grant,  bargain,  and  sell  and  trans- 
fer unto  the  said  grantees  her  right,  title,  and  interest  in  and  to 
the  money  and  personal  property  of  every  kind  and  description 
of  which  said  John  G.  Pensenhafer  died  possessed,  whether 
such  right,  title,  or  interest  accrued  to  her  as  the  widow  of  the 
said  John  G.  Pensenhafer  or  as  his  devisee  under  his  last  will 
and  testament."  That  by  the  fifth  clause  of  the  said  deed,  "for 
the  consideration  last  aforesaid,  the  grantor  hereby  releases  and 
transfers  to  the  said  grantees  all  her  right  and  interest  secured 
to  her  by  the  last  will  and  testament  of  her  deceased  husbaad, 
John  G.  Pensenhafer."  That  by  the  sixth  clause  of  said  deed, 
"  for  the  consideration  last  aforesaid,  the  said  grantor  hereby 
releases  her  widow's  award  which  she  might  claim  under  the 
laws  of  this  State  to  the  said  grantees,  and  hereby  covenants 
and  agrees  not  to  claim  this  award." 

The  bill  then  proceeds  further  to  allege  that  the  said  John 
G.  Pensenhafer,  after  making  his  will,  and  before  his  death,  failed 
to  select  which  eighty  acres  of  land  his  said  three  children  should 
have,  as  provided  in  the  second  clause  of  said  will ;  that  upon  the 
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delivery  to  them  of  said  quitclaim  deed  said  three  children, 
George,  Rebecca,  and  Fredreka,  took  possession  of  said  lands, 
and  have  been  in  possession  of  the  same  since  that  time,  and 
have  partitioned  and  divided  the  same  among  themselves,  so 
that  each  is  holding  a  definite  portion  thereof,  but  that  com- 
plainants are  not  informed  what  portion  of  said  lands  each  of 
said  parties  is  holding  in  severalty.  That  under  said  will  the 
widow  Mary  Pensenhafer  acquired  a  life  estate  only,  or  a  life 
estate  coupled  with  a  power  to  sell  and  convey  the  fee  of  an 
undivided  one-fourth  of  all  the  above  lands,  after  setting  apart 
to  each  of  the  devisees  named  in  the  second  clause  of  said  will 
eighty  acres  of  land,  and  the  right  to  hold  and  enjoy  the  houses 
and  outhouses  upon  said  land  during  the  term  of  her  natural 
life,  or  until  she  should  exercise  the  power  to  sell  and  convey 
the  fee,  if  she  had  said  power;  that  complainant  Mary  Goff, 
formerly  Mary  Huber,  and  the  same  Mary  Huber  named  in  the 
will,  by  virtue  of  the  will  took  a  vested  remainder  in  all  of  the 
lands,  houses,  and  outhouses  which  were  so  devised  to  her 
mother,  the  said  Mary  Pensenhafer;  that  said  quitclaim  deed 
quitclaimed  to  the  grantees  therein  the  life  estate  only  of  said 
widow ;  that  if  said  widow  had  the  power  to  sell  and  convey  the 
fee  coupled  with  her  interest  in  said  land,  she  did  not  exercise 
that  power  by  the  execution  and  delivery  of  said  quitclaim  deed, 
but  that  said  deed,  containing  no  reference  to  a  power,  if  she 
had  any,  operated  only  upon  the  interest  of  said  widow;  that 
said  Mary  Pensenhafer  died  on  October  22,  1897,  leaving  the 
complainant  Mary  Goff,  her  daughter;  that  said  George,  Re- 
becca, and  Fredreka  are  entitled  to  retain  out  of  the  lands  eighty 
acres  each,  and  complainants  accord  to  them  the  privilege  of 
selecting  out  of  the  same  which  particular  eighty  acres  of  land 
each  of  them  shall  retain ;  that  they  and  said  complainant  Mar}! 
GoflF  are  each  entitled  to  an  undivided  one-fourth  in  fee  of  the 
remainder  of  said  land ;  that  said  Mary  Goff  is  entitled  to  what- 
ever remains  of  the  houses  and  outhouses  mentioned  in  the  third 
clause  of  said  will ;  that  said  George,  Rebecca,  and  Fredreka 
refused  to  enter  into  a  voluntary  partition  of  the  lands,  although 
requested  to  do  so  by  complainant  Mary  Goff.  The  bill  prays 
that  the  share  of  the  lands  belonging  to  Mary  Goff  and  to  the 
other  owners  above  named  be  ascertained  by  the  court;  that 
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partition  be  made  between  the  parties  according  to  their  rights ; 
that  commissioners  be  appointed  to  make  such  partition,  allow- 
ing said  George,  Rebecca,  and  Fredreka  to  select  for  themselves, 
if  they  desire  so  to  do,  eighty  acres  each  out  of  the  lands  held 
by  each  of  them  in  severalty ;  that,  in  case  of  their  failure  to  make 
such  selection,  the  commissioners  appointed  will  first  allot  to 
each  of  them  eighty  acres,  and  then  partition  the  remainder  of 
the  premises  among  the  parties  interested  therein ;  and  that,  in 
case  a  division  cannot  be  made,  etc.,  the  premises  be  sold  under 
the  direction  of  the  court  and  the  proceeds  divided. 

The  defendants  to  said  amended  bill,  being  the  three  children 
above  named,  filed  a  demurrer  thereto.  On  July  14,  1899,  the 
court  sustained  the  demurrer  to  the  amended  bill,  and  the  com- 
plainants elected  to  stand  by  their  bill.  Thereupon  the  court 
rendered  a  decree  dismissing  the  bill  at  the  costs  of  the  com- 
plainants, and  ordered  that  the  defendants  recover  their  costs 
against  the  complainants  and  have  execution  therefor.  From 
the  decree  sustaining  the  demurrer  and  dismissing  the  bill  the 
present  appeal  is  prosecuted  to  this  court. 

S,  H.  Cummins,  F,  P.  Drennan,  and  B,  Galligan,  for  plaintiffs 
in  error. 

Patton,  Hamilton  &  Patton,  for  defendants  in  error. 

Magruder,  J.  (after  stating  the  facts). —  i.  By  the  second 
clause  of  the  wiU  of  John  G.  Pensenhafer  he  willed  and  be- 
queathed to  his  three  children  "  eighty  acres  of  land  each,  which 
I  may  hereafter  select  or  elect  for  each  to  have  out  of  my  land ;  " 
and  by  the  third  clause  thereof  he  provided  as  follows :  "After 
the  above  legacies  or  bequests  are  selected  to  each  of  said  heirs, 
then  the  remainder  of  my  real  estate  I  hereby  bequeath  to  Fred- 
reka Pensenhafer,  George  Pensenhafer,  and  Rebecca  Pensen- 
hafer, and  my  wife,  Mary  Pensenhafer,  to  be  divided  equally 
between  them,  my  wife  retaining  the  houses  and  outhouses 
thereon ;  and  at  her  death  whatever  remains  then  of  the  bequests 
herein  to  her  I  will  and  bequeath  to  her  daughter,  Mary  Huber." 
The  testator  lived  nearly  twelve  years  after  making  his  will,  but 
did  not  select  eighty  acres  of  land  for  each  of  his  three  children, 
as  provided  for  in  the  second  clause  of  his  will. 
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It  is  contended  by  defendants  in  error  that  the  selection  or 
election  of  the  particular  eighty  acres  of  land  which  each  of  his 
children  was  to  take  was  a  condition  precedent,  upon  which  the 
remainder  named  in  the  third  clause  was  to  vest  in  his  three 
children  and  his  wife ;  and  that,  inasmuch  as  the  condition  was 
never  performed  or  never  happened,  the  third  item  of.  the  will 
is  wholly  inoperative.  The  language  of  the  third  clause  is  clear 
and  explicit :  "After  the  above  legacies  or  bequests  are  selected 
to  each  of  said  heirs,  then  the  remainder  of  my  real  estate  I 
hereby  bequeath,"  etc.  After  the  selection  is  made,  then  only 
is  the  remainder  bequeathed;  the  remainder  being  such  of  the 
lands  as  remain  after  the  selection  out  of  the  same  of  three  tracts 
for  each  of  his  children.  It  is  claimed  that  the  third  clause 
fixes  upon  the  selection  of  the  eighty  acres  for  each  of  the 
children  by  the  testator  as  a  condition  precedent  to  the  devise 
or  bequest  of  the  remainder.  "A  condition  precedent  is  one 
which  must  be  performed  before  the  interest  affected  by  it  can 
vest.  A  condition  subsequent  is  one  by  which  an  interest 
already  vested  may  be  divested  or  a  contingent  interest  defeated 
before  vested."  (29  Am.  &  Eng.  Encyc.  of  Law  [ist  ed.],  473.) 
In  Nevius  v.  Gourley  (95  III.  206),  a  will  provided  that  if  a  dev- 
isee therein  named  should  pay  certain  legacies  specified  out  of 
his  own  private  funds  within  one  year  of  the  date  of  the  death 
of  the  testator,  and  should  settle  the  estate  of  which  he  was 
appointed  executor  without  any  other  charge  to  said  estate, 
then  the  testator  gave  and  bequeathed  to  such  devisee  a  certain 
described  tract  of  land ;  and  it  was  there  held  that  the  conditions 
named  were  conditions  precedent,  and  unless  performed  accord- 
ing to  the  intent  of  the  testator,,  the  title  to  the  land  would  not 
vest.  In  that  case  the  general  doctrine  is  announced  that  where 
a  devise  is  to  take  effect  only  upon  the  performance  by  a  devisee 
of  a  precedent  condition,  the  condition  must  be  strictly  per- 
formed. It  was  there  said :  "  Where  the  condition  is  precedent, 
the  legatory  takes  nothing  till  the  condition  is  performed,  and 
consequently  has  no  right  to  come  and  demand  the  legacy ;  but 
it  is  otherwise  where  the  condition  is  subsequent."  It  cannot 
be  said  here  that  the  condition  is  subsequent,  because  it  docs 
not  operate  upon  an  estate  already  created  and  vested,  nor  render 
such  estate  liable  to  be  defeated.      (Brewery  Co.  v.  Primas,  163 
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111.  652,  45  N.  E.  145.)  In  Finlay  v.  King  (3  Pet.  346,  7  L.  ed. 
701)  Chief  Justice  Marshall  said:  "  If  the  language  of  the 
particular  clause  or  of  the  whole  will  shows  that  the  act  on  which 
the  estate  depends  must  be  performed  before  the  estate  can  vest, 
the  condition  is,  of  course,  precedent;  and,  unless  it  be  per- 
formed, the  devisee  can  take  nothing.  If,  on  the  contrary,  the 
act  does  not  necessarily  precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it,  if  this  is  to  be  collected  from  the 
whole  will,  the  condition  is  subsequent."  In  the  case  at  bar 
the  act  of  selecting  the  three  tracts  of  eighty  acres  for  each  of 
the  testator's  children  was  an  act  which  necessarily  preceded  the 
bequest  of  the  remainder  named  in  clause  3  of  the  will.  In 
Mills  v.  Netvberry  (112  111.  123)  a  daughter  in  her  will  made  a 
devise  in  these  words :  "  In  event  I  die  unmarried,  leaving  my 
mother  surviving,  I  devise  and  bequeath  to  her  all  my  property, 
*  *  *  upon  the  express  condition,  however,  that  she  devise 
by  will,  to  be  executed  before  receiving  this  bequest,  so  much 
thereof  as  shall  remain  undisposed  of  or  unspent  at  the  time  of 
her  decease  to  such  charitable  institution  for  women,  in  said 
city  of  Chicago,  as  she  may  select ; "  and  it  was  there  held  that 
the  condition  named  in  the  devise  thus  quoted  was  a  condition 
precedent,  and  that  the  mother,  having  declined  to  execute  the 
will  and  perform  the  condition,  took  nothing  under  the  will ;  and 
it  was  further  held  that  the  legacy,  having  been  given  upon  a 
condition  not  performed,  went  to  the  next  of  kin  as  an  estate 
undisposed  of  under  the  will  —  in  other  words,  as  intestate  prop- 
erty. In  Magee  v.  McNeil  (41  Miss.  17)  a  soldier  in  the  Con- 
federate army  made  his  will  to  this  effect :  "  If  I  never  return 
home,  I  want  all  I  have  to  be  my  wife's; "  and  in  that  case  it 
appears  that  the  soldier's  will  was  made  while  he  was  absent 
from  home  in  the  army,  and  that  he  returned  home,  and  in  a 
few  weeks  afterward  died.  It  was  held  that  the  will  was  to 
take  effect  upon  the  contingency  that  the  testator  never  re- 
turned home  and  that  event  having  happened,  the  will  had  no 
'jffect  and  was  void.  In  Damon  v.  Damon  (8  Allen,  192)  a 
testator,  who  made  his  will  when  about  to  take  a  voyage  to 
Cuba,  provided  as  follows,  in  the  first  clause  thereof :  "  If,  by 
casualty  or  otherwise,  I  should  lose  my  life  during  this  voyage, 
I  give  and  bequeath  to  my  wife,  Ann,  the  use  and  behoof  of  the 
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house,"  etc. ;  and  the  court  there  say :  "  The  condition  is  thus 
grammatically,  and  according  to  common  use  of  phraseology, 
attached  to  and  qualifies  the  particular  bequest.  He  gives  a  cer- 
tain piece  of  property  to  his  wife  if  he  loses  his  life  during  the 
voyage.  There  is  no  gift  to  her  without  that  qualification.  Sup- 
pose any  other  condition  had  been  expressed  — '  If  I  die  before 
I  reach  a  certain  age,'  or  '  before  a  certain  house  is  finished,'  or 
*  if  the  legatee  survives  A.' —  could  it  be  doubted  that  it  would 
make  the  bequest  conditional?  "  Conditions  are  subject  to  the 
well-known  division  into  conditions  precedent  and  conditions 
subsequent.  When  a  condition  is  of  the  former  sort,  the  legatee 
has  no  vested  interest  till  the  condition  is  performed.  (Nevius 
V.  Gourley,  97  111.  365;  Campbell  v.  McDonald,  10  Watts,  179; 
Barnum  v.  Mayor,  etc.,  62  Md.  275 ;  Webster  v.  Morris,  66  Wis. 
366,  28  N.  W.  353.)  In  Gibson  v.  Seymour  (102  Ind.  485,  2 
N.  E.  305),  one  clause  of  the  will  of  a  testatrix  provided  that, 
"  If  my  husband  survive  me,  I  desire  at  his  death  that  all  I 
may  own  or  be  possessed  of  shall  go  to  and  become  the  property 
of  my  well-beloved  stepdaughter,"  naming  her;  and  the  hus- 
band having  died  before  the  death  of  the  testatrix,  it  was  there 
held  that,  as  to  the  property  in  question,  the  testatrix  died 
intestate. 

Counsel  for  plaintiffs  in  error  refer  to  a  number  of  cases  which 
hold  that  the  nonperformance  of  a  condition  precedent  is  ex- 
cused and  a  forfeiture  prevented  when  the  nonperformance  is 
caused  by  the  grantor  in  making  the  condition.  They  further 
rely  upon  the  well-known  doctrine  that  he  who  prevents  a  thing 
from  being  done  cannot  avail  himself  of  nonperformance,  and 
cite  cases  applying  this  doctrine  to  conditions  precedent.  The 
authorities  thus  referred  to  involve  cases  where  the  rights  of  the 
parties  were  decided  under  contracts  and  conveyances  based 
upon  a  consideration.  Here  no  consideration  passed  from  Mary 
Huber  or  Mary  Goff  to  the  test^ttor.  The  devisee  takes  by  the 
mere  grace  of  the  testator,  and  he  may  impose  such  conditions 
as  he  pleases,  provided  they  are  lawful.  The  testator  in  the  case 
at  bar  had  the  right  to  say,  as  he  did  in  his  will,  that  the  title 
to  the  real  estate  should  not  vest  until  he  should  do  a  certain 
act.  There  is  nothing  immoral  or  illegal  or  against  public  pol- 
icy in  the  condition  upon  which  the  bequest  or  devise  is  here 
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made  to  depend.  It  is  said  in  some  of  the  text-books  that  if  the 
condition  becomes  impossible  by  the  act  of  the  testator,  the  con- 
dition is  itself  discharged.  (29  Am.  &  Eng.  Encyc.  of  Law  [ist 
ed.],  475;  Theob.  Wills  [2d  ed.],  400.)  But  the  cases  upon 
which  these  statements  in  the  text-books  rest  are  cases  where 
the  performance  of  the  condition  by  the  devisee  named  in  the 
will  has  been  made  impossible  by  the  testator.  They  are  not 
cases  where  the  condition  named  is  to  be  performed,  as  is  the 
case  here,  by  the  testator  himself.  (Gath  v.  Burton,  i  Beav. 
478;  Darley  v.  Langworthy,  3  Brown  Pari.  Cas.  359.)  We  are 
of  the  opinion  that  inasmuch  as  the  condition  precedent  upon 
which  the  bequest  of  the  remainder  named  in  the  third  clause  of 
John  G.  Pensenhafer's  will  was  made  to  depend  never  happened, 
the  provision  contained  in  said  third  clause  never  became  oper- 
ative. This  being  so,  the  property  therein  referred  to  passed 
as  intestate  estate  to  the  defendants  in  error  as  heirs  of  the 
testator,  and  the  plaintiff  in  error  Mary  Goff  took  nothing 
thereunder. 

2.  If  however  clause  3  of  the  will  is  not  inoperative  for  failure 
in  the  performance  of  the  condition  above  mentioned,  the  clause 
cannot  be  regarded  as  vesting  any  interest  in  the  complainant 
Mary  Goff,  in  view  of  the  deed  which  was  executed  by  her 
mother  Mary  Pensenhafer  in  her  lifetime.  If  the  third  clause 
of  the  will  gave  the  widow  Mary  Pensenhafer  the  fee  in  an  un- 
divided one-fourth  of  the  remainder  of  the  lands  therein  named, 
then,  of  course,  all  her  interest  passed  to  the  three  children  of 
the  testator  by  the  deed  which  she  made  on  March  27,  1886. 
It  is  unnecessary  however  to  decide  whether  a  fee  was  vested  in 
the  widow  bv  the  third  clause  of  the  will  or  not.  The  most 
favorable  position  which  can  be  taken  for  the  plaintiff  in  error 
Mary  Goff  is  to  assume  that  under  the  third  clause  of  the  will 
her  mother  Mary  Pensenhafer  took  a  life  estate  in  an  undivided 
fourth  of  the  remainder  therein  named,  with  power  to  dispose  of 
the  same  during  her  life.  As  we  understand  the  argument  of 
counsel  for  plaintiffs  in  error,  it  is  that  by  the  third  clause  of  the 
will  the  widow  was  given  a  life  estate  in  the  undivided  fourth  of 
the  remainder,  with  power  to  sell  and  convey  the  fee  thereof. 
Without  deciding  that  such  is  the  correct  meaning  of  the  clause, 
we  may  assume  it  to  be  such  for  the  purposes  of  this  decision. 
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It  is  contended  on  behalf  of  the  plaintiffs  in  error  that  the  deed 
executed  by  the  widow  only  conveyed  to  the  grantees  therein 
named  the  life  estate  of  the  widow  and  not  the  fee.     In  support 
of  this  position  authorities   are  referred  to,  which   hold  that, 
"'  where  the  same  person  has  an  interest  in  land,  and  also  a 
power  to  sell  and  convey  the  fee,  and  makes  a  conveyance  proper 
to  convey  his  interest,  without  any  reference  to  the  power,  the 
conveyance  will  operate  only  to  convey  his  interest."     The  ques- 
tion then  arises  whether  the  deed  executed  by  the  widow  on 
March  27,  1886,  merely  conveyed  the  life  estate  or  whether  it 
was  an  execution  of  the  power  said  to  have  been  lodged  in  the 
widow  to  dispose  of  the  fee.     If  the  widow  Mary  Pensenhafer, 
by  the  deed  in  question,  executed  the  power  of  disposition,  then 
the  title  to  an  undivided  fourth  of  the  remainder  passed  to  the 
defendants  in  error,  who  were  children  of  the  deceased  testator, 
and  no  interest  remained  to  be  taken  by  the  plaintiff  in  error 
Mary  Goff.     It  is  not  necessary  that  the  intention  to  execute 
the  power  in  such  a  case  as  this  shall  appear  by  express  terms 
or  recitals  in  the  instrument  executing  the  power.      In  Blagge 
V.  Miles  (i   Story.  446,  Fed.  Cas.  No.  1,479)  three  classes  of 
cases  were  held  to  be  sufficient  to  show  an  intention  to  execute 
a  power,  to  wit:     First,  where  there  is  a  reference  in  the  will 
or  other  instrument,  to  the  power ;  second,  or  reference  to  the 
property  which  is  the  subject  on  which  the  power  is  to  be  exe- 
cuted; third,  or  where  the  provision  in  the  will  or  other  instru- 
ment, executed  by  the  donee  of  the  power,  would  otherwise  be 
ineffectual  or  a  mere  nullity.      These  classes  however  are  not 
exclusive,  and  other  circumstances  may  demonstrate  the  inten- 
tion of  the  donee  of  the  power  to  execute  it.     In  Sugd.  Powers 
(ed.  1861,  p.  289)  it  is  said :     "A  donee  of  a  power  may  execute 
it  without  referring  to  it,  or  taking  the  slightest  notice  of  it, 
provided  that  the  intention  to  execute  it  appear."      In  Christy 
V.  Pulliam  (17  111.  59)  we  said:     "  When  the  mode  of  executing 
the  power  is  not  defined,  it  may  be  executed  by  deed  or  will,  or 
other  simple  writing,  if  sufficient  to  convey  the  subject-matter 
of  it.     *     *     *     And  the  power  need  not  be  referred  to  in  the 
instrument  executing  it."      In  Funk  v.  Eggleston  (92  111.  515) 
this  whole  subject  is  elaborately  discussed,  and  the  leading  cases 
referred  to,  and  the  doctrine  above  announced  in  the  case  of 
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Blagge  V.  Miles  (supra)  is  referred  to  with  approval.  In  Funk 
V.  Eggleston  (supra)  it  was  said  that  the  rule  to  be  deduced  from 
the  English  authorities  is  that  the  intention  to  execute  the  power 
is  demonstrated  where  there  is  a  reference  to  the  power  or  to 
the  subject  or  property  covered  by  the  power,  or  where  the 
instrument  would  be  inoperative  without  the  aid  of  the  power. 
And  in  addition  to  the  three  classes  thus  named,  it  was  there 
held  that  the  intention  to  execute  the  power,  however  manifested, 
whether  directly  or  indirectly,  positively  or  by  just  implication, 
will  make  the  execution  valid  and  operative.  In  Fairman  v.  Bcal 
(14  111.  244)  a  testator  left  a  will  containing  this  provision :  "  I 
do  hereby  devise  and  bequeath  my  beloved  wife  the  farm,  and 
improvements  thereon,  on  which  I  now  live,  *  *  *  during 
her  natural  life,  to  take  the  issues  and  profits  thereof.  At  her 
death  she  may  dispose  of  it  as  she  pleases ; "  and  it  appeared 
that  after  the  death  of  the  testator  the  widow  conveyed  the  farm 
away,  "  the  deed  containing  a  reference  to  the  will ; "  and  it 
was  there  said  that  the  widow  "  took  a  life  estate  under  the  will 
of  her  husband,  with  power  to  dispose  of  the  inheritance,  and 
that  her  deed  *  *  *  was  a  valid  execution  of  the  power. 
Under  the  will  and  deed,  Waddle  [the  grantee  in  the  deed]  suc- 
ceeded to  all  the  title  which  the  testator  had  at  the  time  of  his 
decease.'*  In  the  case  at  bar  the  deed  made  by  Mrs.  Pensen- 
hafer,  as  recited  in  the  statement  preceding  this  opinion,  refers, 
in  the  third  clause  thereof,  to  the  will  of  her  deceased  husband 
John  G.  Pensenhafer,  and  therein  grants,  bargains,  sells,  and 
releases  all  her  right,  title,  and  interest  in  the  land  of  which  her 
husband  died  seized,  "  which  have  [accrued]  or  shall  here- 
after accrue  to  her  by  virtue  of  the  last  will  and  testament  of 
her  deceased  husband."  This  language  of  the  deed  brings  the 
present  case  within  the  principle  announced  in  Fairman  v.  Beal 
(supra). 

The  weight  of  authority  is  in  favor  of  the  position  that  where 
there  is  a  reference  either  to  the  power  itself  or  to  the  subject 
of  the  power,  and  the  intention  to  execute  the  power  appears  in 
any  way,  the  instrument  relied  upon  as  an  execution  of  the  power 
will  be  held  to  be  an  exercise  of  such  power.  (President,  etc, 
v.  Batch,  171  111.  275,  49  N.  E.  543,  and  also  Funk  v.  Eggles- 
ton, supra.)     In  Dunning  v.  Vandusen  (47  Ind.  423),  where  the 
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will  gave  to  the  devisee  an  estate  for  life,  with  the  power  of  the 
disposition  of  the  fee,  it  was  held  that  an  ordinary  warranty  deed 
in  fee  simple  executed  by  the  devisee,  which  made  no  reference 
to  the  will  by  which  the  power  of  disposition  was  given,  and 
contained  no  evidence  of  an  intention  to  execute  the  power,  con- 
veyed only  the  life  estate  of  the  devisee ;  and  in  that  case  Fairman 
V.  Bed  {supra)  was  referred  to  in  the  following  words :  "  It  may 
be  observed  that  the  case  before  cited  from  14  111.,  which  is  in 
some  respects  like  the  one  in  judgment,  is  distinguishable  from 
that  in  this :  that  in  that  case  the  deed,  which  was  held  to  execute 
the  power,  contained  a  reference  to  the  will  creating  the  power." 
In  the  case  of  In  re  Collier^ s  Will  (40  Mo.  287),  a  testator  be- 
queathed to  his  wife  the  life  estate  in  his  property,  real  and  per- 
sonal, and  conferred  upon  her  the  right  to  dispose  of  one-half 
of  such  property  at  her  decease  by  testamentary  disposition,  as 
she  might  deem  right  and  proper,  and  subsequently  the  wife, 
by  her  will,  gave  to  her  mother  her  entire  property  for  life,  and 
used  the  following  words :  "  Including  any  and  all  rights  ac- 
quired by  me  under  the  will  of  my  late  husband ; "  and  it  was 
there  held  that  by  the  use  of  the  words  quoted  the  wife,  who  was 
the  donee  of  the  power  contained  in  her  husband's  will,  made 
thereby  in  her  own  will  a  direct  reference  to  the  power,  and  that 
the  words  in  question  were  sufficient  evidence  of  an  intent  to 
execute  the  power.  In  the  case  at  bar  the  fifth  clause  of  the 
quitclaim  deed  executed  by  Mrs.  Pensenhafer  to  the  children  of 
her  deceased  husband  uses  the  following  words :  "  The  grantor 
hereby  releases  and  transfers  to  said  grantees  all  her  right  and 
interest  secured  to  her  by  the  last  will  and  testament  of  her 
deceased  husband,  John  G.  Pensenhafer."  The  words  thus 
used  in  the  fifth  clause  of  the  deed  in  the  case  at  bar  are  almost 
precisely  the  same  as  the  words  used  in  the  case  of  In  re  Collier's 
Will  (supra).  If,  in  the  latter  case,  a  direct  reference  to  the 
power  was  made  by  the  use  of  said  words,  and  the  same  were 
there  sufficient  evidence  of  intent  to  execute  the  power,  it  must 
be  held  that  here  the  same  words  contain  a  direct  reference  to 
the  power,  and  are  sufficient  evidence  of  the  intent  of  Mrs. 
Pensenhafer  to  execute  the  power.  In  Funk  v.  Eggleston 
(supra)  it  appeared  that  in  the  will,  which  was  claimed  to  be 
the  execution  of  a  power,  the  testatrix  bequeathed  certain  per- 
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sonal  property  which  had  been  her  husband's,  and  that  she  had 
no  authority  to  do  so  except  by  virtue  of  the  power  in  her  hus- 
band's will ;  and  it  was  there  said  that  she  had  in  such  property, 
strictly  speaking,  only  a  life  estate,  with  full  power  of  disposition 
before  the  death ;  and  the  fact  that  she  exercised  the  power  of 
disposition  delegated  by  the  prior  will  in  reference  to  the  articles 
of  personal  property,  and  then  proceeded  to  dispose  of  her  real 
estate  in  the  same  language  which  she  had  used  in  bequeathing 
the  personal  estate,  was  held  to  afford  strong  evidence  that  she  in- 
tended her  will  to  work  not  only  by  the  interest  but  by  the  power. 
It  has  long  been  settled  that  a  will  may  operate  both  as  an 
appointment  under  a  power  and  as  a  conveyance  of  an  interest, 
and  there  is  no  reason  why  a  deed  may  not  operate  as  an  appoint- 
ment under  a  power  and  as  a  conveyance  of  an  interest.  As 
was  stated  in  Funk  v.  Eggleston  (supra),  "All  that  is  required 
is  that  it  appear  that  it  was  so  intended."  In  the  case  at  bar 
the  fourth  clause  of  the  deed  executed  by  Mrs.  Pensenhafer 
.grants,  bargains,  and  sells  unto  the  grantees  therein  her  right, 
title,  and  interest  in  and  to  the  personal  property  of  every  kind 
of  which  her  husband  died  possessed,  whether  such  right  ac- 
crued to  her  as  the  widow  of  John  G.  Pensenhafer  or  as  his 
devisee  under  his  last  will  and  testament.  She  had  no  authority 
to  transfer  the  personal  property  except  by  virtue  of  the  power 
in  her  husband's  will,  and  the  fact  that  she  exercised  this  power 
with  reference  to  the  personal  property,  and  then  disposed  of 
the  realty  in  substantially  the  same  language,  affords  strong 
evidence  that  she  intended  her  deed  not  only  to  pass  her  life 
interest  but  to  be  an  execution  of  the  power  conferred  by  her 
husband's  will,  if  any  such  power  was  thereby  conferred. 

It  is  strenuously  insisted  however  on  behalf  of  the  plaintiffs 
in  error,  that  inasmuch  as  the  deed  executed  by  Mrs.  Pensen- 
hafer was  a  mere  quitclaim,  it  had  the  effect  of  passing  only  her 
life  interest  in  the  property,  and  for  that  reason  cannot  be  re- 
garded as  such  an  execution  of  the  power  in  her  husband's  will 
as  disposed  of  the  fee  of  the  property.  There  would  be  much 
force  in  this  contention  if  the  first  clause  of  the  deed  executed 
by  her  were  the  only  clause  in  her  deed.  But,  taking  the  whole 
deed  and  all  its  clauses  together,  we  think  it  clearly  appears  that 
it  was  her  intention  to  transfer  every  conceivable  interest  which 
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she  had  under  her  husband's  will ;  not  only  her  life  estate  therein 
but  the  fee  thereof.  In  Hanna  v.  Ladcwig  (73  Tex.  37,  11  S.  W. 
133)  a  widow,  who  had  the  power  under  her  husband's  will  to 
dispose  of  certain  real  estate  according  to  her  pleasure,  and  to 
sell  and  convey  the  same,  executed  a  deed  conveying  all  her 
**  right,  title,  and  interest,  either  in  law  or  equity,"  and  it  was 
held  that  this  deed  from  the  widow  operated  to  vest  the  title 
in  the  grantee  named  therein,  and  not  only  passed  her  life  estate 
in  the  land,  but  was  also  an  execution  of  the  power  conferred 
in  the  will.  The  general  doctrine  upon  this  subject  has  been 
stated  in  the  following  words :  "  It  is  better  that  the  instru- 
ment of  execution  should  recite  the  power  in  express  terms,  and 
state  that  the  execution  is  in  pursuance  of  the  power;  but  this 
is  not  essential  if  the  instrument  shows  that  the  donee  had,  when 
executing  it,  the  subject  of  the  power  in  view."  (18  Am.  &  Eng. 
Encyc.  of  Law  [ist  ed.],  929. 

Adopting  the  construction  of  the  third  clause  of  the  will,  which 
is  contended  for  by  plaintiffs  in  error,  we  are  of  the  opinion 
that  the  deed  executed  by  the  widow  in  the  case  at  bar  must 
be  held  to  show  that,  as  donee  of  the  power,  she  had,  when 
executing  it,  the  subject  of  the  power  in  view.  As  therefore 
the  whole  interest  in  the  property  passed  to  the  children  of 
John  G.  Pensenhafer  by  the  deed  executed  by  his  widow,  no 
interest  in  the  property  remained  in  her  at  the  time  of  her  death, 
and  hence  the  plaintiff  in  error  Mary  Goff  took  nothing.  For 
the  reasons  above  stated,  we  are  of  the  opinion  that  the  Circuit 
Court  decided  the  case  correctly,  and  accordingly  its  decree  is 
affirmed. 

Decree  affirmed. 


Goodman  vs.  Crowley  et  al, 

[Supreme  Court  of  Missouri,  March  29,  1901;  161  Mo.  657,  61  S.  W.  850.I 

Resulting  Trusts  —  Sufficiency  of  EvroENCE  —  Pleading. 

2.  Plaintiff  sued  to  establish  a  trust  in  land  purchased  by  defendant's 
decedent  under  an  alleged  contract  that  the  purchaser  should  hold 
it  for  plaintiff,  taking  legal  title  in  the  purchaser's  name,  the  pur- 
chaser at  the  time  being,  as  alleged,  indebted  to  plaintiff;  such  pur- 
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chase  to  be  made  in  consideration  of  the  settlement  and  payment  of 
the  indebtedness.  There  was  no  proof  that  the  purchaser  was  in- 
debted to  plaintiff,  but  there  was  evidence  that  she  had  stated  to  a 
third  person  that  she  had  purchased  the  land  for  the  plaintiff,  and 
that  the  title  was  held  by  her  to  prevent  the  husband  of  the  plain- 
tiff from  disposing  of  the  land.  The  plaintiff  and  her  husband  took 
charge  of  the  property,  paid  the  taxes  thereon,  received  the  pro- 
ceeds, which  were  much  greater  than  the  taxes  and  expense  of  im- 
provements, but  there  was  no  evidence  of  any  contract  Held  in- 
sufficient to  establish  a  resulting  trust  in  the  land  in  favor  of  plaintiff. 
2.  If  a  contemplated  gift  by  the  decedent  to  plaintiff  failed  for  want  of 
a  sufficient  conveyance,  equity  has  no  power  to  supply  that  defect 
by  ordering  a  conveyance,  or  convert,  the  imperfect  settlement  or 
gift  into  a  declaration  of  trust. 

Error  to  Circuit  Court,  Ray  county;  E.  J.  Broaddus,  Judge. 

Suit  by  Permelia  J.  Goodman  against  John  S.  Crowley  and 
others  to  establish  a  resulting  trust  in  realty.  From  a  decree  in 
favor  of  the  defendants,  plaintiff  brings  error. 

Affirmed. 

/.  L.  Farris  &  Son,  for  plaintiff  in  error. 

Lovelock  &  Divelbiss,  for  defendants  in  error. 

Robinson,  J. —  This  is  a  suit  in  equity,  brought  by  appellant 
against  the  administrator  and  heirs  of  Nannie  Crowley,  deceased, 
the  object  and  purpose  of  which  is  to  have  a  trust  declared  in 
forty  acres  of  land  in  Ray  county,  in  this  State,  and  title  thereto 
vested  in  plaintiff,  and  to  enjoin  the  administrator  from  proceed- 
ing with  the  sale  of  said  lands  as  the  property  of  said  Nannie 
Crowley,  deceased.  The  grounds  specified  for  the  pretended 
trust  are  set  forth  in  the  following  allegation  of  the  bill :  "  Plain- 
tiff, for  further  statement  of  her  cause  of  action  and  equitable 
relief,  states  that  on  or  about  June  12,  A.  D.  1890,  Nannie  Crow- 
ley, being  indebted  to  plaintiff  in  the  sum  of  about  $800,  and 
knowing  that  plaintiff  wanted  to  purchase  the  following  described 
real  estate,  to  wit,  the  northwest  quarter  of  the  southwest  quarter 
of  section  ig,  township  54,  range  29,  Ray  county,  Missouri,  which 
lay  close  to  and  adjoining  homestead  of  plaintiff,  and  knowing 
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that  plaintiff y  in  order  to  purchase  said  land,  was  compelled  to 
collect  the  amount  then  due  and  owing  from  her,  the  said  Nannie 
Crowley,  she,  the  said  Nannie  Crowley,  in  consideration  of  the 
settlement  and  payment  of  said  indebtedness  due  the  plaintiff  as 
aforesaid,  promised  and  agreed  with  plaintiff  to  purchase  the  land 
as  aforesaid  for  plaintiff,  taking  the  title  to  said  land  in  the  name 
of  her,  the  said  Nannie  Crowley,  as  trustee  for  plaintiff;  that 
soon  after  said  agreement,  and  pursuant  thereto,  the  said  Nannie 
Crowley  purchased  the  lands  as  aforesaid,  taking  the  legal  title 
in  her  name;  that  immediately  upon  the  purchase  of  said  lands 
as  aforesaid,  plaintiff,  by  and  with  the  consent  of  said  Nannie 

Crowley,  took  possession  of  said  lands,  and  since  about  the 

day  of  June,  A.  D.  1900,  has  had  the  absolute  and  undisputed  pos- 
session and  control  thereof;  that,  believing  that  said  lands  be- 
longed to  plaintiff,  plaintiff,  with  full  knowledge  on  the  part  of 
said  Nannie  Crowley,  erected  valuable  and  lasting  improvements 
thereon,  to  wit,  a  bam,  costing  about  the  sum  of  $100,  which  was 
erected  about  the  year  1892,  and  also  an  orchard  at  about  the 
cost  of  $100;  that  by  reason  of  the  premises  the  said  Nannie 
Crowley  was  a  trustee  holding  the  legal  title  of  said  premises  for 
the  sole  benefit,  use,  and  behoof  of  plaintiff,  her  heirs  and  assigns, 
forever."     The  defendants  answered  separately  by  way  of  gen- 
eral denial  to  the  all^ation  of  plaintiff's  bill,  and  after  a  hearing 
of  the  facts  the  bill  was,  by  the  court,  dismissed.     The  contro- 
versy is  practically  one  between  the  plaintiff  and  the  creditors  of 
Nannie   Crowley,  deceased,   represented  by  the  administrators, 
who  had  obtained  an  order  from  the  Probate  Court  for  the  sale 
of  the  land  in  suit  to  pay  the  debts  of  the  deceased.     If  it  may 
be  said  that  the  petition  sufficiently  stated  a  contract  between  the 
plaintiff  and  the  deceased,  Nannie  Crowley,  to  raise  a  trust  in 
plaintiff's  favor  as  to  the  land  in  suit,  the  testimony  failed  not 
only  to  establish  the  contract  as  alleged,  but  to  prove  any  contract 
whatever  regarding  the  land  between  plaintiff  and  the  deceased, 
and  there  was  nothing  for  the  trial  court  to  do  but  to  dismiss 
plaintiff's  bill  as  it  did.     The  simple  statement  of  the  deceased  to 
Mrs.  Osborn,  at  the  time  she  bought  the  land,  as  to  her  intentions 
in  buying  it,  as  well  as  the  casual  remark  made  to  a  neighbor, 
who  sought  to  rent  the  land  of  her,  as  to  who  had  charge  of  it, 
and  to  whom  he  must  go  if  he  desired  to  rent  it,  were  entirely 
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insufficient  to  warrant  the  declaration  of  such  a  trust,  in  the  face 
of  the  unqualified  provision  of  the  deed  to  the  contrary  to  the 
deceased.  The  statement  of  Mrs.  Osbom  to  the  effect  that  the 
deceased,  Nannie  Crowley,  had  told  her,  before  she  bought  the 
land  of  witness,  that  she  wanted  to  buy  it  for  her  sister  Jane  (the 
plaintiff  herein),  and  afterward,  when  she  had  bought  it,  and 
taken  the  deed  to  it  in  her  own  name,  that  she  had  done  it  in 
order  that  Mr.  Goodman  (the  plaintiff's  husband)  could  not  run 
through  it,  as  he  had  done  with  his  wife's  other  property;  and 
that  made  by  die  neighbor  who  applied  to  rent  the  place  of  said 
Nannie  Crowley  to  the  effect  that  she  told  him  that  she  had 
nothing  to  do  with  it;  "that  Jane  (meaning  the  plaintiff)  was 
running  it,  and,  if  he  wanted  the  land,  he  would  have  to  see  her  " 
—  when  considered  in  the  liglit  of  the  admitted  facts  that  the 
land  was  paid  for  with  the  funds  and  property  solely  of  the 
deceased,  Nannie  Crowley,  and  that  the  deed  to  the  land  had 
been  taken  in  her  name,  and  that  she  paid  the  taxes  upon 
the  land  regularly  every  year  up  to  the  date  of  her  death,  and 
at  all  times  claimed  to  own  it,  are  wholly  insufficient  to  estab- 
lish the  contract  as  alleged,  or  to  show  a  state  of  facts  from 
which  the  existence  of  such  a  contract  could  be  inferred.  Nor 
does  the  further  fact  shown  that  the  husband  of  plaintiff  had 
the  continued  use  and  control  of  this  land  from  the  time  of 
its  purchase  by  the  deceased,  Nannie  Crowley,  in  1890,  up  to 
the  date  of  her  death  in  1897,  and  that  at  one  time  he  built 
upon  it  a  small  comcrib  out  of  cheap,  rough  lumber,  estab- 
lish the  existence  of  the  contract  alleged,  or  constitute  facts 
from  which  such  a  contract  would  necessarily  be  inferred.  With- 
out proof  of  the  existence  of  an  obligation  (as  allied  in  plain- 
tiff's petition)  against  the  deceased,  Nannie  Crowley,  for  $800 
(the  cost  of  the  land  in  suit),  in  favor  of  plaintiff,  which  was  to 
be  extinguished  and  settled  if  the  land  in  suit  was  purchased  and 
paid  for  by  the  said  Nannie  Crowley,  and  that  she  purchased  and 
paid  for  the  land  under  such  an  agreement,  the  statements  of  the 
deceased,  Crowley,  to  Mrs.  Osbom,  as  to  her  intention  and  pur- 
pose in  buying  the  land,  and  for  whose  use  she  was  holding  it, 
as  well  as  the  statement  made  by  Miss  Crowley  to  the  neighbor 
as  to  who  had  charge  of  and  was  running  the  land,  amount  to 
nothing.     If  the  deceased.  Miss  Crowley,  had  agreed  with  plain- 
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tiff  and  promised  to  do  for  her  all  that  the  witness  Osbom  and 
the  neighbor  of  plaintiff,  Mr.  McQuary,  say  that  she  told  them, 
and  nothing  more  had  been  shown,  that  agreement  could  not  have 
been  enforced  against  the  deceased,  Crowley,  during  her  life,  as 
it  cannot  be  against  her  heirs  and  representatives  now.  At  best, 
the  statement  of  the  deceased  Nannie  Crowley  could  not  be  con- 
strued to  mean  more  than  that  she  intended  to  and  had  made  a 
voluntary  gift  to  or  settlement  upon  her  sister  (the  plaintiff 
herein),  and  no  rule  of  equity  is  better  settled  than  that  courts 
cannot  be  invoked  to  perfect  a  defective  gift  or  a  voluntary  settle- 
ment attempted  wholly  without  consideration,  however  praise- 
worthy or  commendable  the  effort  might  appear.  While  such 
gifts  or  settlements,  if  legally  and  properly  made,  will  be  upheld, 
they  must  stand  as  made,  or  not  at  all.  If  the  settlement  has 
failed  for  want  of  a  sufficient  conveyance  when  made,  a  court  of 
equity  has  no  authority  to  supply  that  defect  by  ordering  a  con- 
veyance, or  convert  the  imperfect  settlement  or  gift  into  a  declara- 
tion of  trust,  merely  on  account  of  such  imperfection.  As  the 
donor  left  the  transaction,  so  the  court  will  leave  it.  Whatever 
may  have  been  the  intention  of  the  deceased  regarding  the  land 
in  suit,  no  equity  would  arise  in  favor  of  plaintiff  from  her  mere 
declaration  of  it,  to  whomsoever  made,  as  the  gift  or  settlement 
was  in  fact  never  executed;  and  from  what  was  said  by  de- 
ceased no  act  was  shown  to  have  been  done  by  plaintiff  regarding 
the  land  from  which  an  equity  in  her  favor  would  arise,  if  an 
issue  of  that  kind  could  be  raised  and  determined,  where  plaintiff, 
as  here,  pleaded  a  contract,  and  alleged  that  it  was  supported  by 
a  valuable  consideration.  The  mere  unexplained  presence  of  a 
small  and  inexpensive  comcrib  upon  the  land,  other  than  that 
it  had  been  built  there  by  the  husband  of  plaintiff  at  some  time 
during  the  six  or  seven  years  that  he  used  and  cultivated  the  land 
freed  from  the  payment  of  rent,  is  too  trivial  a  circumstance  tipon 
which  to  raise  an  equity  in  favor  of  plaintiff,  especially  when  the 
outlay  for  such  improvements,  if  paid  for  by  plaintiff  or  her  hus- 
band, is  shown  to  be  insignificant  when  compared  with  the  value 
of  the  use  of  the  land  for  cultivation  during  that  period  of  time. 
But,  as  said,  if  any  trust  relation  existed  between  plaintiff  and 
the  deceased  Nannie  Crowley,  it  must  have  grown  out  of  the  fact 
of  the  existence  of  the  contract  alleged  in  the  petition  to  have 
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been  entered  into  between  them,  and  not  that  relation  arising  by 
operation  of  law  from  the  acts  and  conduct  of  the  parties  to  each 
other  regarding  this  land,  as  the  appellant  now,  by  her  brief  filed 
herein,  seeks  to  have  asserted.  To  appellant's  present  insistence 
it  would  be  a  sufficient  answer  to  say  however  that  where  there 
is  a  failure  to  establish  the  contract  as  alleged,  or  where  a  state 
of  facts  different  from  those  pleaded  are  developed  on  the  trial, 
and  the  pleadings  are  not  amended  to  conform  to  the  evidence,  no 
relief  can  be  granted.  It  is  a  universal  rule  that  the  recovery 
sought  or  the  relief  asked  must  be  founded  upon  and  consistent 
with  the  facts  set  out  and  embraced  in  the  pleadings.  Upon  the 
facts  as  developed  and  under  the  pleadings  as  they  stood,  but  one 
judgment  was  possible,  and  that  the  trial  court  entered.  Its 
judgment  is  therefore  affirmed. 

All  concur,  except  Marshall,  J.,  absent. 


Note.— RESULTING  TRUST  — CONSIDERATION  FROM  ONE 

CONVEYANCE  TO  ANOTHER. 

(a)  General  rule. 

(b)  May  be  trust  pro  tanto. 

(c)  Evidence. 

(d)  Husband  and  wife. 

(e)  Partnership. 

(0    Under  statute  —  New  York  —  Indiana  —  Wisconsin, 
(g)  Illustrative  cases. 

(a)  General  rale. —  Where  the  purchase  money  is  paid  by  one  per- 
son, and  the  conveyance  taken  by  another,  there  is  a  resulting  trust 
created  by  implication  of  law  in  favor  of  the  former,  (McGowan  v. 
McGowan,  80  Mass.  121;  Cutler  v.  Tuttle,  19  N.  J.  Eq.  558;  Cecil  Bank 
v.  Snively,  23  Md.  253;  Caple  v.  McCollum,  27  Ala.  465;  Harvey  v.  Led- 
hetter,  48  Miss.  95;  Oberthier  v.  Stroud,  33  Tex.  522;  Hampson  v.  Fall, 
64  Ind  382,  386;  Johnson  v.  Quarles,  46  Mo.  423;  Tinsley  v.  Tinsley,  52 
Iowa,  14,  2  N.  W.  528;  Rogan  V.  Walker,  i  Wis.  591;  Bush  v.  Stanley, 
122  111.  407,  13  N.  E.  249;  Boyer  v.  Libey,  88  Ind.  235;  Forrester  v. 
Moore,  77  Mo.  652;  Ramage  v.  Ramage,  27  S.  C.  39,  2  S.  E.  834;  Laws 
v.  Law,  76  Va.  527;  Bates  v.  Kelly,  80  Ala.  142:  Van  Buskirk  v.  Van 
Buskirk,  148  111.  9,  35  N.  E.  383;  Bostleman  v.  Bostleman,  24  N.  J.  Eq. 
103;  Edwards  v.  Edwards,  39  Pa.  St.  377;  Milner  v.  Freeman,  40  Ark. 
62;  McCartney  v.  Bostwick,  32  N.  Y.  53  [the  opinion  reviews  the  rule 
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and  change  made  by  statute];  Galbraith  v.  Galbraith,  190  Pa.  St.  225,  42 
Atl.  683;  Smithsonian  Institution  v.  Meech,  169  U.  S.  398,  18  Sup.  Ct. 
Rep.  396,  4  Prob.  Rep.  Annot.  i;  Long  v.  King,  117  Ala,  429,  23  So.  534; 
Camden  v.  Bennett,  64  Ark.  155,  41  S.  W.  854;  Stephenson  v.  McQin- 
tock,  141  111.  604,  31  N.  E.  310;  Murphy  v.  Clayton,  113  Cal.  I53»  45  Pac. 
267.    And  see  Boyd  v.  McLean,  i  Johns.  Ch.  582.) 

(b)  Kay  be  trust  pro  tanto. —  Where  a  part  of  the  purchase  money 
is  paid  by  one,  and  the  title  is  taken  by  another,  a  resulting  trust  pro  tanto 
may  be  thus  created,  but  in  such  a  case  it  must  be  shown  that  the  pay- 
ment is  made  for  some  specific  part  or  distinct  interest  in  the  estate.  A 
general  contribution  of  a  sum  of  money  toward  the  entire  purchase  is  not 
sufHcient.  (McGowan  v.  McGowan,  80  Mass.  121;  Bailey  v.  Hemenway. 
147  id.  328,  17  N.  E.  645;  Bourke  v.  Callanan,  160  Mass.  195,  35  N.  E.  460; 
Dudley  v.  Dudley,  176  Mass.  37,  56  N.  E.  loii;  O'Donnell  v.  White,  18 
R.  I.  659,  29  Atl.  769;  Strong  v.  Messinger,  148  111.  434»  36  N.  E.  617; 
Stephenson  v.  McClintock,  141  111.  613,  31  N.  E.  310.  And  see  Crop  v. 
Norton,  2  Atk.  74;  Sayre  v.  Townsend,  15  Wend.  647;  White  v.  Car- 
penter, 2  Paige,  217;  Perry  v.  McHenry,  13  111.  227;  Baker  v.  Vining,  30 
Me.  121.    And  compare  Jenkins  v.  Eldredge,  3  Story,  181.) 

It  is  only  necessary  to  show  what  part  or  amount  was  paid;  but  there 
must  be  certainty  as  to  the  interest  in  the  land.  (Currence  v.  Ward,  43 
W.  Va.  368,  374,  27  S.  E.  329  [the  opinion  is  valuable  in  review  of  the 
cases].) 

Where  the  consideration  proceeds  from  two  or  more  persons  jointly, 
a  resulting  trust  will  arise  in  proportion  to  the  amount  which  they  have 
severally  contributed.    (Cutler  v.  Tuttle,  19  N.  J.  Eq.  549.) 

If  only  part  of  purchase  money  is  paid  by  a  third  party,  there  may  be 
a  resulting  trust  pro  tanto.  (Cecil  Bank  v.  Snively,  23  Md.  253;  McCar- 
roU  V.  Alexander,  48  Miss.  128;  McGovern  v.  Knox,  21  Ohio  St 
547»  552;  Latham  v.  Henderson,  47  111.  185;  Case  v.  Codding,  38  Cal.  191; 
Bear  v.  Koenigstein,  16  Nebr.  65,  20  N.  W.  104;  Heiskell  v.  Powell,  23 
W.  Va.  717;  Somers  v.  Overhulser,  67  Cal.  237,  7  Pac.  645;  Lipscomb  v. 
Nichols,  6  Colo.  290;  Towle  v.  Wadsworth,  147  III.  80,  30  N.  E.  602,  35 
id.  73;  McGee  v.  Wells,  52  S.  C.  472,  30  S.  E.  602;  Collins  v.  Carson. 
30  Atl.  862;  Duvale  v.  Duvale,  56  N.  J.  Eq.  375,  40  Atl.  440;  Barton 
V.  Magruder,  69  Miss.  462,  13  So.  839;  Speer  v.  Bums,  173  Pa.  St. 
77 1  34  Atl.  212;  Trustees  Union  College  v.  Wheeler,  59  Barb.  615; 
Murphy  v.  Clayton,  113  Cal.  157,  45  Pac.  267;  South  Bernardino  Land 
Co.  V.  Bank,  127  Cal.  245,  59  Pac.  699.  And  see  Ex  parte  Trenholm,  19 
S.  C.  127.) 

(c)  Evidence. —  The  evidence  establishing  the  resulting  trust  should 
be  clear,  unequivocal,  and  convincing.  (Johnson  v.  Quarles,  46  Mo.  423: 
Forrester  v.  Moore,  77  id.  652;  Hillman  v.  Allen,  145  id.  638,  47  S.  W. 
509;  Carter  v.  Challen,  83  Ala.  135,  3  So.  313;  Camden  v.  Bennett,  64 
Ark.  156,  41  S.  W.  854;  Strong  v.  Messinger,  148  111.  434,  36  N.  E.  617.) 

Beyond  a  doubt.    (Pickler  v.  Pickler,  180  111.  169,  54  N.  E.  311.) 
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When  thus  established  by  written  evidence,  an  irreconcilable  conflict 
in  the  testimony  of  the  parties  does  not  prevent  proper  relief.  (Bates  v. 
Kelly,  80  Ala.  142.) 

It  is  not  necessary  that  it  should  be  proved  beyond  any  doubt;  may 
be  established  by  preponderance  of  the  testimony.  (Baylor  v.  Hopf,  81 
Tex.  637,  17  S.  W.  230.) 

(d)  Husbiuid  and  wife. —  May  be  trust  in  favor  of  a  wife  in  lands 
purchased  by  her  husband  in  his  own  name  with  her  funds.  (Berry  v. 
Wiedman,  40  W.  Va.  36,  20  S.  E.  817;  Bible  v.  Marshall,  103  Tenn.  324, 
52  S.  W.  1077;  Shelby  v.  Tardy,  84  Ala.  ^rjy  4  So.  276;  Standard  Mercan- 
tile Co.  V.  Ellis,  2,7  S.  E.  593.) 

But  otherwise  when  she  made  a  gift  of  the  money  to  her  husband. 
Rotten  V.  Scott,  82  N.  W.  437.  And  under  Wisconsin  statute,  see  Skin- 
ner V.  James,  69  Wis.  605,  35  N.  W.  37.) 

And  so  in  favor  of  the  husband  as  against  the  wife  and  her  heirs. 
(Gogherty  v.  Bennett,  y^  N.  J.  Eq.  87.) 

But  not  in  favor  of  a  husband  when  he  has  made  a  general  contribu- 
tion toward  the  purchase  by  his  wife.    (O'Donnell  v.  White,  18  IL  I. 

659,  29  Atl.  769.) 

As  between  husband  and  wife,  the  presumption  is  that  the  husband,  in 
paying  the  money  for  a  deed  to  his  wife,  intends  a  settlement  or  gift. 
(Sing  Bow  v.  Sing  Bow,  30  Atl.  867;  Leslie  v.  Leslie,  53  N.  J.  Eq.  275, 
31  Atl.  170;  Milner  v.  Freeman,  40  Ark.  62,  67;  Dorman  v.  Dorman,  187 

111.  154,  S8  N.  E.  235.) 

But  such  presumption  may  be  rebutted  by  proof  of  intent.  (Smith- 
sonian Institution  v.  Meech,  169  U.  S.  399,  18  Sup.  Ct.  Rep.  396,  4  Prob. 
Rep.  Annot.  i ;  Duvale  v.  Duvale,  56  N.  J.  Eq.  375,  40  Atl.  440.  And  see 
Dorman  v.  Dorman,  supra.)  And  as  between  husband  and  wife.  (See 
Clark  V.  Timmons,  39  S.  W.  534;  aflFd.  orally  by  Supreme  Court,  id.  535 
[Tenn.] ;  Kegerreis  v.  Lutz,  187  Pa.  St.  252,  41  Atl.  26;  Bcringer  v.  Lutz, 
188  Pa.  St.  364,  41  Atl.  643.) 

The  payment  by  the  wife  of  a  part  of  the  consideration  for  a  convey- 
ance to  her  husband  does  not  create  a  resulting  trust,  under  the  excep- 
tion preserved  by  the  New  York  statute.  (Schierloh  v.  Schierloh,  148 
N.  Y.  103,  42  N.  R  409.)  And  as  to  husband  and  wife  under  New  York 
statute.  (Garfield  v.  Hatmaker,  15  N.  Y.  475;  Gage  v.  Gage,  83  Hun,  362, 
31  N.  Y.  Supp.  903.) 

(e)  Partnepshlp —  Resulting  trust  in  favor  of  a  partnership.  (Cottle 
V.  Harold,  72  Ga.  830;  Fairchild  v.  Fairchild,  64  N.  Y.  471;  Traphagan 
v.  Burt,  67  id.  30;  Crone  v.  Crone,  180  111.  599,  54  N.  E.  605;  Darrow  v. 
Calkins,  154  N.  Y.  513,  515,  49  N.  E.  61.) 

(0  Under  statute  —  New  York  —  Indiana  —  Wisconsin Resulting 

trust  in  favor  of  creditors  of  person  paying  the  consideration,  under 
New  York  statute.  (See  Niver  v.  Crane,  98  N.  Y.  40;  Wood  v.  Robinson, 
22  id.  564;  Lanahan  v.  Caflfrey,  40  App.  Div.  126,  57  N.  Y.  Supp.  724; 
Mandeville  v.  Campbell,  45  App.  Div.  512,  61  N.  Y.  Supp.  443;  McCor- 
mick  v.  Wilden,  61  App.  Div.  619,  70  N.  Y.  Supp.  627.) 


528  PROBATE   REPORTS   ANNOTATED. 

The  New  York  statute  has  no  application  where  the  trust  is  expressly- 
reserved  in  and  by  the  grant,  or  is  declared  by  another  instrument,  thus 
relieving  it  from  the  effect  of  a  secret  trust.  (Woerz  v.  Rademacker. 
120  N.  Y.  62,  23  N.  E.  1 1 13.  And  see  Gage  v.  Gage,  83  Hun,  362,  31  N. 
Y.  Supp.  903;  subsequent  appeal,  same  effect,  13  App.  Div.  565,  43  N.  Y. 
Supp.  810;  Jeremiah  v.  Pitcher,  26  App.  Div.  402,  49  N.  Y.  Supp.  788; 
affd.,  163  N.  Y.  574  [without  opinion],  57  N.  E.  11 13.) 

Where  an  absolute  conveyance  is  taken  without  the  consent  or  knowl- 
edge of  the  person  making  the  payment,  trust  may  result,  under  excep- 
tion made  by  the  New  York  statute.  (Lounsbury  v.  Purdy,  18  N.  Y. 
515;  Swinburne  v.  Swinburne,  28  id.  568;  Siemon  v.  Schurck,  29  id.  598; 
Gilbert  v.  Gilbert,  2  Abb.  Ct.  App.  Dec.  256.  And  see  Reitz  v.  Reitz, 
80  N.  Y.  539;  Moore  v.  Moore,  42  App.  Div.  93,  58  N.  Y.  Supp.  905.) 

Under  the  New  York  statute.  (Stebbins  v.  Morris,  23  Blatchf.  181; 
Brown  v.  Cherry,  59  Barb.  628;  McCartney  v.  Bostwick,  32  N.  Y.  53; 
Everett  v.  Everett,  48  id.  218;  Robbins  v.  Robbins,  89  id.  251;  Robert- 
son V.  Sa^yrc,  134  id  97>  31  N.  E.  25a) 

Under  the  Indiana  statute  (similar  to  that  of  New  York).  (Prow  v. 
Prow,  133  Ind.  340,  32  N.  E.  1121.) 

Under  the  Wisconsin  statute.  (Campbell  v.  Campbell,  70  Wis.  311,  33 
N.  W.  743.) 

(g)  Illii«tratly«  cams.—  Resulting  trust  sustained.  (Hall  v.  Congdon, 
56  N.  H.  279;  Qark  v.  Clark,  43  Vt.  685.) 

The  resulting  trust  is  limited  to  amount  or  value  of  consideration 
paid    (Kelley  v.  Jermcss,  50  Me.  455.) 

There  can  be  no  resulting  trust  founded  upon  a  fraudulent  arrange- 
ment.   (Almond  v.  Wilson,  75  Va.  613,  626.) 

Money  ha$ted  for  purpose  of  a  purchase  retains  that  character,  and 
rebuts  th«  implication  of  a  trust    (Whaley  v.  Whaley,  71  Ala.  159,  162.) 

Resulting  trust  may  exist  without  actual  payment  of  money  as  con- 
sideration for  the  conveyance;  if  there  is  an  equivalent  it  is  sufficient 
for  the  purpose.  (Fay  v.  Fay,  50  N.  J.  Eq.  260,  24  Atl.  1036;  Bostlexnan 
V.  Bostleman,  24  N.  J.  Eq.  103.) 
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In  re  Robinson's  Will. 
Illinois  Masonic  Orphans'  Home  vs.  Gracy  et  al, 

[Stipreine  Court  of  Illinois,  April  18,  1901 ;  190  111.  95,  60  N.  £.  194.] 

Wills  —  Contest  —  Evidence  —  Acknowledgment  —  Pres- 
ence OF  Witnesses  —  Testamentary  Capacity  —  Evi- 
dence. 

1.  Under  Hurd's  Rev.  Stat.  1899,  chap.  148,  f  13.  providing  that  on  appeal 

to  the  Circuit  Court  from  a  judgment  of  any  Probate  Court  disallow- 
ing the  probate  of  a  will,  it  shall  be  lawful  for  the  party  seeking  the 
probate  of  the  will  to  support  the  same  by  any  evidence  competent' 
to  establish  a  will  in  chancery,  the  party  seeking  the  probate  may 
prove  the  execution  and  sanity  of  the  testator  by  any  legitimate  evi- 
dence, and  is  not  limited  to  the  testimony  of  the  witnesses  thereto. 

2.  Those  resisting  admission  of  the  will  to  probate  on  such  an  appeal 

cannot  introduce  evidence  as  to  the  testator's   sanity,   other  than 
that  of  the  attesting  witnesses. 

3.  Where,  on  appeal  to  the  Circuit  Court  from  a  judgment  disallowing 

the  probate  of  a  will,  the  questions  which  were  before  the  court  were 
whether  the  will  was  signed  in  the  presence  of  the  attesting  wit-j 
nesses  or  acknowledged  by  the  testator,  and  whether  he  was  at  that 
time  possessed  of  testamentary  capacity,  the  questions  were  of  fact, 
to  be  determined  from  the  evidence. 

4.  On  an  issue  whether  a  wiD  had  been  acknowledged  by  testator  in  the 

presence  of  the  witnesses,  one  of  the  witnesses  testified  that  he  went 
into  testator's  room,  and  asked  if  he  had  been  sent  for  to  sign  a  will,' 
and  one  present  replied  in  the  affirmative,  the  question  not  being 
addressed  to  the  testator,  but  to  those  present  generally;  that  he 
started  to  read  the  will,  when  one  present  said  it  was  not  customary 
for  witnesses  to  read  the  will,  and  referred  the  matter  to  testator, 
who  said,  "  Yes."  The  other  witness  testified  that  the  first  witness, 
on  entering  the  room,  said  he  believed  they  were  wanted  as  wit- 
nesses to  testator's  will,  but  she  was  not  quite  sure  as  to  the  exact 
words;  that  the  other  witness  asked  if  there  was  any  objection  to 
their  reading  the  will,  and  one  present  remarked  that  it  was  not  to 
be  known  until  afterward,  referring  to  the  testator,  who  said,  "  Yes," 
or  nodded  his  head.  The  one  who  drew  the  will  and  was  present 
testified  that  on  the  two  witnesses  entering  the  room  the  testator 
informed  them  that  he  wished  them  to  sign  his  will,  and  he  was  cor- 
roborated by  another.  Held,  that  the  evidence  was  sufficient  to  show 
that  the  will  was  acknowledged  by  the  testator  in  the  presence  of 
•    the  witnesses. 
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5.  A  contention  that  the  testimony  of  the  witnesses  was  so  conflicting^ 

that  its  credibility  was  impeached  was  without  merit 

6.  The  two  witnesses  to  a  will  were  of  the  opinion  that  at  the  time  when 

testator  acknowledged  the  will  to  them  he  was  in  such  a  condition 
of  mind  as  to  be  incapable  of  comprehending  the  transaction  in  hand. 
The  two  others  who  were  present  testified  that  the  testator  did  under- 
stand what  was  being  said  and  done,  and  two  persons  who  came 
into  testator's  room,  immediately  after  the  retirement  of  the  wit- 
nesses, testified  that  testator  was  fully  able  to  understand  and  com- 
prehend his  surroundings.  Held,  that  the  evidence  was  sufficient  to 
establish  testamentary  capacity  on  the  part  of  the  testator. 
Magruder,  J.,  dissenting. 

Error  to  Circuit  Court,  Jackson  county;  Joseph  P.  Roberts, 
Judge. 

Application  by  the  Illinois  Masonic  Orphans'  Home  for  the 
probate  of  the  will  of  Hiram  C.  Robinson,  deceased,  to  which 
Betty  Gracy  and  others  filed  a  contest.  Decree  refusing  probate 
of  will,  and  proponent  brings  error.     On  rehearing. 

Reversed. 

Wan'clle  &  Clithero  and  James  H.  Martin,  for  plaintiff  in 
error. 

John  M.  Herbert,  William  V,  IVhitson,  and  Sawyer  &  Evans, 
for  defendants  in  error. 

Per  Curiam, —  An  opinion  was  filed  in  this  case  at  a  former 
term  affirming  the  judgment  of  the  court  below ;  but,  upon  peti- 
tion of  plaintiffs  in  error  for  a  rehearing,  the  conclusion  was 
reached  that  the  record  ought  to  receive  further  consideration. 
This  writ  of  error  is  from  an  order  of  the  Circuit  Court  of  Jack- 
son county,  refusing  the  probate  of  the  will  of  Hiram  C.  Robin- 
son, deceased,  the  case  having  been  brought  to  the  Circuit  Court 
by  the  beneficiaries  from  the  County  Court  of  that  county,  which 
had  also  refused  to  admit  the  instrument  to  probate.  The  will 
appears  upon  its  face  to  have  been  executed  at  Metropolis,  111., 
February  13,  1899,  signed  by  Hiram  C.  Robinson,  and  witnessed 
in  the  following  form:  "At  his  request  we  sign  as  witnesses, 
having  no  interest  under  said  will.    This  the  13th  day  of  Feb- 
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ruary,  1899.  Witnesses:  Evangeline  Gordon,  L.  E.  Gordon/' 
The  instrument  is  in  three  clauses,  the  first  making  small  be- 
quests  to  relatives  of  the  testator ;  the  second  bequeathing  per- 
sonal property  necessary  for  his  burial  and  the  erection  of  a 
suitable  monument  to  his  grave ;  the  third  giving,  devising,  and 
bequeathing  all  the  remainder  of  his  estate,  real  and  personal^ 
to  the  plaintiff  in  error,  "  the  Illinois  Masonic  Orphans'  Home, 
now  located  at  Chicago,  Illinois,  in  trust  for  the  benefit  of  the 
above-named  institution,  as  a  perpetual  fund,  the  interest,  rents^ 
and  profits  only  to  be  annually  applied  to  the  use  and  benefit 
of  above-mentioned  institution,  the  trustees  of  said  institution 
to  keep  the  body  or  principal  of  the  fund  so  invested  as  to  be 
safe  and  profitable,  in  bearing  interest,  rents,  and  profits."  The 
further  provisions  of  the  will  direct  his  executor  to  turn  over 
the  property  to  this  beneficiary,  authorizing  him  to  convert  the 
property  into  cash  in  the  manner  to  realize  the  greatest  amount 
to  the  purpose  mentioned ;  to  sell  bonds,  make  deeds,  etc. ;  and 
nominating  George  N.  Albon,  of  De  Soto,  Jackson  county,  as. 
his  executor,  revoking  all  former  wills,  etc.  The  grounds  upor^ 
which  it  is  claimed  the  Probate  and  Circuit  Courts  were  justified 
in  refusing  to  admit  the  instrument  to  probate  are  that  it  was 
not  shown  that  the  attesting  witnesses  were  present  and  saw  the 
testator  sign  the  will  in  their  presence,  or  that  he  acknowledged 
the  same  to  be  his  act  and  deed,  or  that  they  believed  him  to  be 
of  sound  mind  and  memory  at  the  time  of  signing  or  acknowl- 
edging the  same,  nor  did  these  facts  sufficiently  appear  on  the 
hearing  in  the  Circuit  Court  from  other  testimony.  The  stat- 
ute (Kurd's  Rev.  Stat.  1899,  chap.  148,  §  13)  provides :  "  When 
the  probate  of  any  will  and  testament  shall  have  been  refused 
by  any  County  Court,  and  an  appeal  shall  have  been  taken  from 
the  order  or  decision  of  such  court  refusing  to  admit  such  will 
to  probate,  into  the  Circuit  Court  of  the  proper  county,  as 
provided  by  law,  it  shall  be  lawful  for  the  party  seeking  probate 
of  such  will,  to  support  the  same,  on  hearing  in  such  Circuit 
Court,  by  any  evidence  competent  to  establish  a  will  in  chancery ; 
and  in  case  probate  of  such  will  shall  be  allowed  on  such  appeal, 
it  shall  be  admitted  to  probate,  liable,  however,  to  be  subsequently 
contested,  as  provided  in  the  case  of  wills  admitted  to  probate 
in  the  first  instance."        Under  this  statute,  it  is  well  settled 
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that  on  such  appeal  the  party  seeking  probate  of  a  will  may 
prove  its  execution  and  the  sanity  of  the  testator  by  any  legiti- 
mate evidence,  and  is  not  limited  to  the  testimony  of  the  wit- 
nesses thereto.  {Crowley  v.  Crotvley,  80  111.  469;  Thompson 
V.  Owen,  174  id.  229,  51  N.  E.  1046.)  Also  those  resisting  its 
admission  to  probate  on  such  appeal  cannot  introduce  evidence 
as  to  the  testator's  sanity  other  than  that  of  the  attesting  wit- 
nesses. {Crits*s  Heirs  v.  Pierce,  106  111.  167.)  In  our  former 
opinion  we  said :  "  Whether  or  not  the  decedent,  Hiram  C. 
Robinson,  was  of  sound  mind  and  memory  at  the  time  of  mak- 
ing the  alleged  will,  and  whether  or  not  there  was  any  suffi- 
cient witnessing  and  acknowledgment  thereof,  were  questions 
of  fact  for  the  Circuit  Court  to  determine,  the  parties  having 
waived  a  trial  by  jury."  It  is  insisted  in  the  petition  for  rehear- 
ing and  subsequent  argument  on  behalf  of  the  plaintiff  in  error 
that  this  language  is  in  conflict  with  what  was  said  in  Graybed 
V.  Gardner  (146  111.  337,  34  N.  E.  528),  the  language  there  being; 
"  The  question  whether  a  will  had  been  executed  with  all  the 
proper  formalities  is  one  of  law,  and  not  of  fact,  which  a  jury 
can  consider,"  citing' Roe  v.  Taylor  (45  111.  485).  When  the 
questions  which  were  before  the  court  in  this  case  are  properly 
considered,  there  is  no  inconsistency  in  the  foregoing  statement 
and  the  law  announced  in  the  Graybeal  Case,  The  controvers}' 
here  is  not  whether,  upon  its  face,  the  instrument  was  "  executed 
with  all  the  proper  formalities,"  but  whether  it  was  signed  in 
the  presence  of  the  attesting  witnesses  or  acknowledged  by  the 
testator  to  be  his  act  and  deed,  and  whether  he  was  at  that  time 
of  sound  mind  and  memory;  and  these  were  questions  of  fact 
to  be  determined  from  the  evidence. 

The  more  serious  question  in  the  case  is  whether  the  order  of 
the  Circuit  Court  on  these  questions  was  authorized  by  the  evi- 
dence. The  evidence  does  show  that  the  witnesses  were  not 
present  and  did  not  see  the  testator  sign  the  instrument,  but 
whether  he  acknowledged  in  their  presence  that  the  same  was 
his  act  and  deed  is  one  of  the  controverted  questions  in  the 
case.  Lawrence  E.  Gordon,  who  is  a  dentist  by  profession,  tes- 
tified, after  identifying  the  will :  "  I  signed  said  instrument  as 
witness  February  13,  1899.  I  signed  it  as  witness  to  the  will 
of  Dr.  Robinson.     George  N.  Albon,  Maggie  Everett,  my  wife. 
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Evangeline  Gordon,  and  Dr.  Robinson  were  present  when  I 
appended  my  name.  It  was  about  noon  when  I  signed  it  as 
witness.  My  wife  and  I  were  sent  for  to  sign  the  will  of  Dr. 
Robinson.  *  *  *  i  went  into  Dr.  Robinson's  room,  and 
asked  him  if  I  had  been  sent  for  to  sign  the  will ;  that  was  the 
meaning  of  it.  George  N.  Albon  said,  '  Yes,  sir.'  I  don't  re- 
member any  other  conversation  at  that  moment.  I  next  took 
up  the  will,  and  started  to  turn  it  over  to  read  it,  and  Mr.  Albon 
objected,  saying,  '  It  is  not  customary  for  witnesses  to  read 
the  will,'  and  referred  the  matter  to  Dr.  Robinson,  and  he  said, 
*  Yes.'  Dr.  Robinson  was  lying  in  bed  at  the  time,  propped 
up  with  pillows,  half  reclining  and  half  sitting.  We  signed  the 
will  and  went  home.  Myself  and  wife  signed  it.  Evangeline 
is  her  name.  I  took  the  word  of  my  wife  that  I  was  sent  for 
to  sig^  the  will,  and  I  read  the  clause  that  *  this  is  my  last  will.* 
Nothing  more  was  said  with  respect  to  my  signing  it.  I  asked 
the  question,  '  Is  that  the  purpose  ? '  Mr.  Albon  said,  '  Yes, 
sir ; '  the  purpose  to  witness  the  will  of  Dr.  Robinson.  I  did  not 
ask  anybody  specially  the  question;  I  asked  the  room.  Dr. 
Robinson  was  in  thfs  room.  I  did  not  then  look  at  Dr.  Robin- 
son, but  put  the  question  generally.  I  put  it  to  some  one  that 
had  authority  to  answer.  After  I  received  the  answer,  '  Yes, 
sir,'  I  sat  down  to  the  table,  and  started  to  read  the  will.-  Mr. 
Albon  objected,  and  I  read  the  attesting  clause,  but  not  aloud. 
Nothing  further  was  said  by  any  one  that  I  remember."  To 
the  question,  "  The  entire  conversation  was  your  question,  which 
you  put  to  the  room  in  general  when  you  came  in ;  the  answer 
of  Mr.  Albon;  the  interposition  that  you  should  not  read  the 
will ;  Dr.  Robinson  made  reply,  '  Yes ; '  that  was  all  that  was 
said  ?  "  he  answered,  "  I  think  it  was." 

The  other  attesting  witness,  Evangeline  Gordon,  testified  that 
she  resided  in  Metropolis,  and  is  the  wife  of  L.  E.  Gordon; 
that  her  name  to  the  paper  purporting  to  be  the  will  of  Dr. 
Robinson  is  in  her  handwriting ;  that  she  is  not  positive  as  to  the 
date,  February  13,  1899,  but  that  it  >vas  in  that  month  of  that 
year.  She  says :  ''  I  signed  it  as  a  witness  to  witness  the 
will  of  Hiram  C.  Robinson.  George  N.  Albon,  Maggie  Everett, 
Dr.  Robinson,  Dr.  Gordon,  and  myself  were  present  when  I 
signed  as  witness  to  the  will  of  Hiram  C.  Robinson.    Maggie 
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Everett  came  after  me,  and  requested  me  to  bring  my  husband 
to  witness  it.  After  that  we  went  in  the  room.  My  husband 
asked  what  he  just  told  you,  as  near  as  I  can  tell.  He  said,  '  I 
believe  you  want  us  as  witnesses '  to  Dr.  Robinson's  will.  I 
think  that  is  the  question  he  put  to  the  house;  just  said,  as 
witnesses.'  I  am  not  sure  whether  he  said  *  will '  or  not.  That 
was  the  understanding,  as  Miss  Everett  had  said.  My  husband 
said,  '  Have  you  any  objection  to  us  reading  the  will  ? '  I  be- 
lieve Mr.  Albon  said,  '  It  is  not  to  be  known  until  afterward ; 
isn't  it  true  ? '  speaking  to  Dr.  Robinson ;  and  he  said,  *  Yes, 
sir,'  or  nodded  his  head.  He  meant  that  it  wasn't.  That's  the 
way  I  understood  it.  I  am  not  positive  which  is  correct  —  my 
version  or  my  husband's  —  who  said  the  words  used,  was  '  It  is 
not  customary  for  witnesses  to  read  the  will.'  Albon  made  a 
remark,  but  I  could  not  put  it  into  his  exact  words,  but  said  in 
some  words,  '  It  is  not  to  be  known.'  Mr.  Albon  said  the  con- 
tents are  not  to  be  known  until  afterward.  I  think  what  my 
husband  has  said  about  this  transaction  and  what  I  have  said 
is  correct  —  either  is  correct.  My  husband  and  I  signed  the 
will,  got  up,  and  went  home.  That  was  all  that  occurred  there 
then." 

The  testimony  of  the  other  two  persons  present  at  the  time, 
George  N.  Albon  and  Maggie  Everett,  on  this  branch  of  the 
case,  is  substantially  as  follows :  Albon,  after  testifying  in  detail 
as  to  his  having  written  the  will  and  the  circumstances  under 
which  he  did  so,  and  that  Dr.  Robinson  read  it  over  and  signed 
it,  delivering  it  back  to  him,  says :  "  I  asked  him  who  he  would 
have  witness  this  will,  and  he  said:  *  Dr.  .Gordon  and  his  wife: 
I  will  have  Maggie  step  over,  and  ask  them  to  sign  it.'  He 
told  her  to  go,  and  have  them  come  and  sign  it  as  witnesses. 
She  went,  and  had  not  been  gone  over  five  minutes  until  they 
came.  They  said,  '  How  are  you  by  this  time,  doctor? '  E>r. 
Robinson  replied,  *  Feeling  very  comfortable ; '  and  followed  that 
by,  *  I  will  have  to  trouble  you  once  more ;  I  want  you  to  sign 
my  will  as  witnesses ; '  and  as  he  said  it  he  motioned  to  where 
the  paper  was  lying,  and  Dr.  Gordon  walked  up  and  says,  *Any 
objection  to  my  reading  this  over? '  I  looked  at  Dr.  Robinson, 
and  the  doctor  replied,  'The  contents,  doctor,  are  not  to  be 
known.'    Then  I  said,  *  You  may  read  the  attesting  clause.  Dr. 
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Gordon.'  After  he  had  read  it  he  laid  the  paper  down  and 
signed  it,  and  Mrs.  Gordon  followed  and  signed  it  as  witness. 
They  then  went  out. 

Maggie  Everett  testified  that  she  had  been  the  housekeeper 
and  nurse  of  Dr.  Robinson  for  several  years,  and  had  known  him 
for  twenty-seven  or  twenty-eight  years;  that  on  the  morning 
of  the  13th  of  February,  1899,  after  the  will  was  signed  by  Dr. 
Robinson,  "  Mr.  Albon  asked  who  would  witness  it.  He  said 
to  '  Go  over  to  (Jordon's,  and  tell  Mrs.  Gordon  that  he  would 
like  for  them  to  come  and  sign  his  will  as  witnesses.'  I  went. 
Mrs.  Gordon  said  that  they  would  come  as  soon  as  Dr.  Gordon 
•came  to  dinner.  I  went  back.  They  came,  and  Dr.  Gordon 
asked  Dr.  Robinson  how  he  was  feeling.  He  said,  *  Very  com- 
fortable ; '  and  said,  '  I  will  have  to  bother  you  a  little  again ; 
I  want  you  to  sign  my  will  as  witnesses ; '  and  handed  the  will 
to  Mr.  Gordon."  The  witness  was  asked,  "After  the  doctor 
had  asked  them  to  sign  the  will,  did  Mr.  Gordon  say  anything?  " 
and  she  answered :  "  When  Dr.  Robinson  asked  him  to  sig^ 
the  will.  Dr.  Gordon  picked  the  will  up,  and  asked  if  there  was 
any  objection  to  his  reading  it.  Dr.  Robinson  replied,  '  The 
contents  are  not  to  be  known.'  Mr.  Albon  pointed  to  the  clause 
at  the  bottom.  Mr.  Gordon  read  this,  and  signed  the  will,  and 
Mrs.  Gordon  signed  after  he  did.  Mrs.  Gordon  said  she  would 
have  to  hurry  back  to  get  dinner.  They  were  there  about 
ten  minutes,  I  suppose.  The  paper  here  shown  me,  puport* 
ing  to  be  the  last  will  of  Dr.  Robinson,  is  the  paper  Mr. 
Albon  prepared  that  day,  and  is  the  one  about  which  I  have 
been  testifying.  It  is  in  George  N.  Albon's  handwriting.  I 
saw  him  write.  The  signature  to  it  is  in  the  handwriting  of  Dr. 
H.  C.  Robinson.  I  saw  him  sign  his  name  to  the  paper,  and 
I  saw  the  witnesses  sign  their  names  to  this  paper.  They  were 
about  nine  feet  from  Dr.  Robinson  when  they  signed  it.  He 
was  in  bed.  The  will  was  on  the  stand  table.  The  table  was 
at  the  doctor's  [Robinson's]  side.     He  could  see  it." 

Each  of  these  witnesses  was  cross-examined  at  considerable 
length,  and  counsel  in  their  argument  give  somewhat  conflicting 
opinions  as  to  the  effect  of  their  testimony.  We  think  however 
that  the  foregoing  is,  in  effect,  what  they  each  swore  to,  and  that 
no  just  criticism  can  be  made  upon  the  apparent  frankness  and 
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candor  of  either  of  them.  It  is  true  this  testimony  is  confUcting^ 
as  to  whether  the  testator  expressly  acknowledged  the  will  to 
be  his  act  and  deed  in  the  presence  of  the  attesting  witnesses, 
but  such  an  acknowledgment  in  words  is  not  essential  to  the 
validity  of  the  will.  **  The  statute  does  not  require  the  acknowl- 
edgment to  be  in  language.  Any  act  which  indicates  the  same 
thing  with  unmistakable  certainty  will  answer  as  well."  (Alii" 
son  V.  Allison,  46  111.  61.)  "  The  acknowlec^iment  of  the  tes- 
tator need  not  necessarily  be  manifested  by  words,  but  may  be 
indicated  by  his  acts  and  his  conduct.  Here  the  person  who 
drew  the  will  and  who  superintended  its  execution  spoke  of  it 
as  the  testator's  will  in  the  testator's  presence,  and  requested  the 
witnesses,  in  the  testator's  presence,  to  sigK  it  as  his  will.  The 
silence  and  presence  of  the  testator  gave  consent  to  these  declara* 
tions  on  the  part  of  the  person  superintending  the  execution  of 
the  will,  and  amounted  to  an  acknowledgment  by  the  testator 
of  the  will  as  his  act  and  deed."  (Harp  v.  Parr,  168  111.  459,  48 
N.  E.  113,  and  cases  cited.)  The  testimony  of  the  attesting  wit- 
nesses brings  this  case  within  the  rule  thus  announced,  unless  it 
must  be  held  that  Dr.  Robinson  was  at  the  time  in  a  mental  con* 
dition  incapable  of  understanding  the  business  in  hand,  and  they 
(Gordon  and  his  wife)  think  he  was.  Even  their  testimony 
tends  to  show  that  by  his  response  to  Albon  whether  the  contents 
of  the  will  should  be  then  known  he  understood  what  was  being 
said  and  done.  In  addition  to  the  testimony  of  Albon  and  Miss 
Everett,  which  is  direct  and  positive  as  to  the  fact  that  he  did 
comprehend  and  understand  what  was  said  and  done,  there  is 
the  testimony  of  Mrs.  Jane  Helms,  and  her  daughter  Emma 
Helms,  who  came  into  the  room  immediately  upon  the  retire- 
ment of  Mr.  and  Mrs.  Gordon,  to  the  effect  that  Dr.  Robinson 
was  at  that  time  in  a  condition  of  mind  to  fully  understand  and 
comprehend  his  surroundings;  in  other  words,  that  he  was  at 
that  time  of  sound  mind  and  memory.  The  whole  evidence 
bearing  upon  this  branch  of  the  case  we  think  establishes,  with 
reasonable  certainty,  that  by  his  words  and  conduct  the  testator 
did  acknowledge,  in  the  presence  of  the  attesting  witnesses,  that 
the  instrument  was  his  will.  It  is  to  be  observed  that  the  at- 
testation clause  which  the  witnesses  signed  says,  "At  his 
request  we  sign  as  witnesses,"  etc. 
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On  the  other  branch  of  the  case  —  that  is,  whether  he  was  at 
that  time  of  sound  mind  and  disposing  memory  —  the  evidence 
introduced  by  the  proponents  of  the  will,  which  alone  could  be 
properly  considered  upon  the  appeal  to  the  Circuit  Court,  cer- 
tainly proves  prima  facie  that  he  did  possess  testamentary  ca- 
pacity. It  is  true  that  Mr.  and  Mrs.  Gordon  gave  it  as  their 
opinion  that  he  was  at  the  time  in  a  comatose  condition,  and 
that  he  was  incapable  of  comprehending  and  understanding  the 
business  in  hand ;  but  the  evidence  of  Albon  and  Miss  Everett 
to  the  contrary  is  equally  positive,  and  their  testimony  is  cor- 
roborated by  that  of  Mrs.  and  Miss  Helms,  as  we  have  seen; 
also,  as  to  his  mental  condition  generally,  these  and  other  wit- 
nesses testify  that  he  had  sufficient  mind  and  memory  to  make 
a  will,  within  the  rule  in  this  State  defining  testamentary  ca- 
pacity. As  under  section  13  (supra)  interested  parties  may  con- 
test the  will  in  chancery  after  it  is  admitted  to  probate,  we  do 
not  deem  it  proper  at  this  time  to  enter  upon  a  further  discus- 
sion of  the  evidence  on  the  question  of  sanity. 

We  cannot  agree  with  counsel  on  either  side  in  their  criticism 
upon  the  testimony  of  the  four  persons  present  at  the  time  of 
the  attestation  of  the  will.  It  is  insisted,  on  the  one  hand,  that 
the  evidence  of  Mr.  and  Mrs.  Gordon  is  contradictory,  and 
therefore  its  credibility  is  impeached.  In  our  opinion,  there  is 
no  such  discrepancy  in  their  statements  as  ought  to  weaken  the 
evidence  of  either.  While  their  language  is  not  identical  in  de- 
scribing what  was  said  and  done,  we  think  Mrs.  Gordon  truly 
said,  "  Either  is  correct : "  that  is,  their  language  means  the 
same.  Nor  do  we  agree  that  there  is  sufficient  ground  in  the 
evidence  for  the  severe  denunciation  made  by  counsel  for  de- 
fendants in  error  of  the  truthfulness  and  credibility  of  Albon  and 
Miss  Everett.  It  is  perhaps  true  that  Albon  manifested  some 
disposition  to  have  the  will  sustained,  resulting,  no  doubt,  from 
a  pride  in  having  that  which  he  did  in  superintending  the  exe- 
cution of  it  sustained;  but,  beyond  this,  none  of  the  four  wit- 
nesses is  shown  to  have  had  any  interest  whatever  in  the  result 
of  the  case  or  the  slightest  motive  to  misstate  the  facts  as  they 
understood  them. 

On  the  whole  record,  after  a  careful  reconsideration  of  th^ 
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•evidence  and  the  arguments  of  counsel,  we  are  constrained  to 
hold  that  the  Circuit  Court  erred  in  the  judgment  enterec*  It 
will  accordingly  be  revetsed,  and  the  cause  will  be  remanded 
to  that  court,  with  directions  to  enter  an  order  admitting  the 
will  to  probate. 

Reversed  and  remanded. 

Magruder,  J.,  dissenting. 


Brackney  et  d.  vs.  Fogle  et  aL 

(Supreme  Court  of  Indiana,  April  26,  1901;  156  Ind.  535,  60  N.  £.  J03.] 

Wills  —  Contest  —  Mental  Unsoundness  —  Evidence  — 
Physicians  —  Confidential  Communications  —  Effect 
of  Administrator's  Claim  of  Privilege  —  Comments  of 
Counsel  —  Presumptions. 

I.  In  a  will  contest,  evidence  of  nonexpert  witnesses  that  testatrix  was 
not  able  to  transact  business  at  the  time  of  and  prior  to  the  execution 
of  the  will  is  incompetent,  since  her  incompetency  to  transact  the 
business  of  making  a  will,  and  not  business  in  general,  is  alone  in 
issue. 

5.  Where,  in  a  will  contest,  the  administrator  invokes  the  provision  of 
Burns'  Rev.  Stat.  1894,  i  505  (Horner's  Rev.  Stat.  1897,  I  497;  Rev. 
Stat.  1881,  §  497),  rendering  a  physician  incompetent  to  testify  to 
confidential  communications  with  his  patient,  it  was  error  for  the 
court  to  permit  contestant's  attorney  to  argue  that  the  administra- 
tor's objection  should  be  taken  as  an  admission  that  the  physician's 
evidence  would  be  unfavorable  to  his  case,  and  for  the  court  to 
charge  that,  inasmuch  as  the  administrator  might  waive  such  objec- 
tion, and  himself  call  the  physician  as  a  witness,  the  jury  might  con- 
sider the  administrator's  conduct  in  failing  so  to  do,  and  objecting 
to  the  evidence,  in  determining  the  case,  since  the  presumption  that 
the  witness'  testimony  would  have  been  unfavorable  does  not  apply 
to  a  failure  to  call  a  privileged  witness. 

Appeal  from  Circuit  Court,  Noble  county;  C.  W.  Watkins, 
Judge, 
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Suit  by  Mina  Fogle  and  others  against  Edna  Brackney  and 
others  to  set  aside  a  will.  From  a  judgment  in  favor  of  com- 
plainants, defendants  appeal. 

Reversed. 

r.  M.  Eells,  L.  /f.  Wrigley,  R.  W.  McBride,  and  H.  G.  Z^m- 
merman,  for  appellants. 

L.  IV.  Welker  and  //.  C.  Peterson,  for  appellees. 

Hadley,  J. —  Suit  by  appellees  to  contest  the  will  of  Esther  S. 
Davis  upon  the  ground  of  mental  unsoundness  and  undue  influ- 
ence. Judgment  for  the  appellees,  which,  as  affirmatively  shown 
by  the  record,  rests  upon  the  issue  of  mental  unsoundness.  In 
the  progress  of  the  trial  the  court  permitted  the  following  ques- 
tions and  answers  of  witnesses,  on  behalf  of  appellees :  "  In 
your  judgment,  Mrs.  Love,  from  what  you  have  testified  to  as 
having  observed  about  her  when  you  were  there  with  her,  was 
«he  then  of  sound  mind,  and  capable  of  transacting  business  ?  " 
Answer,  "  I  cannot  say  that  she  was  of  unsound  mind.  I  would 
not  suppose  she  could  transact  business  at  the  time  I  saw  her." 
Of  another  witness :  "  Based  upon  the  facts  you  have  testified 
to,  state  if,  in  your  opinion,  Mrs.  Davis,  during  your  visits  to  her, 
was  of  sound  mind,  and  able  to  transact  business."  Answer, 
"  Well,  I  don't  think  she  was  capable  of  doing  business."  Of  a 
third :  "  Now,  Miss  Shaffer,  from  what  you  saw  while  there  in 
the  morning,  and  learned  from  speaking  to  her,  was  she,  in  your 
judgment,  a  person  of  sound  mind,  and  capable  of  transacting 
business?"  Answer,  "I  don't  know  hardly  how  to  answer. 
She  might  have  been  of  sound  mind.  She  was  suffering  so  she 
could  not  have  attended  to  any  business  when  I  saw  her."  In- 
competent testimony  on  a  material  matter  is  presumed  to  be 
prejudicial.  {Johnson  v.  Anderson,  143  Ind.  493,  42  N.  E.  815.) 
The  foregoing  testimony  with  respect  to  the  mental  capacity  of 
the  testatrix  to  do  business  is  clearly  incompetent.  The  capacity 
of  the  testatrix  to  do  business  as  applied  to  the  business  of  mak- 
ing a  will  is  the  precise  question  the  jury  was  called  upon  to 
decide.  This  it  was  the  duty,  and  exclusive  province,  of  the  jury 
to  do  from  a  consideration  of  all  the  pertinent  facts  proven  by 
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all  the  witnesses,  as  affected  and  controlled  by  the  court's  exposi- 
tion of  the  law,  and  not  from  the  crude  opinion  of  the  witnesses 
based  upon  the  particular  facts  within  the  witness'  range.  The 
theory  of  such  an  investigation  is  this :  The  witnesses  may  give 
the  facts  indicating  the  mental  characteristics  and  tendencies  of 
the  person  under  inquiry,  and  on  account  of  certain  well-known 
indescribable  aspects  of  expression  and  action  nonexpert  wit- 
nesses may,  upon  the  facts  they  state,  express  an  opinion  as  to 
mental  soundness  generally.  The  court  explains  to  the  jury  how 
the  law  influences  the  facts  established;  and  the  jury,  from  all 
the  facts,  as  controlled  by  the  law,  determines  whether  there  was 
sufficient  mental  capacity  to  do  the  thing  in  controversy.  The 
witness  deals  only  with  facts;  the  jury  with  the  law  and  facts. 
(Hamrick  v.  State,  134  Ind.  324,  34  N.  E.  3 ;  Johnson  v.  Ander- 
son, 143  Ind.  493,  42  N.  E.  815;  Yost  v.  Conroy,  92  Ind.  464, 
47  Am.  Rep.  156;  Goodwin  v.  State,  96  Ind.  550.)  During  the 
trial.  Dr.  Reiff,  the  physician  who  attended  the  testatrix  in  her 
last  illness,  was  offered  as  a  witness  by  appellees,  and,  upon  ob- 
jection by  the  appellant  administrator  with  the  will  annexed,  was 
excluded,  under  section  505,  Bums'  Rev.  Stat.  1894  ( §  497,  Hor- 
ner's Rev.  Stat.  1897,  and  §  497,  Rev.  Stat.  1881).  During  his 
argument  to  the  jury,  an  attorney  for  appellees,  over  objection  of 
the  appellants,  was  permitted  to  comment  on  the  exclusion  of  Dr. 
Reiff,  and  on  the  right  of  the  administrator  to  waive  the  statute, 
and  permit  the  physician  to  testify,  and  to  call  him  as  a  wit- 
ness ;  among  many  other  things,  saying,  in  effect,  that  the  doctor 
had  been  with  the  testatrix  shortly  before  the  will  was  executed, 
knew  her  condition,  could  and  would  have  told  it,  and  appellants 
kept  the  witness  from  the  stand  to  suppress  the  truth.  The  court, 
over  the  further  objection  of  appellants,  instructed  the  jury  that 
under  the  law  the  administrator  had  the  legal  right  to  object  to 
the  physician's  testifying  to  any  facts  that  came  to  his  knowledge 
while  professionally  treating  the  testatrix,  such  matters  being 
confidential ;  but  the  administrator  had  the  right  to  waive  objec- 
tion to  such  testimony,  and  could  himself  call  the  doctor  to  the 
stand,  and  his  failure  to  do  so,  or  permit  him  to  testify  to  such 
facts,  might  rightfully  be  commented  on  by  counsel,  and  that  the 
jury  might  consider  the  conduct  of  the  administrator  in  these 
respects,  with  all  the  other  evidence,  in  determining  the  case. 
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These  rulings  are  complained  of.  This  court  has  uniformly 
given  section  505  (§  497)  a  broad  and  liberal  construction  in 
furtherance  of  its  purpose.  {Associ(Uion  v.  Beck,  77  Ind.  203, 
207, 40  Am.  Rep.  295 ;  Association  v.  Riddle,  91  Ind.  84 ;  WiHiams 
V.  Johnson,  112  id.  273,  13  N.  E.  872;  Heuston  v.  Simpson,  115 
Ind.  62,  17  N.  E.  261 ;  Morris  v.  Morris,  119  Ind.  341,  21  N.  E. 
918;  Insurance  Co.  v.  Deining,  123  Ind.  384,  24  N.  E.  86,  375; 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  23  N.  E.  973;  Gurley 
V.  Park,  135  Ind.  440,  35  N.  E.  279.)  The  purpose  of  the  statute 
has  its  roots  in  public  policy,  and  is  intended  to  promote  that  con- 
fidence and  full  disclosure  often  absolutely  necessary  to  a  correct 
treatment  of  the  patient,  and  which  may  be  withheld  under  im- 
pending danger  of  publication.  The  origin  of  the  rule  is  of  very 
great  antiquity,  and  has  never  fiatled  of  enforcement  by  the  courts, 
so  far  as  we  have  observed ;  and  when  the  legislature  of  our  State 
in  1861  (Acts  1861,  p.  52),  and  again  in  1881  (Acts  1881,  p.  289, 
§§  274,  275),  extended  the  right  to  testify,  first  to  all  white  per- 
sons, and  then  to  all  persons  except  the  classes  specified,  it  was  at 
both  times  deemed  expedient  to  include  within  the  exception  the 
facts  learned  by  a  physician  when  professionally  attending  a 
patient.  And  so  the  statute  stands,  and  has  stood  for  forty  years, 
in  certain  and  unambig'jous  terms,  clearly  guaranteeing  protec- 
tion to  every  patient  while  living  and  after  he  is  dead.  (Heuston 
V.  Simpson,  supra;  Morris  v.  Morris,  supra;  Gurley  v.  Park, 
supra.)  Shall  the  efficiency  of  the  statute  be  destroyed  by  indi- 
rection? To  claim  the  protection  of  a  statute  is  the  legal  right 
of  a  patient,  or  his  representative,  of  no  less  inviolability  than 
any  other  personal  right ;  and  it  is  wholly  inconsistent  with  that 
right  to  say  that  its  exercise  in  a  judicial  proceeding  ^lall  be 
allowed  to  prejudice  the  cause  of  him  who  claims  it.  The  cases 
constituting  the  class  to  which  Hinshaw  v.  State  (147  Ind.  334, 
47  N.  E.  157),  and  Lee  v.  State  ([at  this  term]  60  N.  E.  299), 
belong,  and  which  are  extensively  collected  in  i  Grcenl.  Ev. 
([i6th  ed.]  §  195b),  and  which  hold  that  it  is  proper  for  counsel 
to  comment  upon  the  failure  to  call  accessible  witnesses  who 
know,  or  are  supposed  to  know,  about  the  facts  in  controversy, 
are  founded  upon  the  single  presumption  that  the  testimony  such 
absentees  might  give  is  reasonably  presumed  to  be  prejudicial  to 
the  party's  cause  or  defense,  and  cannot  therefore  be  accepted  as 
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authority  in  cases  where  the  absence  of  the  testimony  rests  upon 
a  confidential  relation,  which  may  involve  matters  prejudicial  to 
the  character  or  memory  of  the  party,  as  well  as  to  the  subject- 
matter  of  the  suit.  It  is  not  difficult  to  conceive  cases  wherein 
the  testimony  of  a  witness  would  be  useful  as  affecting  the  suit, 
but  the  statute  invoked  to  protect  matters  of  graver  concern. 
The  rule  does  not  therefore  apply  to  the  failure  to  call  a  priv- 
ileged witness.  To  sustain  the  rulings  complained  of  would 
amount  to  little  less  than  a  repeal  of  the  statute.  If  to  claim  its 
benefits  is  to  be  animadverted  upon  by  opposing  counsel,  and  the 
fancies  of  ingenious  advocates  turned  against  the  cause  of  the 
party  making  it,  and  become  a  proper  consideration  for  the  jury 
in  determining  their  verdict,  then  the  confidence  of  the  sick  room» 
demanded  by  public  policy,  and  which  the  statute  seeks  to  secure, 
would  be  so  exposed  to  violation  as  to  keep  it  in  a  constant  state 
of  intimidation.  Then  again  if  the  evidence  is  incompetent,  and 
its  exclusion  is  to  become  evidence  against  the  party  asking  for 
it,  to  be  construed  by  the  jury  "  with  all  the  other  evidence," 
we  see  no  reason  why  the  rule  should  not  apply  in  like  manner 
to  the  exclusion  of  all  evidence  prohibited  by  statute,  and  thus 
allow  competent  secondary  evidence  to  arise  from  incompetent 
primary  evidence.  The  law  suffers  no  such  incongruities. 
Whatever  the  rule  may  be  with  respect  to  personal  injury  cases 
and  the  like,  when  the  party  entitled  to  the  privil^e  is  the  actor, 
and  brings  his  suit  to  recover  damages  for  the  particular  subject 
protected  by  the  privilege  (as  in  Lane  v.  Boicourt,  128  Ind.  420, 
27  N.  E.  mi,  and  City  of  Warsaw  v.  Fisher,  24  Ind.  App.  46, 
55  N.  E.  42),  we  think  it  clear  that  when  the  question  arises  as  an 
incident  of  the  defense  (as  in  this  case),  which  the  plaintiff  must 
know  in  advance  the  defendant  is  entitled  to,  and  which  must  be 
reckoned  against  all  questions  of  advantage  and  unfairness  are 
so  completely  removed  as  to  forbid  any  inference  of  fact  to  arise 
from  an  assertion  of  the  right,  and  consequently  to  preclude  com- 
ment to  or  consideration  by  the  jury.  (See  Adams  v.  Main,  3 
Ind.  App.  232,  236,  29  N.  E.  792;  Boyle  v.  Smithman,  146  Pa.  St» 
255,  23  Atl.  397;  Freeman  v.  Fogg,  82  Me.  408,  19  Atl.  907; 
Johnson  v.  State,  63  Miss.  313 ;  Bird  v.  State,  50  Ga.  585 ;  Black- 
man  v.  State,  78  Ga.  592,  3  S.  E.  418;  Martin  Brown  Co,  v. 
Perrill,  yy  Tex.  199,  13  S.  W.  975;  Wentworth  v.  Lloyd,  10 
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H.  L.  Cas.  589;  I  Greenl.  Ev.  [i6th  ed.],  §  595b.)  The  decision 
in  Kern  v.  Kern  (154  Ind.  29,  55  N.  E.  1004)  does  not  affect  the 
question  we  have  here.  The  question  in  the  Kern  Case  related  to 
the  competency  of  an  attorney,  who  had  written  and  attested  a 
will,  which  had  become  lost,  to  testify,  over  objection  as  privi- 
leged, to  the  contents  of  the  lost  instrument,  after  the  death  of 
the  testator.  A  disclosure  of  the  facts  elicited  from  the  attorney 
after  the  death  of  the  testator  was  in  no  sense  a  breach  of  con- 
fidence. The  will  being  a  solemn  declaration  of  purpose  to  dis- 
pose of  property  otherwise  than  as  the  law  proposes,  to  be 
effective,  its  publication,  upon  the  death  of  the  maker,  by  the 
witnesses  selected  by  him  for  that  purpose,  was  essential,  and  the 
disclosure  of  its  contents  after  his  death  was  therefore  exactly 
what  the  testator  intended;  and  that  which  was  intended  for 
publication  cannot  be  regarded  as  privileged. 

There  are  other  questions  presented  of  a  character  to  be  avoided, 
or  not  liable  to  arise  again,  in  a  retrial,  that  we  have  passed  with- 
out consideration.  Judgment  reversed,  with  instructions  to  grant 
appellants'  motion  for  a  new  trial. 


In  re  Brown's  Estate. 

[Supreme  Court  of  Iowa,  April  10,  igoi ;  85  N.  W.  617.] 

Executors  and  Administrators  — :  Assets  —  Duty  to  Ac- 
count —  Liability  for  Interest  —  Liability  of  Executor 
—  Banks  —  Joint  Deposit  —  Joint  Property  of  Husband 
and  Wife  —  Sufficiency  of  Evidence  —  Gifts. 

1.  Evidence  of  a  banker's  understanding  that  certain  money  deposited 

with  him  by  deceased,  for  which  the  certificates  were  issued  jointly 
to  deceased  and  his  wife,  belonged  to  the  former,  is  entitled  to  no 
weight  on  an  issue  between  the  executor  and  the  wife  as  to  the  own- 
.  ership  of  such  money. 

2.  A  husband  deposited  money  in  a  bank,  and  took  the  certificate  in  the 

name  of  himself  and  wife.  The  wife  testified,  in  a  suit  against  the 
executor  of  the  husband,  that  she  had  bought  a  portion  of  the  farm 
twenty-five  years  before;  and  the  executor,  who  was  the  son  of 
deceased,  testified  that  the  money  deposited  was  earned  on  the  farm. 
Held  not  to  show  that  the  money  was  not  jointly  owned  by  the  has* 
band  and  wife,  as  indicated  by  the  joint  certificate. 
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3-  A  husband  deposited  money  in  a  bank,  and  took  the  certificate  jointlf 
in  the  names  of  himself  and  wife,  and  stated  to  the  banker  that  he 
did  so  to  enable  the  wife  to  draw  the  money  on  his  death.  He  was 
informed  by  the  banker  that  the  latter  would  pay  either  husband  or 
wife.  The  husband  gave  the  certificate  to  the  wife  to  keep,  but  there 
was  no  evidence  that  he  intended  to  part  with  the  title  thereto.  Held 
not  sufficient  to  show  a  gift  to  the  wife,  and  hence  would  not  prevent 
one-half  of  such  sum  from  passing  to  the  executor  of  the  husband. 

4.  Such  evidence  was  not  sufficient  to  show  that  the  money  was  left  with 

the  banker  as  trustee,  his  obligation  being  similar  to  that  of  the 
maker  of  a  note. 

5.  Where  an  executor  receives  money  belonging  to  a  third  person,  and 

does  not  use  it  for  the  benefit  of  the  estate,  but  for  his  own  use,  and 
reports  it  as  estate  property,  such  person  cannot  hold  the  executor 
liable  on  objections  to  his  account  in  the  Probate  Court,  but  must 
resort  to  an  action  in  a  court  of  competent  jurisdiction. 
€.  Where  ari  executor  uses  estate  moneys  for  his  own  purposes,  he  is 
chargeable  with  interest  thereon. 

Appeal  from  District  Q>urt,  Jones  county;  H.  M.  Remley, 

Judge. 

Upon  the  death  of  John  Brown,  in  December,  1896,  his  wife, 
Mary,  and  son,  Maurice,  were  appointed  executors  of  his  es- 
tate. In  February,  1898,  Maurice  stated  in  his  report  as  exec- 
utor that  deceased  had  deposited  in  the  bank  of  L.  Schoonover 
at  the  time  of  his  death,  evidenced  by  certificates  of  deposit, 
$1,600,  of  which  he  had  no  knowledge  in  filing  the  inventory, 
and  asked  that  the  same  be  distributed  one-third  to  his  mother 
and  the  balance  to  him,  as  he  bad  purchased  his  sister's  interest. 
To  this  the  mother  filed  objections,  suppCMted  by  her  affidavit 
that  the  certificates  were  her  individiial  prc^rty,  but  these  were 
subsequently  withdrawn,  and  the  report  approved.  December 
8th  following,  Maurice  filed  his  final  report,  to  which  the  widow 
filed  exceptions,  averring,  in  substance,  that  the  certificates  re- 
ferred to  belonged  to  her,  and  ought  not  to  be  included  in  the 
settlement  of  the  estate ;  that  said  Maurice  never  had  but  $1,000 
thereof,  and  that  was  loaned  to  him  by  his  mother  to  enable 
him  to  purchase  his  sister's  interest ;  that  she  neither  signed  nor 
was  consulted  about  any  of  the  reports  filed;  that  she  was  in- 
duced to  withdraw  her  objections  to  the  former  report  by  his 
promise  to  support  and  maintain  her,  which  he  had  failed  to 
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carry  out  —  all  to  mislead  and  cheat  said  widow.  And  she  pr^ys 
that  the  approval  of  the  former  report  be  set  aside,  and  the 
-executor  be  required  to  vccouilt  for  said  money.  Later,  Maurice 
filed  a  substituted  report,  setting  out  the  agreement  withdraw* 
ing  exceptions  to  the  former  report,  and  averring  th&t  the  estate 
was  settled  as  therein  mentioned.  The  District  Court  ordered 
the  report  set  aside,  and  Maurice,  as  executor,  to  pay  the  widow, 
with  other  sums,  the  amount  of  the  certificates.  From  this 
order  he  appeals. 
Modified. 

C.  /.  Case  and  D.  McCcrn,  for  appellant. 

Ellison  &  Ercanbrack,  for  appdlee. 

Law),  J. —  Money  had  been  kept  on  deposit  by  deceased  in  the 
bank  of  L.  Schoonover  for  many  years,  evidenced  by  certifi- 
•cates  of  deposit  in  the  name  of  John  or  Mary  Brown.  The  cer- 
tificates in  controversy  were  issued  October  15,  1896,  to  John 
and  Mary  Brown.  According  to  the  banker,  they  were  so 
<irawn  that  in  event  of  Brown's  sudden  death  his  widow,  rather 
than  administrator,  might  obtain  the  money.  He  appears  to 
have  made  the  deposits,  but  she  to  have  taken  care  of  the  cer- 
tificates. The  source  of  this  money  is  not  disclosed,  though  she 
testified  to  having  bought  120  acres  of  the  farm  twenty-five 
years  prior  to  the  trial;  and  Schoonover,  to  his  understanding 
that  it  belonged  to  her  husband.  Maurice,  the  son,  relates  see- 
ing his  father  deposit  money,  and  states  generally  that  it  was 
earned  on  the  farm.  Conceding  all  said,  save  Schoonover's  un- 
derstanding, which  can  be  given  no  weight,  to  be  true,  and  it  is 
not  in  any  way  inconsistent  with  the  joint  ownership  indicated 
by  these  certificates.  Nor  do  we  think  the  deceased  parted  with 
his  interest  therein  during  his  lifetime.  It  appears  to  have  been 
his  design  to  have  the  certificates  so  drawn  that  he  might  have 
and  control  them  while  living,  and  that  upon  his  death  they 
might  pass  eo  instante  to  his  wife.  Schoonover  testified :  "  The 
reason  he  gave  for  having  the  certificates  drawn  to  himself  and 
her  was  that  if  he  died  she  would  draw  the  money.  *  *  * 
When  he  first  put  money  in  there   he  seemed  to   have  a  fear 
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that  he  might  drop  off/ and  then  she  could  get  the  money,  and 
no  one  else,  and  if  he  wanted  it  he  could  come  and  get  it  him- 
self." The  witness  advised  that  he  would  pay  either  on  the 
presentation  of  the  certificates.  This  indicates  no  intention  ta 
part  with  the  title  or  control  during  life.  If  not,  then  the  trans- 
action fell  short  of  a  gift,  as  there  was  no  present  delivery.  True, 
the  certificates  were  placed  in  the  wife's  keeping,  but  not  with 
.the  purpose  of  transferring  title.  Each  still  had  the  right  to 
draw  the  money.  In  order  to  constitute  a  gift,  there  must  be 
an  actual  transfer  by  the  donor  of  all  right  and  dominion  over 
the  thing  given.  If  this  is  to  happen  in  the  future,  it  amounts 
to  no  more  than  a  promise  without  consideration,  and  may  be 
disregarded.  (Ftirenes  v.  Eide,  109  Iowa,  511,  80  N.  W.  539.) 
In  the  authorities  cited  by  appellee  a  present  delivery  was  in- 
tended, or  else  the  instrument  had  been  left  with  a  third  party, 
without  reservation  of  right  to  recall,  to  be  delivered  at  death. 
(See  Guinan's  Appeal  [Conn.],  39  Atl.  482;  Schollmier  v. 
Schoendelen,  78  Iowa,  426,  43  N.  W.  282 ;  Dettmer  v.  Behrens, 
106  Iowa,  585,  76  N.  W.  853.)  Nor  can  it  be  said  that  the 
money  was  left  with  Schoonover  as  trustee.  There  is  nothing  to 
indicate  that  his  obligation  was  other  than  as  stipulated  in  the 
certificates  of  deposit.  And  by  these  he  was  payor  to  the  joint 
payees  therein  named,  with  liability  similar  to  that  of  maker  in  a 
promissory  note.  (Mereness  v.  Bank  [Iowa],  83  N.  W.  711.) 
Under  the  evidence  the  deceased  and  his  wife  were  joint  owners 
of  these  certificates  at  the  time  of  his  death,  and  his  undivided 
one-half  interest  therein  should  be  distributed  as  a  part  of  his 
estate. 

The  report,  including  the  entire  amount  of  the  certificates  as 
property  of  the  estate,  filed  in  February,  1898,  was  approved  in 
May  of  that  year;  the  widow  having  withdrawn  exceptions  pre- 
viously filed.  As  part  of  the  relief  prayed  in  her  objections  to 
the  final  report,  she  asked  that  above  order  of  approval  be  set 
aside,  and  the  executor,  Maurice  Brown,  be  required  to  account 
to  her  for  the  money  represented  by  the  certificates.  Evidently 
this  woman  of  seventy-five  years,  unable  to  read  or  write,  con- 
fided in  her  son  implicitly  in  the  management  of  the  estate,  and, 
if  she  is  to  be  believed  as  against  him,  was  induced  to  sign  the 
agreement  withdrawing  the  exceptions  to  the  report  without  hear- 
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ing  it  read,  and  without  understanding  that  the  $i,ooo  of  the 
proceeds  of  the  certificates  were  being  turned  over  to  him  as 
executor  of  the  estate.  Without  reviewing  the  evidence,  it  is 
enough  to  say  that  we  are  content  with  the  conclusion  of  the 
District  Court  that  the  order  should  be  vacated.  (See  Dorris  v. 
Miller,  105  Iowa,  565,  75  N.  W.  482.)  But  this  money  was  not 
used  for  the  benefit  of  the  estate.  The  executor,  Maurice  Brown, 
paid  it  for  his  sister's  interest  in  the  estate,  taking  title  in  himself 
individually.  That  an  action  may  not  be  maintained  against  an 
executor  under  such  circumstances  was  settled  in  Bank  v.  Crosby 
(108  Iowa,  651,  79  N.  W.  383).  The  mere  fact  that  he  reported 
it  as  property  of  the  estate  does  not  make  it  such.  To  hold  other- 
wise would  permit  him,  by  including  private  indebtedness  in  his 
report,  to  saddle  his  individual  obligations  on  the^estate,  and  this 
possibly  at  the  expense  of  his  bondsmen.  It  is  said  that  enough 
was  contained  in  the  objections  filed  to  warrant  such  relief.  But 
these  were  directed  at  the  final  report,  which  proceeded  on  a 
theory  such  that  acquiescence  therein  by  the  widow  would  have 
been  fatal  to  any  claim  against  the  executor  individually.  The 
office  of  exceptions  to  such  reports  is  not  to  demand  affirmative 
relief,  but  to  call  the  attention  of  the  court  to  errors  of  omission  or 
confimission  in  the  statements  of  account.  The  report  and  the 
objections  from  the  issues  to  be  tried  to  the  court,  and  involve 
no  more  than  the  correctness  of  the  account  presented  by  the 
executor  as  such.  His  individual  liability  is  not  involved.  The 
claims  of  the  widow  against  her  son  individually  must  be  deter- 
mined in  a  jurisdiction  other  than  the  court  of  probate. 

Our  conclusion,  briefly  stated,  is  that  the  executor  should  be 
charged  with  one-half  of  the  face  of  the  certificates,  with  the  in- 
terest accrued  up  to  the  time  he  received  the  money;  and  as  he 
made  use  of  that  received,  in  his  own  business,  he  should  account 
for  interest  thereon  at  the  rate  of  6  per  cent,  per  annum,  with 
annual  rests.  The  remaining  one-half  of  the  certificates  and  in- 
terest belongs  to  Mrs.  Brown  individually,  to  whom  her  son  is 
accountable  individually  for  the  portion  in  his  hands,  and  not  as 
executor.  The  judgment  as  thus  modified  is  affirmed;  the  costs 
in  both  courts  to  be  paid  from  the  funds  of  the  estate. 

Modified  and  affirmed. 
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Note.— INTEREST;  WHEN  CHARGED  AGAINST  EXECUTOR 

OR  ADMINISTRATOR. 

(a)  General  rule. 

(b)  Discretionary. 

(c)  Not  chargeable  against  moneys  retained  for  business  of  estate  or 

distribution. 

(d)  Compound  interest. 

(e)  Effect  of  mingling  trust  moneys  and  use  in  own  business. 

(f)  Moneys  retained  pending  litigation. 

(g)  Delay  in  investment, 
(h)  Delay  in  settlement. 

(i)    Other  illustrative  cases. 

(a)  General  rule. —  The  rule  to  be  applied  in  charging  administrators 
with  interest  is  well  settled;  in  all  cases  where  the  administrator,  with- 
out any  just  reason  or  excuse,  retains  the  money  in  his  own  hands, 
unemployed,  when  it  oug^t  to  be  paid  over;  in  all  cases  where  he 
receives  interest  for  money  which  belongs  to  the  estate,  and  in  all  cases 
where  he  applies  money  belonging  to  the  estate  to  his  own  use,  he  ought 
to  be  charged  with  interest.  (Bartlett  v.  Fitz,  59  N.  H.  502;  Matter  of 
Davis,  62  Mo.  450;  Julian  v.  Wrightsman,  73  id.  569;  Burnside  v.  Robert- 
son, 28  S.  C.  583,  6  S.  E.  843.    And  see  Hook  v.  Payne,  14  Wall.  257.) 

Ordinarily  the  administrator  is  not  chargeable  with  interest  until  the 
expiration  of  the  statutory  period  before  he  can  be  compelled  to  account 
and  distribute;  yet  if  it  be  proved  that  during  that  time  he  received  inter- 
est, or  used  the  moneys  or  credits,  he  must  pay  interest;  after  that  time 
he  is  prima  facie  liable  for  interest  on  all  moneys  coming  into  his  hands, 
and  can  only  relieve  himself  by  showing  an  application  of  the  money  to 
the  exigencies  of  the  estate.  (Anderson  v.  Gregg,  44  Miss.  171:  Oyce 
v.  Griswold,  49  Mo.  37;  Koon  v.  Munro,  11  S.  C.  140;  Graves  v.  Barnes. 
7  La.  Ann.  69.) 

An  executor  is  chargeable  with  interest  on  moneys  he  is  authorized  to 
distribute,  before  expiration  of  the  statutory  period,  when  he  fails  to  pay- 
CBrandon  v.  Hoggatt,  32  Miss.  335.  And  see  Clark  v.  Knox,  70  Ala. 
618;  Ogilvie  V.  Ogilvie,  i  Bradf.  356.) 

Executors  are  chargeable  with  interest  if  they  have  made  use  of  the 
money  themselves,  or  have  been  negligent,  either  in  not  paying  over  the 
money,  or  in  not  loaning  or  investing  it,  so  as  to  render  it  productive. 
The  time  from  which  interest  is  to  be  charged,  in  cases  of  negligence, 
varies  according  to  circumstances.  Six  months  from  the  time  the  money 
was  received  is  a  reasonable  period,  in  most  cases,  from  which  to  <iharge 
interest.  (Dunscomb  v.  Dunscomb,  i  Johns.  Ch.  508.  And  see  licnt  v. 
Howard,  89  N.  Y.  180.) 

After  such  period  the  burden  rests  upon  the  executor  to  explain  or 
justify  the  delay  in  making  investment.    (Id.) 
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The  general  rule  is  that  an  estocutor  or  administrator  who  retains 
funds,  and  keeps  no  interest  accotmt  to  show  what  was  in  fact  received, 
will  be  charged  with  interest,  upon  the  presuoiption  that  the  money  is 
employed,  which  may  be  rebutted.  (Smith  v.  Smithy  loi  N.  C.  464,  8  S. 
E.  128,  131,  133.    And  see  Pickens  v.  Miller,  83  N.  C.  543.) 

Executors  and  administrators  will  not  be  charged  with  interest  upon 
moneys  received  in  the  administration  of  their  trusts,  where  it  appears 
that  they  have  not  used  it  to  their  own  advantage,  or  that  no  profit  has 
arisen  from  it.     (Smith  v.  Smith,  loi  N.  C  461,  8  S.  E.  128,  131,  133)  ' 

Where  there  is  no  willful  breach  of  duty  by  an  executor,  simple  interest 
may  be  allowed  from  day  the  duty  should  have  been  performed.  (White 
v.  Ditson,  140  Mass.  352,  4  N.  E.  606.) 

Are  chargeable  with  interest  when  actually  received,  or  when  they 
apply  money  to  their  own  use,  or  unreasonably  neglect  to  pay  it  over. 
(Griswold  v.  Chandler,  5  N.  H.  492.)  Or  when  they  misappropriate  the 
funds  of  the  estate.    (Moody  v.  Hemphill,  71  Ala.  169.) 

(b)  Btocretionary. —  Charging  an  executor  or  administrator  with  inter- 
est on  undistributed  funds  is  a  discretionary  matter.  (Estate  of  Gloyd, 
93  Iowa,  303,  61  N.  W.  975;  Wolfort  v.  Reilly,  133  Mo.  463,  34  S.  W.  847; 
Wheekr  v.  Bolton,  92  Cal.  173,  a8  Pac.  558.) 

(c)  Hot  chargeable  ag^nst  moneys  retained  for  bnsinees  of  estate 
or  diatrlbutioB. —  Interest  cannot  be  charged  on  money  balance  reason- 
ably required,  or  which  may  be  required,  for  necessary  transaction  of 
the  business  of  the  trust  or  estate.  (Booker  v.  Armstrong,  93  Mo.  50,  4 
S.  W.  72:7:) 

Mere  neglect  to  invest  moneys,  which  may  be  called  upon  to  pay  to 
legatees  or  distributees  at  any  moment,  is  no  ground  for  charging  an 
executor  or  administrator  with  interest,  where  such  money  is  kept  ready 
in  bank  or  otherwise  to  be  paid  over  on  demand.  O^cot  v.  Emmott,  11 
Paige,  142.) 

-  Administrators  are  chargeable  with  interest  on  balances  in  their  hands, 
whenever  those  balances  accumulate  beyond  the  exigencies  of  admin- 
istration, unless  it  appears  that  the  fund  has  been  kept  sacred  and  intact 
for  the  cestuis  que  trust  as  their  property,  ready  to  be  delivered  to  them, 
so  that  profits  could  not  have  been  made  thereof.  (Pickens  v.  Miller,  83 
N.  C.  543;  Ex  parte  Glenn,  20  S.  C.  64.  And  see  Myers  v.  Myers,  98  Mo. 
262.  II  S.  W.  617.) 

(d)  Gompotmd  interest. —  Nothing  but  very  culpable  conduct  will  jus- 
tify charging  an  executor  or  administrator  with  compound  interest. 
(Alvis  V.  Oglesby,  87  Tenn.  173.  And  sec  Perkins  v.  HolHster,  59  Vt. 
350,  7  Alt.  305;  Lansing  v.  Lansing,  45  Barb.  183.) 

Ordinary  prudence  and  diligence  aU  that  is  required.  (Lansing  v. 
Lansing,  supra,) 

Executor  or  administrator  will  be  charged  with  compound  interest 
when  he  has  been  guilty  of  gross  maladministration.  (Lommen  v. 
Tobiason,  52  Iowa,  665,  3  N.  W.  715) 
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An  executor  cannot  be  charged  with  compound  interest  except  in 
cases  where  he  has  been  guilty  of  some  positive  misconduct  or  willful 
violation  of  duty;  though  he  may  be  presumably  chargeable  where  he 
has  mingled  the  funds  with  his  own,  yet  if  he  can  show  that  he  acted 
in  good  faith,  and  has  made  no  greater  profit  by  their  use,  he  will  be 
charged  only  simple  interest.  In  cases  of  mere  negligence,  compound 
interest  cannot  properly  be  added.  (Wheeler  v.  Bolton,  92  Cal.  160,  28 
Pac.  558.  And  see  Perkins  v.  Hollister,  59  Vt.  348,  7  Atl.  305;  Ackerman 
V.  Emott,  4  Barb.  626;  Thorn  v.  Garner,  42  Hun,  515.) 

(e)  Effect  of  mingling  trust  moneyn  and  use  in  own  businees.— 

Whatever  may  be  the  rule  in  England,  the  general  rule  which  seems  to 
be  established  in  the  United  States,  by  the  great  weight  of  authority,  is 
that  if  an  executor  or  trustee  mingles  the  trust  fund  with  his  own  money, 
or  uses  it  in  his  own  private  business,  he  will  be  charged  with  simple 
interest,  the  rule  is  subject  to  the  qualification  that  if  he  receives  or 
makes  more  than  legal  interest  he  shall  pay  more.  (St.  Paul  Trust  Co. 
v.  Kittson,  62  Minn.  414,  65  N.  W.  74.  And  see  Cruce  v.  Cruce,  81  Mo. 
676,  684  [the  opinion  is  valuable  in  review  of  the  cases] ;  Cannon  v. 
Apperson,  14  Lea,  554;  Perkins  v.  Hollister,  59  Vt.  350,  7  Atl.  605;  Haz- 
ard V.  Durant,  14  R.  I.  25;  Ogilvi^  v.  Ogilvie,  i  Bradf.  356,  359:  Matter 
ot  Myers,  131  N.  Y.  410,  30  N.  E.  135;  Matter  of  Nesmith.  140  N.  Y.  617, 
35  N.  E.  942;  Matter  qf  Sudds,  32  Misc.  Rep.  184,  66  N.  Y.  Supp.  231.) 

Where  executor  or  administrator  mingles  trust  moneys  with  his  own, 
and  uses  same  for  his  own  purposes,  he  may  be  charged  with  compound 
interest.  (Troup  v.  Rice,  55  Misc.  Rep.  278;  Perrin  v.  Leppcr,  72  Mich. 
454,  40  N.  W.  905;  Estate  of  Camp,  6  Mo.  App.  563;  Sowers  v.  Ingram, 
74  Mo.  192;  Estate  of  Clark,  53  Cal.  355;  Merrifield  v.  Long^mire,  66  id. 
180,  4  Pac.  1 176;  Crowder  v.  Shackelford,  35  Miss.  323;  Miller  v.  Lux, 
100  Cal.  609,  35  Pac.  345;  Schieffelin  v.  Stewart,  i  Johns.  Ch.  620;  Ber- 
wick V.  Halsey,  4  Redf.  18;  Matter  of  Kernochan,  104  N.  Y.  619,  11 
N.  E.  149.) 

But  interest  is  not  always  compounded.  (McCloskey  v.  Gleason,  56 
Vt.  265;  St.  Paul  Trust  Co.  v.  Kittson,  62  Minn.  408,  65  N.  W.  74; 
Roberts'  Appeal,  92  Pa.  St.  407;  Aldridge  v.  McClelland,  36  N.  J.  Eq. 
288;  McGeary's  Appeal,  6  Atl.  763;  Cannon  v.  Apperson,  14  Lea,  555; 
Jacot  V.  Emmett,  11  Paige,  142;  Matter  of  Mairs,  4  Redf.  160.) 

It  depends  upon  the  circumstances  of  the  case.  (Cannon  v.  Apper- 
son, supra;  Perkins  v.  Hollister,  59  Vt.  350,  7  Atl.  605.) 

And  whether  the  compounding  of  the  interest  becomes  necessary  to 
reach  the  gain  or  profit  the  executor  ought  to  refund  (SchieflFclin  v. 
Stewart,  i  Johns.  Ch.  620,  and  preceding  cases);  or  where  such  use  of 
the  money  amounts  to  gross  delinquency  and  intentional  violation  of 
duty  (Berwick  v.  Halsey,  supra);  or  where  the  executor  fails  to  account 
or  to  keep  accounts.    (Spear  v.  Tinkham,  2  Barb,  Ch.  211.) 
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Where  the  executor  uses  the  trust  money  in  trade  or  by  loan,  he  is 
charged  with  interest;  so  if  he  mingles  it  with  his  own,  and  uses  it  in 
common;  so  if  he  suffers  it  to  be  idle  when  it  might  have  been  invested. 
(Voorhees  v.  Stoothoff,  ii  N.  J.  L.  145  [the  opinion  reviews  the  cases 
as  to  obligation  to  pay  interest] ;  Anderson  v.  Gregg,  44  Miss.  170.) 

(0  Moneys  retained  pending  litig|ition —  Not  charged  when  moneys 
kept  in  bank  pending  a  contest  over  the  will.  (Taylor  v.  Minor,  90  Ky. 
544.  14  S.  W.  544.) 

But  simple  interest  charged  against  an  executor  on  account  of  money 
retained  by  him,  pending  litigation,  on  account  of  his  own  claim  against 
the  estate,  subsequently  disallowed  by  the  court.  (Clement's  Appeal,  49 
\2onn.  519.) 

And  so  interest  was  chargeable  on  a  balance  in  executor's  hands 
pending  an  appeal  from  an  order  disallowing  his  claim  for  moneys  paid 
by  him  to  husband  of  deceased  to  reimburse  hirii  for  funeral  expenses. 
(Galloway  v.  McPherson's  Estate,  76  Mich.  318,  43  N.  W.  449.) 

And  so  an  executor  may  be  chargeable  with  interest  where  account 
is  necessarily  delayed  by  litigation  by  him.  (Van  Houten  v.  Post,  32 
N.  J.  Eq.  709.) 

(g)  Delay  in  inveetment. —  Where  an  executor  unreasonably  delays 
an  investment  of  trust  funds,  he  may  be  charged  with  compound  interest 
(Hough  V.  Harvey,  71  111.  73;  Eliott  v.  Sparrell,  114  Mass.  404);  or  with 
interest  which  he  might  have  received  (Riley  v.  Mclnlear,  61  Vt.  254, 
17  Atl.  729,  19  id.  996;  Mathis  v.  Mathis,  18  N.  J.  L.  61.  And  see  Perrin 
v.  Lepper,  72  Mich.  454,  40  N.  W.  905.) 

And  that,  under  such  circumstances,  an  executor  may  be  chargeable 
with  interest.  (See  Monteith's  Exrs.  v.  Baltimore  Assn.,  21  Md.  426; 
Lloyd's  Estate,  82  Pa  St.  143;  Eppinger  v.  Canepa,  20  Fla.  264;  Almy  v. 
Probate  Court,  18  R.  I.  612,  30  Atl.  458.) 

But  may  relieve  himself  from  the  charg'^  by  showing  diligence  in 
trying  to  find  investment.     (Eppinger  v.  Canepa,  supra.) 

An  executor  who  keeps  moneys  of  estate  in  his  hands,  without  any 
apparent  reason  or  necessity,  may  be  guilty  of  negligence  or  breach  of 
trust,  subjecting  him  to  a  charge  of  interest.  (Monteith's  Exr.  v.  Balti- 
more Assn.,  21  Md.  432.) 

(h)  Delay  in  settlement. —  An  executor  or  administrator  may  be 
chargeable  with  interest  where  he  has  unreasonably  delayed  settlement 
of  the  estate.  (Scott  v.  Crews,  72  Mo.  261;  Succession  of  Touzanne,  36 
La.  Ann.  420;  Anderson  v.  Gregg,  44  Miss.  171;  May  v.  Green,  75  Ala. 
162;  Estate  of  Danforth,  66  Mo.  App.  586.)" 

Held  chargeable  under  such  circumstances  for  interest  after  lapse  of 
thirteen  months  from  date  of  hisf  letters.    (Smithers  v.  Hooper,  23  Md. 

274.) 

As  to  what  will  constitute  unreasonable  delay,  in  making  a  settlement 

so  as  to  charge  an  executor  or  administrator  with  interest,  it  depends 
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on  the  facts  and  circamstances  of  each  particular  case;  the  inqtiiry 
always  being  as  to  whether  a  prudent  man  dealing  with  hts  own  would 
have  acted  the  same.    (Clark  v.  Knox,  70  Ala.  608.) 

(i)  Other  illustr«tiT«  caMfl. —  If  liable  for  loss  c^  principal  of  inrest- 
ment,  interest  is  added  to  the  obligation.  (Garesche  v.  Priest,  9  Mo« 
App.  270.) 

Executor  charged  with  simple  interest  upon  excess  of  moneys  retained 
after  deducting  enough  to  meet  yearly  expenses.  (Frost  v.  Denman, 
41  N.  J.  Eq.  47,  2  Atl.  926.) 

May  be  charged  with  compound  interest  upon  the  amount  of  a  pay- 
ment not  approved  by  the  court.     (Miller  v.  Lux,  100  Clal.  609,  35  Pac. 

345,  639.) 

An  executor  s  fraudulent  omission  to  account  for  interest  subjects  him 
to  same  at  highest  legal  rate,  and  every  presumption  is  against  him. 
(Ringgold  V.  Stone,  20  Ark.  527.    And  see  Hook  v.  Payne,  14  Wall.  252.) 

An  administrator  does  not  become  chargeable  with  interest  merely 
because  he  withdraws  money  from  a  bank,  where  it  is  not  shown  that 
he  acted  in  bad  faith,  or  used  the  money  in  his  private  business,  or 
mingled  it  with  his  own,  or  deposited  it  in  bank  to  his  own  credit. 
(Estate  of  McQueen,  44  Cal.  584.  And  see  Lyendecker  v.  Eiseman,  .^ 
Dem.  72,  where  the  administrator  was  charged  with  interest  on  moneys 
unnecessarily  withdrawn  from  bank,  where  it  was  earning  interest.) 


Keys  et  at,  vs.  Wright  et  al. 

[Supreme  Court  of  Indiana,  April  23,  1901;  156  Ind.  521;  5o  N.  E.  309.] 

Wills  —  Contest  —  Devisee  —  Election  —  Estoppel. 

r.  In  an  action  to  contest  a  will  on  the  ground  that  the  testatrix  was  of 
unsound  mind,  and  that  the  alleged  will  was  not  duly  executed,  the 
defendants  answered  that  each  plaintiff  was  given  by  the  will  certain 
real  estate  in  severalty,  and  immediately  after  the  will  was  probated, 
with  full  knowledge  of  the  mental  condition  of  the  testatrix  at  the 
time  the  will  was  executed,  and  of  the  manner  in  which  and  the  cir- 
cumstances under  which  the  will  was  executed,  entered  under  the  will 
into  possession  of  the  realty  so  devised,  and  has  ever  since  remained 
in  possession,  enjoying  the  rents  and  profits,  fields  on  demurrer 
to  such  answer,  that  it  stated  a  complete  defense,  since  plaintiffs 
having,  with  full  knowledge,  elected  to  take  under  the  wiH,  they 
could  not  afterward  contest  its  vaKdity. 
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2.  'Where,  in  a  will  contest,  the  answer  sets  up  two  affirmative  defenses, 
and  oa  demurrer  thereto  one  defense  is  found  sufficient  as  a  complete 
defense  to  the  action,  it  is  unnecessary  for  the  court,  on  appeal,  to 
determine  the  sufficiency  of  the  other. 

Appeal  from  Circuit  Coort,  Qark  county;  James  K.  Marsh, 
Judge. 

Action  by  Jane  M.  Keys  and  others  against  Elizabeth  A. 
Wright  and  others.  From  a  judgment  for  defendants,  plaintiffs 
appeaf. 

Affirmed. 

George  H,  D.  Gibson,  for  appellants. 

M.  Z,  Stannard  and  W,  H.  Watson,  for  appellees. 

Baker,  J. —  Appellants  brought  this  action  to  contest  the  will 
of  Hannah  Moore  on  the  ground  that  the  testatrix  was  of  un- 
sound mind,  and  that  the  alleged  will  was  unduly  executed. 
Appellees  pleaded  two  affirmative  defenses:  (i)  That  each  ap- 
pellant was  given  by  the  will  certain  real  estate  in  severalty,  and 
immediately  after  the  will  was  probated,  entered  under  the  will 
into  possession  of  the  realty  so  devised,  and  has  ever  since  re- 
mained in  possession,  enjoying  the  rents  and  profits;  and  (2)  that 
each  appellant  was  given  by  the  will  certain  real  estate  in  sever- 
alty, and  immediately  after  the  will  was  probated,  with  full 
knowledge  of  the  mental  condition  of  the  testatrix  at  the  time  the 
will  was  executed,  and  of  the  manner  in  which  and  the  circum- 
stances under  which  the  will  was  executed,  entered  under  the  will 
into  possession  of  the  realty  so  devised,  and  has  ever  since  re- 
mained in  possession,  enjoying  the  rents  and  profits.  Appellants* 
demurrers  to  these  answers  for  want  of  facts  having  been  over- 
ruled, judgment  was  entered  on  appellants'  refusal  to  reply. 

The  second  answer  shows  a  deliberate  election  to  take  under 
the  will ;  and  this  election  precludes  appellants  from  assailing  the 
will's  validity.  {Lee  v.  Templeton,  73  Ind.  315;  Test  v.  Larsh, 
76  lA  452 ;  Floyd  v.  Floyd,  90  id.  130 ;  Palmerton  v.  Hoop,  131  id. 
23,  30  N.  E.  874;  Wilmore  v.  Stetler,  137  Ind.  127,  34  N.  E.  357, 
36  id.  856,  45  Am.  St.  Rep.  169;  Holland  v.  Spell,  144  Ind.  561, 
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42  N.  E.  1014;  Wilson  v.  Wilson,  145  Ind.  659,  44  N.  E.  665; 
Lee  V.  Tower,  124  N.  Y.  370,  26  N.  E.  943.)  Whether  or  not 
the  first  answer  is  good  is  made  a  moot  question  by  the  state  of 
the  record.  The  judgment  against  appellants  for  their  refusal  to 
reply  to  the  second  answer  is  unquestionably  correct.  Their  re- 
fusal to  reply  confirmed  their  admission  of  the  truth  of  the  aver- 
ments of  the  second  answer.  They  assert  that  the  first  is  bad  on 
account  of  the  omission  of  the  allegation  of  knowledge,  which  is 
the  only  allegation  of  the  second  answer  that  is  not  in  the  first. 
It  is  idle  to  decide  whether  or  not  appellants'  acceptance  of  the 
devises,  without  knowledge  of  the  testatrix's  mental  unsound- 
ness and  the  manner  in  which  and  the  circumstances  under  which 
the  will  was  executed,  would  defeat  their  action,  when  the  record 
shows  a  judgment  against  them  on  their  confession  that  they  had 
such  knowledge.  If  they  had  denied  the  answers,  and  if  there 
had  been  a  general  verdict  for  appellees,  the  judgment  on  such 
verdict  would  have  to  be  reversed  if  the  first  answer  was  bad, 
because  the  record  would  not  show  that  the  jury  had  found  the 
additional  allegation  of  knowledge  in  the  second  answer  to  be 
true.  But,  if  there  had  been  a  special  verdict,  in  which  all  the 
averments  of  the  second  answer  were  found  to  be  true,  the  judg- 
ment would  not  be  reversed,  even  if  the  first  answer  was  bad. 
(Gunder  v.  Tibbits,  153  Ind.  591,  55  N.  E.  762;  State  v.  Parsons, 
15s  Ind.  67,  57  N.  E.  711;  Ewbank  Mand.,  §  257.)  Surely,  a 
finding  of  the  jury  cannot  be  more  binding  upon  the  appellants 
than  their  own  solemn  admission  on  the  record. 
Judgment  affirmed. 
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In  re  Mayo's  Estate. 
Ex  parte  Northeastern  R.  Co. 

[Supreme   Court  of   South   Carolina,   April    i8,   1901 ;   60  S.   C.  401,  38 

S.  E.  634.1 

Administrators  —  Railway  Company  Liable  for  Death  of 
Intestate  —  No  Interest  in  His  Estate  —  Statutes  — 
Cause  of  Action  an  Asset. 

1.  Under  Code  Proc,  §  49,  providing  that  the  jurisdiction  assumed  by 

any  Probate  Court,  so  far  as  it  depends  on  the  place  of  residence, 
shall  not  be  contested  in  any  suit  or  proceeding,  except  in  an  appeal 
from  the  Probate  Court  in  the  original  case,  or  when  the  want  of 
jurisdiction  appears  on  the  record,  a  railroad  company  responsible 
for  the  death  of  an  intestate  cannot  attack  the  appointment  of  an 
administrator  for  a  decedent's  estate,  no  want  of  jurisdiction  ap* 
pearing  on  the  record. 

2.  Rev.  Stat.,  §  2315,  provides  that  whenever  the  death  of  a  person  shall 

be  caused  by  the  wrongful  act  or  neglect  oi  another,  and  the  act  or 
neglect  is  such  as  would  have  entitled  the  injured  party  to  recover 
damages  if  death  had  not  ensued  in  such  case,  the  person  or  corpora- 
tion causing  the  injury  shall  be  liable  to  an  action  for  damages. 
Section  2316  prescribes  that  such  action  shall  be  brought  by  the 
administrator  or  executor  for  the  benefit  of  the  husband  or  wife  and 
children  of  the  deceased;  and  section  2318  bars  such  action  where 
the  injured  person  had  brought  an  action  for  such  injuries  which 
had  proceeded  to  trial  and  final  judgment.  Held,  that  the  cause  o! 
action  given  the  administrator  or  executor  for  the  negligent  killing 
of  a  person  was  a  new  statutory  action,  and  not  a  mere  survival  of 
the  action  which  the  deceased  might  have  brought  for  the  injuries, 
and  hence  is  an  asset  only  enforceable  by  the  admmistrator  or 
executor,  and  the  proceeds  distributable  by  the  administrator  under 
statutory  direction  sufficient  to  support  the  grant  of  administration. 

3.  Where  a  resident   of   Florida   was   negligently   killed   by   a   railroad 

company  in  South  Carolina,  a  contention  that  administration  to 
enforce  the  statutory  right  of  action  against  the  railroad  company 
for  such  killing  should  be  granted  in  Florida  was  without  force, 
since  the  court  did  not  know  whether  or  not  such  an  action  was 
enforceable  in  Florida. 
McIvER,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Florence  counfyj 
George  W.  Gage,  Judge. 
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Petition  by  the  Northeastern  Railway  Company  for  the  revo- 
cation of  letters  of  administration  granted  to  J.  W.  McCown  on 
the  estate  of  James  M.  Mayo,  deceased.  From  a  judgment  re- 
fusing to  revoke  such  letters,  petitioner  appeals. 

Affirmed. 

The  following  is  the  petition  of  appellant,  referred  to  in  the 
dissenting  opinion: 

"  The  Northeastern  Railroad  Company,  petitioner  herein^  re- 
spectfully shows  to  this  court:  (i)  That  your  petitioner  is  a 
railroad  corporation  duly  organized  under  the  laws  of  the  State 
of  South  Carolina,  carrying  on  the  business  of  a  common  car- 
rier on  its  line  of  road  in  this  State.  (2)  That  heretofore,  on 
the  24th  day  of  November,  1897,  J.  W.  McCown  filed  his  peti- 
tion in  this  court  in  the  above-entitled  proceeding,  praying  that 
letters  of  administration  be  granted  him  by  this  court  upon  the 
estate  of  James  M.  Mayo,  deceased,  a  copy  of  which  petition  is 
hereto  annexed  as  a  part  hereof.  (3)  That  on  the  i6th  day  of 
December,  1897,  by  final  order  or  judgment  of  this  court,  let- 
ters of  administration  were  granted  in  the  above-entitled  pro- 
ceeding to  the  said  J.  W.  McCown,  as  administrator  upon  the 
estate  of  the  said  James  M.  Mayo,  styled  and  recited  in  said 
judgment  as  '  late  of  Florence  county,'  arid  the  said  J.  W.  Mc- 
Cown on  the  said  i6th  day  of  December,  1897,  took  the  usual 
oath  prescribed  for  administrators,  as  will  appear  by  a  copy  of 
the  said  judgment  and  oath  hereto  annexed  as  a  part  hereof.  Said 
judgment  so  rendered  and  said  letters  so  issued  were  graated 
upon  the  said  ex  parte  application  of  the  said  J.  W.  McCown. 
(4)  That  the  said  James  M.  Mayo,  at  the  time  of  his  death,  on 
the  1 2th  day  of  June,  1897,  was  not  a  resident  or  inhabitant  of 
this  State,  nor  a  citizen  thereof,  but  at  the  time  of  his  death,  and 
long  prior  thereto,  was  a  resident,  an  inhabitant,  and  a  citizen 
of  the  State  of  Florida,  with  his  residence  in  the  city  of  Oeala, 
county  of  Marion,  in  said  State  of  Florida.  (5)  That  the  said 
James  M.  Mayo  died  intestate,  leaving  no  estate  or  property  of 
any  description,  real  or  personal,  within  the  limits  of  the  State 
of  South  Carolina,  or  within  the  jurisdiction  of  this  courts  eitker 
at  the  time  of  his  death,  or  at  the  time  of  the  grant  of  said 
letters  of  administration,  or  since.    (6)  That  it  is  alleged  in  the 
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said  petition  of  the  said  J.  W.  McCown  that  the  said  James  M. 
Mayo  died  intestate,  leaving  his  widow  and  children  named  in 
said  petition  residents  of  the  State  of  Florida,  and  that  he  left 
no  property  withia  the  jurisdiction  of  this  court.  (7)  That  the 
said  J.  W.  McCown,  so  styling  himself  as  administrator  of  the 
estate  of  said  James  M.  Mayo,  on  or  about  the  27th  day  of 
December,  1897,  commenced  an  action  as  such  against  3rour 
petitioner  for  the  sum  of  twenty-five  thousand  dollars  damages 
in  the  Court  of  Common  Pleats  for  the  county  of  Florence  for 
the  alleged  negligent  killing  of  said  James  M.  Mayo  by  your 
petitioner  in  the  city  of  Florence  on  the  12th  day  oi  June,  1897, 
in  which  action  it  is  alleged  by  the  said  J.  W.  McCown  that  the 
said  James  M.  Mayo  '  was  a  stranger  in  the  city  of  Florence.' 
Your  petitioner  has  appeared  and  answered  the  complaint  in 
said  action,  and  your  petitioner  alleges  that  the  death  of  the  said 
James  M.  Mayo  was  not  caused  by  the  negUgence  of  your  peti- 
tioner, as  alleged  in  the  complaint  of  said  action.  By  an  order 
in  said  cause,  made  on  the  8th  of  February,  1899,  the  place  of 
trial  of  said  action  was  changed  from  the  county  of  Florence 
to  the  county  of  Williamsburg  in  this  State,  and  said  cause  is 
now  pending  in  said  court.  (8)  Your  petitioner  was  not  a  party 
to  the  proceedings  herein  culminating  in  the  grant  of  said  ad- 
ministration to  the  said  J.  W.  McCown,  and  had  no  notice 
thereof,  but  said  order  was  made  and  said  letters  were  granted 
solely  upon  the  ex  parte  application  of  the  said  J.  W.  McCown, 
unsupported  by  any  evidence  showing  or  tending  to  show  that 
the  said  James  M.  Mayo  was  either  a  resident  or  an  inhabitant 
of  the  county  of  Florence,  or  had  any  property  or  estate  therein 
to  be  administered  upon  or  within  the  jurisdiction  of  this  court. 
(9)  Your  petitioner  is  interested  in  said  final  order  made  herein 
appointing  the  said  J.  W.  McCown  administrator  of  the  estate 
of  the  said  James  M.  Mayo,  and  is  and  will  be  injured  thereby. 
The  said  final  order  and  said  letters  of  administration  so  made 
and  granted  are  iHegal,  null  and  void,  and  this  court  was  with- 
out jurisdiction  to  issue  the  same.  Under  the  authority  of  the 
said  illegal  appointment  the  said  J.  W.  McCown  has  already 
put  your  petitioner  to  great  inconvenience,  costs,  and  expense 
by  the  institution  of  the  said  vexatious  suit  for  damages.  Said 
J.  W.  McCown  has  and  can  have  no  power  or  authority  to  com- 
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mence  or  prosecute  the  said  action  for  damages,  which  said  ac- 
tion can  only  be  brought  by  the  party  and  in  the  manner  pre- 
scribed in  section  2316  of  the  Revised  Statutes  (1893)  of  South 
Carolina.  Even  if  said  unliquidated  claim  for  damages  was  a 
valid  claim, —  which  it  is  not, —  such  claim  is  not  an  asset  of 
the  estate  of  the  said  James  M.  Mayo.  Wherefore  your  peti- 
tioner prays  that  the  said  final  order  appointing  the  said  J.  W. 
McCown  administrator  be  vacated  and  set  aside,  and  the  said 
letters  of  administration  issued  to  him  be  revoked  and  canceled.'* 

W,  Huger  Fits  Simons  and  Willcox  &  Willcox,  for  appellant. 

5*.  W,  G.  Shipp,  C,  A.  Woods,  Geo,  Galletly,  and  R,  A.  Bur- 
ford,  for  respondent. 

Jones,  J. —  This  is  an  appeal  from  the  judgment  of  the  Circuit 
Court  affirming  the  judgment  of  the  Probate  Court  of  Florence 
county,  which  refused  to  revoke  letters  of  administration  granted 
to  J.  W.  McCown  as  administrator  of  James  M.  Mayo,  deceased. 
James  M.  Mayo  died  intestate  in  Florence  county,  S.  C,  on  the 
I2th  day  of  June,  1897.  Letters  of  administration  on  the  estate 
of  Mayo  were  granted  to  McCown  by  the  Probate  Court  of 
Florence  county  on  the  i6th  day  of  December,  1897.  The  ad- 
ministrator commenced  an  action  against  the  Northeastern  Rail- 
road Company  on  the  27th  day  of  December,  1897,  under  the 
statute  commonly  referred  to  as  "  Lord  Campbell's  Act "  for 
damages  for  the  alleged  wrongful  killing  of  said  intestate  by  the 
said  company  in  Florence  county.  The  said  railroad  company 
answered,  denying  the  alleged  negligence,  and  subsequently  the 
cause,  on  motion,  was  transferred  to  Williamsburg  county  for 
trial.  Then,  on  the  29th  day  of  January,  1900,  the  railroad  com- 
pany made  this  application  for  revocation  of  the  g^ant  of  admin- 
istration on  the  ground  that  the  Probate  Court  was  without 
jurisdiction  in 'that  said  Mayo  was  a  resident  of  Florida  at  the 
time  of  his  death,  and  owned  no  estate  in  South  Carolina  for 
administration.  The  Probate  Court,  refusing  the  revoke,  held: 
(i)  That  the  order  granting  administration  was  valid  on  its  face, 
since  it  recited  the  jurisdiction  of  facts  contested,  and  that  the 
railroad  company  had  no  such  interests  as  would  support  its  at- 
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tack  upon  the  judgment  of  the  Probate  Court ;  and  (2)  that  upon 
the  facts  stated  in  the  petition  of  the  railroad  company,  viz.,  that 
Mayo  was  not  a  resident  of  this  State,  but  was  killed  by  a  rail- 
road train  at  Florence,  S.  C,  while  passing  through  this  State, 
and  that  he  left  no  assets  in  this  State  to  be  administered  other 
than  the  right  of  suit  given  to  the  administrator  by  sections  2315 
and  2316  of  the  Revised  Statutes,  the  Probate  Court  of  Florence 
county  had  jurisdiction  to  issue  letters  of  administration,  as 
such  right  of  action  was  a  sufficient  property  to  authorize  the 
appointment  of  an  administrator.  The  Circuit  Court  on  appeal 
held  that  the  railroad  company  had  the  right  to  move  for  revo^ 
cation  of  the  administration,  but  affirmed  the  judgment  of  the 
Probate  Court  on  the  second  ground.  We  are  now  to  consider 
these  questions. 

I.  We  notice  as  first  in  logical  order  whether  the  Northeast- 
em  Railroad  Company  had  the  right  in  these  proceedings  to  at- 
tack the  grant  of  administration  by  the  Probate  Court.  In  this 
matter  we  agree  with  the  view  taken  by  the  Probate  Court.  The 
Probate  Court  is  a  court  of  record,  and  has  jurisdiction  of  the 
grant  of  letters  of  administration.  Section  49  of  the  Code  o! 
Procedure  expressly  enacts  as  follows :  "  The  jurisdiction  as- 
sumed by  any  Probate  Court  in  any  case  so  far  as  it  depends 
on  the  place  of  residence,  or  the  location  of  the  estate,  shall  not 
be  contested  in  any  suit  or  proceeding  whatever,  except  in  an 
appeal  from  the  Probate  Court  in  the  original  case  or  when  the 
want  of  jurisdiction  appears  on  the  record."  It  is  also  provided 
in  section  57  of  the  Code  of  Procedure  that  "  any  person  inter- 
ested in  any  final  order,  sentence  or  decree  of  any  Probate  Court 
and  considering  himself  injured  thereby  may  appeal  therefrom 
to  the  Circuit  Court  *  *  *  within  fifteen  days  after  notice 
of  the  decision  appealed  from."  The  usual  citation  to  kindred 
and  creditors  was  g^ven  in  the  proceedings  to  appoint  the  admin- 
istrator, and  the  Northeastern  Railroad  Company,  by  the  ser- 
vice of  the  complaint  alleging  the  order  of  appointment,  received 
actual  notice  of  the  order  eleven  days  after  it  was  granted,  but, 
as  it  does  not  appear  that  the  said  company  was  made  a  party 
to  said  proceedings,  we  will  not  hold  that  it  was  compelled  to 
appeal  therefrom,  or  be  bound  thereby  for  failure  to  appeal 
^Witte  V.  Clark,  17  S.  C  323.)     The  railroad  company  however 
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was  not  entitled  to  be  made  a  party  to  sudi  proceedings.  It  was 
neither  next  of  kin,  distributee,  nor  creditor  of  Mayo,  the  intes* 
tate,  and  therefore  does  not  fall  within  the  class  of  those  inter- 
ested in  the  grant  of  administration.  Its  relation  to  the  adminis- 
tration was  only  as  a  defendant  in  a  suit  for  damages  by  the 
administrator,  and  its  only  interest  is  to  defeat  the  action.  Every 
debtor  to  an  intestate's  estate  would  have  a  similar  interest  to 
defeat  administration,  but  we  are  not  aware  that  a  debtor  was 
ever  beard  in  a  Probate  Court  in  opposition  to  proceedings  for 
fiidministration  of  his  creditor's  estate.  By  analogy  the  position  of 
the  Northeastern  Railroad  Company  is  no  better  in  this  regafd 
than  it  would  be  if  it  were  a  debtor  to  the  estate  of  Mayo,  (fn 
re  H(9rdy,  35  Minn.  193,  28  N.  W.  219;  Record  v.  Howard,  58 
Me.  225;  Cummings  v.  Hodgdon  [Mass.],  16  N.  E.  734.)  The 
eflEect  therefore  of  section  49  of  the  Code  (sn^a)  is  to  exempt 
the  judgment  of  the  Probate  Court  in  so  far  as  jurisdiction  de- 
pends on  residents  of  the  intestate  or  the  location  of  assets  from 
any  attack  by  the  Northeastern  Railroad  Company,  except  for 
want  of  jurisdiction  appearing  on  the  record.  Such  want  of 
jurisdiction  does  not  appear  on  the  record.  The  petition  for  ad- 
ministration alleged  that  Mayo  departed  this  life  intestate  on 
the  I2th  day  of  June,  1897,  in  the  county  and  city  of  Florence, 
S.  C,  and  did  not  allege  that  he  was  a  resident  of  any  other  State. 
The  petition  also  alleged  that  Mayo  left  no  personal  property 
within  the  jurisdiction  of  the  Probate  Court  of  Florence  county, 
but  did  not  allege  whether  he  left  any  other  estate  either  in 
Florence  county,  or  elsewhere  in  the  State,  except  the  right  of 
action  for  negligent  killing  of  the  intestate,  which  the  petition 
alleged  survived  for  the  benefit  of  his  widow  and  children  named, 
and  could  only  be  prosecuted  by  the  administrator.  The  order 
granting  administration  recites,  "  Whereas,  James  M.  Mayo, 
late  of  Florence  county,  deceased,  died  intestate,  having  whilst 
he  lived  and  at  the  time  of  his  death  divers  goods,  rights,  and 
credits  within  the  State  aforesaid,"  etc.  It  could  not  therefore 
be  said  that  want  of  jurisdiction  appears  on  the  face  of  the  record 
for  leaving  out  of  consideration  whether  there  was  any  estate 
for  administration,  and  leaving  out  of  consideration  whether  the 
right  of  action  under  the  statute  is  a  survival  one,  or  wfccflicr 
such  right  of  action  alone  would  constitute  a  sufficient  asset  or 
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property  to  warrant  administration  in  this  State.  Still  the  find< 
ing  that  James  M.  Mayo  was  a  resident  of  Florence  county,  in 
this  State,  at  the  time  of  his  death,  would  authorize  administra- 
tion. (Rev.  Stat,  §§  2001,  2023.)  The  statutes  relating  to  the 
grant  of  letters  of  administration  are  as  follows :  ''  In  case  any 
person  die  intestate,  the  judge  of  probate  of  the  county  where 
the  intestate  resided,  or  he  having  no  residence  within  the  State 
in  the  county  where  the  greater  part  of  his  estate  may  be,  shall 
grant  letters  of  administration  of  the  goods,  chattels,  rights  and 
credits  of  such  person  deceased  to  his  or  her  relatives  in  the  fol- 
lowing order,"  etc.  (Rev.  Stat.  1893,  §§  2001  and  2023  com- 
bined.) "  The  granting  of  administration  of  the  estate  of  any 
deceased  person  shall  belong  to  the  judge  of  probate  of  the 
county  where  such  person  was  last  an  inhabitant;  but  if  sudi 
person  was  not  an  inhabitant  of  this  State  the  same  shall  be- 
long to  the  judge  of  probate  in  any  county  in  which  the  greater 
part  of  his  or  her  estate  may  be."  (Code,  §  39.)  It  thus  ap- 
pears that  residence  in  Florence  county  alone  appearing  on  the 
face  of  the  record  was  sufficient,  under  section  49  (supra),  to  jus- 
tify dismissal  of  appellant's  petition  for  revocation.  This  par- 
ticular question  is  not  to  be  regarded  as  affected  by  the  follow- 
ing recital  in  the  decree  of  the  Circuit  Court :  "  The  fact  is, 
Mayo  was  at  the  time  of  his  death  a  resident  of  the  State  of 
Florida,  and  that  was  admitted  by  counsel  for  the  administra- 
tion, as  well  as  by  the  pleadings."  This  was  a  misapprehension 
by  the  Circuit  Court.  The  pleadings  by  the  administrator  re- 
sisting the  application  for  revocation  of  his  letters  distinctly  de- 
clare, "  Not  admitting  any  of  the  allegations  of  the  petition  [for 
revocation]  upon  which  the  said  order  is  based  which  do  not  ap- 
pear on  the  face  of  the  record  of  the  said  proceedings  in  the  court 
resulting  in  the  judgment  appointing  him  such  administrator, 
and  reserving  the  right  to  answer  the  same,"  and  then  proceeds 
to  state  four  grounds  why  the  petition  should  be  dimissed  upon 
the  record  in  the  Probate  Court.  Then  as  a  fifth  ground  for  dis- 
missal the  administrator  alleged  that,  "  even  if  all  the  allegations 
of  the  petition  be  taken  as  true,  it  appears  on  the  face  thereof  that 
respondent's  intestate  left  sufficient  property  within  the  jurisdic- 
tion of  this  court  to  confer  jurisdiction  to  grant  said  letters,"  etc. 
It  is  only  with  respect  to  this  last  ground,  which  is  in  the  na- 
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ture  of  a  demurrer  to  the  petition,  that  it  can  with  justice  be 
said  that  the  administrator  admits  that  Mayo  was  not  a  resident 
of  the  State.  Both  before  the  Probate  Court  and  the  Circuit 
Court  the  counsel  for  the  administrator  contended  that  on  the 
face  of  the  record  in  the  Probate  Court  in  the  proceedings  for 
appointment  of  the  administrator  no  want  of  jurisdiction  ap- 
peared, and  that  the  Northeastern  Railroad  Company  had  not 
such  interest  as  warranted  its  attack  upon  such  judgment,  and 
the  question  was  independent  of  the  next  question  discussed^ 
and  to  be  determined  by  the  record  in  the  original  proceedings. 

2.  On  the  other  question  we  agree  with  the  Circuit  Court 
that,  the  right  of  action  under  the  statute  being  enforceable  only 
by  the  administrator  of  the  intestate,  was  warrant  for  the  grant 
of  administration  by  the  Probate  Court  of  Florence  county,, 
where  the  intestate  was  killed,  and  where  the  railroad  company 
charged  with  the  negligent  killing  had  its  residence,  even  though 
the  intestate  was  not  a  resident  of  this  State,  and  owned  no  es- 
tate for  ordinary  administration  in  this  State  at  the  time  of  his 
death.  In  so  holding  we  agree  also  with  the  Circuit  Court  and 
the  contention  of  appellant  that  the  act  in  question  is  not  a  revival 
of  thje  old  cause  of  action  which  belonged  to  the  intestate,  but 
creates  a  new  cause  of  action  for  the  benefit  of  the  person  named. 
This  last  point  is  only  incidentally  involved  in  the  appeal,  since 
the  Circuit  Court  so  holds,  and  no  appeal  is  from  that  ruling; 
but,  as  the  appellant  relies  on  this  proposition  as  the  major 
premise  of  the  argument  for  reversal,  we  notice  it.  The  lan- 
guage of  the  statute  is  as  follows : 

"  Sec.  2315.  Whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect  or  default  of  another,  and  the 
act,  neglect  or  default  is  such  as  would  if  death  had  not  ensued 
have  entitled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  or  corporation  who  would  have  been  liable  if  death 
had  not  ehsued  shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  the  person  injured  although  the  death 
shall  have  been  caused  under  circumstances  as  make  the  kill- 
ing in  law  a  felony. 

"  Sec.  2316.  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  children  of  the  person  whose  death 
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shall  have  been  so  caused ;  and  if  there  be  none  such  then  for 
the  benefit  of  the  heirs-at-law  or  distributees  of  the  person  whose 
death  shall  have  been  so  caused  as  may  be  dependent  on  him 
for  a  support  and  shall  be  brought  by,  or  in  the  name  of  the 
executor  or  administrator  of  such  person,  and  in  every  such  ac- 
tion the  jury  may  give  such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whose  benefit  such  action  shall 
be  brought,  and  the  amount  so  recovered  shall  be  divided  among 
the  before-mentioned  parties  in  such  shares  as  they  would  have 
been  entitled  to  if  the  deceased  had  died  intestate  and  the  amount 
recovered  had  been  personal  assets  of  his  or  her  estate. 

"  Sec.  2317.  All  such  actions  must  be  brought  within  two 
years  from  the  death  of  such  person,  and  the  executor  or  admin- 
istrator plaintiff  in  the  action  shall  be  liable  to  costs  in  case 
there  be  a  verdict  for  the  defendant  or  nonsuit,  or  discontinu- 
ance out  of  the  goods,  chattels  and  lands  of  the  testator  or  in- 
testate if  any,  and  if  none  then  out  of  the  proper  goods  and 
chattels  of  such  executor  or  administrator. 

"  Sec.  2318.  The  provisions  of  the  three  last  preceding  sections 
shall  not  apply  to  any  case  where  the  person  injured  has  for 
such  injury  brought  action  which  has  proceeded  to  trial  and 
final  judgment  before  his  or  her  death.''  . 

In  the  case  of  Price  v.  Railroad  Co,  (33  S.  C.  556,  12  S.  E. 
413),  the  court  held  it  competent  for  the  defendant,  in  order  to 
defeat  the  action  by  the  administrator,  to  introduce  in  evidence  a 
release  for  the  injury,  executed  by  the  intestate  in  his  lifetime,, 
on  the  ground  that  whatever  would  have  barred  the  intestate  of 
recovery  had  he  lived  and  brought  action  would  bar  his  admin- 
istrator; and  on  page  562,  33  S.  C,  and  page  414,  12  S.  E.,  the 
court  used  this  language :  "  If  the  purpose  was  to  create  a  new 
and  independent  cause  of  action,  it  is  a  little  singpilar  that  the 
legislature  should  expressly  provide  as  it  has  done  in  section 
2186  (§  2318,  supra)  for  the  defeat  of  one  cause  of  action  ac- 
cruing to  one  person  by  the  enforcement  of  another  cause  of 
action  which  had  accrued  to  another  person ; "  but  the 
court  did  not  deem  it  necessary  to'  decide  "  whether  the  statute 
gives  a  new  cause  of  action,  or  simply  continues  the  original 
cause  of  action  accruing  to  the  party  injured,  which  would  other- 
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wise  terminate  with  his  life,  enlarging  its  scope  so  as  to  embrace 
compensation  for  the  injury  resulting  from  the  death."  In  the 
case  of  Reed  v.  Railroad  Co.  (37  S.  C.  42,  16  S.  E.  289),  the 
court  held  that  the  administrator  could  maintain  action  under  the 
statute  notwithstanding  the  death  of  the  intestate  was  instan- 
taneous. The  Circuit  Court  had  ruled  to  the  contrary  on  the 
ground  that  under  the  statute  the  right  of  action  was  not  a  new 
action,  but  a  revival  of  such  action  as  the  intestate  had,  and,  in- 
asmuch as  the  intestate's  death  was  instantaneous,  he  had,  while 
living,  no  cause  of  action.  Still  the  court  did  not  expressly  de- 
cide whether  the  right  of  action  was  a  new  cause  of  action  or  a 
revival  of  the  right  of  action  had  by  the  intestate,  although  the 
following  language  by  Mr.  Justice  Pope  at  page  53,  37  S.  C, 
and  page  291,  16  S.  E.,  would  seem  to  imply  that  the  court  thought 
the  action  was  a  new  one :  **  That  the  act  requires  the  personal 
representative  [administrator  or  executor]  to  sue,  need  not 
trouble  us.  The  legislature  could  as  well  impose  that  duty  on 
the  sheriff  or  the  coroner.  The  proceeds  recovered  are  not  for 
creditors  or  the  family  generally,  or  for  the  legatees,  but  are 
strictly  confined  to  certain  members  of  the  family  of  the  de- 
ceased." In  the  case  of  Lilly  v.  Railroad  Co,  (32  S.  C.  142,  10 
S.  E.  932),  the  court  held  it  essential  to  a  cause  of  action  under 
this  statute  to  allege  that  the  intestate  left  surviving  him  a  wife, 
or  children,  or  parents,  or  that  the  action  was  for  their  benefit; 
and  that  to  allow  an  amendment  alleging  such  facts  would  en- 
tirely change  the  nature  of  the  action  alleged  in  the  complaint. 
And  in  the  case  of  Nohrden  v.  Railroad  Co.  (59  S.  C.  107,  37 
S.  E.  228),  the  court  held  that  in  estimating  damages  under  this 
statute  the  jury  could  consider  the  wounded  feelings  of  the  bene- 
ficiaries named  resulting  from  the  death  of  the  person  killed  by 
the  wrongful  act  of  another. 

This  review  of  decided  cases  shows  that  the  trend  of  decisions 
in  this  State  is  toward  the  view  that  the  right  of  action  under 
the  statute  is  a  new  one,  and  not  a  mere  revival.  This  view,  we 
think,  is  the  correct  one.  It  is  true  that  under  the  statute  the 
right  of  action  in  the  administrator  depends  upon  whether  the 
deceased,  if  he  had  lived,  would  have  had  a  right  to  recover. 
{Price  V.  Railroad  Co.  and  Reed  v.  Railroad  Co.,  supra.)  This 
however  is  the  statutory  condition  upon  which  the  right  of  re- 
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covery  in  the  new  created  action  is  based,  and  does  not  indicate 
that  the  old  cause  of  action  is  revived  or  carried  forward  into 
the  new.  The  absence  of  any  words  showing  expressly  or  by 
necessary  implication  an  intention  to  make  the  action  a  survival 
one  indicates  a  contrary  intent ;  for,  in  the  absence  of  such  words, 
the  rule  of  the  common  law  that  actions  ex  delicto  die  with  the 
death  of  the  injured  person  operates.  In  the  next  place,  the  dam- 
ages recoverable  are  for  only  such  injury  as  results  from  the 
death  to  the  parties  for  which  benefit  the  action  is  brought, 
whereas,  if  it  were  intended  as  a  survival  action,  the  recovery 
would  very  likely  have  been  confined  to  damages  for  the  loss  and 
suffering  of  the  person  directly  injured.  The  object,  scope,  and 
measure  of  damages  in  the  new  statutory  action  is  wholly  different 
from  the  action  as  it  would  stand  und^r  the  common-law  action 
revived.  The  appellant  concedes  that,  if  the  action  merely  sur- 
vived the  intestate,  the  cause  of  action  would  be  a  sufficient  asset 
to  warrant  administration,  but  the  contention  is  that,  the  action 
not  being  a  mere  revival  of  the  original  action,  but  a  wholly  new 
action,  such  right  of  action  in  the  administration  for  the  benefit 
of  the  statutory  beneficiaries  is  not  an  asset  or  property  of  the 
intestate  upon  which  administration  could  be  granted.  It  is 
doubtless  true,  as  a  general  proposition,  that  the  existence  of 
assets  of  the  intestate  in  this  State  is  essential  to  give  the  Probate 
Court  jurisdiction  to  grant  administration  on  the  estate  of  a  non- 
resident, and  it  is  also  true  that  the  usual  meaning  attached  to 
the  word  **  assets  "  is  any  property  applicable  to  the  payment  of 
debts.  But,  in  view  of  the  statute  under  consideration,  a  broader 
signification  ought  to  be  given  to  the  term  "  assets,"  so  as  to  in- 
clude any  right  of  action  which  cannot  be  enforced  except  by  the 
administrator,  and  which  is  made  distributable  by  the  adminis- 
trator under  statutory  directions.  This  statute  creates  a  right 
which  cannot  be  enforced  except  by  grant  of  administration  some- 
where. It  is  argued  that  administration  should  be  granted  in 
the  State  where  the  deceased  was  domiciled  —  Florida  in  this 
case.  But  it  does  not  appear  in  the  record  before  us  what  are 
the  statutes  of  Florida  governing  such  a  case,  and  there  is  no 
presumption  that  the  statutes  of  Florida  are  like  ours  in  this  mat- 
ter. For  all  we  know  to  the  contrary,  it  may  not  be  possible  in 
Florida  to  secure  an  administration  upon  such  a  claim.    And,  in 
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case  administration  could  be  obtained  in  Florida,  the  appointment 
there  would  not  authorize  a  suit  by  the  administrator  in  this  State 
in  the  absence  of  a  statute  of  this  State  permitting  it,  and  there 
is  none.  (Dial  v.  Gary,  14  S.  C.  573,  and  other  cases  that  might 
be  cited.)  We  do  not  think  the  statute  in  question  was  intended 
to  be  dependent  upon  the  statutes  of  any  other  State  for  its  full 
execution,  but  is  sufficient  in  itself  to  carry  out  its  object.  To 
hold  that  a  foreign  administration  was  proper  or  necessary  in 
this  case,  when  such  administration  need  not  be  enforced  in  this 
State,  would  be  to  hold  the  statute  inapplicable  to  nonresidents, 
especially  to  nonresidents  owninjg^  no  property  in  this  State; 
whereas  we  think  the  statute  is  in  terms  broad  enough  to  cover 
any  person,  resident  or  nonresident,  with  or  without  property  in 
this  State.  To  give  such  right  of  action  to  propertyless  residents, 
and  to  deny  its  propertyless  nonresidents  would  be  a  distinction 
which  we  think  was  not  contemplated  by  the  legislature,  if,  in- 
deed, such  a  discrimination  would  be  lawful.  The  statute  is 
remedial,  and  should  be  liberally  construed  so  as  to  accomplish  its 
object.  We  therefore  hold  that  the  statute  creating  a  right  of 
action  which  cannot  be  enforced  except  by  an  administrator,  and 
providing  for  a  special  distribution  by  said  administrator  of  the 
proceeds,  will  warrant  the  Probate  Court  of  the  county  where  the 
intestate  was  killed  in  granting  administration  for  the  purpose  of 
enforcing  such  right  of  action.  This  view  is  well  supported  by 
authority  in  other  .jurisdictions.  (Hut chins  v.  Railroad  Co. 
[Minn.],  46  N.  W.  78;  Findlay  v.  Railroad  Co.  [Mich.],  64 
id.  733 ;  Woemer  Admn.,  §  205.)  In  the  case  of  Railroad  Co.  v. 
Bradley  ([Nebr.],  71  N.  W.  289),  the  court  was  unanimous  in 
holding  that  under  the  authority  of  Railroad  Co.  v.  Lewis  (24 
Nebr.  848,  40  N.  W.  401,  2  L.  R.  A.  67),  such  a  cause  of  action  is 
sufficient  to  warrant  the  granting  of  letters  of  administration, 
although  the  proceeds  of  the  action  are  not  to  be  distributed  ac- 
cording to  the  usual  course ;  but  a  majority  of  the  court  further 
held  that  the  appointment  should  have  been  made  in  the  domicile 
of  the  deceased  nonresident,  since  by  statute  in  Nebraska  an  ad- 
ministrator duly  appointed  in  afiy  other  State  could  prosecute  an 
action  in  Nebraska  in  his  capacity  as  administrator,  it  being  con- 
ceded by  the  majority  holding  this  last  view  that,  if  the  law  did 
not  permit  a  suit  by  a  nonresident  or  foreign  administrator,  such 
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a  state  of  affairs  would  fix  the  situs  of  the  claim  in  such  manner 
that  administration  must  be  granted  where  the  claim  could  be 
reached.  This  we  understand  to  be  the  holding  of  the  Nebraska 
court  in  the  case  cited,  which  contains  an  interesting  discussion  of 
both  sides  of  the  question  before  us.  So  far  as  we  have  ascer- 
tained, there  are  only  two  cases  to  the  contrary  of  the  view  we 
have  announced:  Perry  v.  Railroad  Co.  (29  Kan.  420),  and 
Railroad  Co,  v.  Swayne  (26  Ind.  477),  cited  by  the  appellant. 
Since  the  argument  we  have  been  referred  by  appellant  to  the 
case  of  Marvin  v.  Railroad  Co.  ([C.  C],  49  Fed.  436),  as  sup- 
porting his  contention,  but  the  case  was  reversed  by  the  Circuit 
Court  of  Appeals  of  the  Sixth  Circuit  (8  C.  C.  A.  21,  59  Fed.  91), 
which  court  held  that  the  Kentucky  statute  "  giving  the  personal 
representative  a  right  of  action  for  the  wrongful  death  of  his 
decedent  will  not  be  construed  to  confer  such  right  upon  a  foreign 
administrator,  contrary  to  the  common  law  and  the  established 
policy  of  the  State."  (See  also  on  this  point,  Railroad  Co.  v. 
Brantley,  96  Ky.  297,  28  S.  W.  477,  49  Am.  St.  Rep.  291,  and 
note  on  page  300.)  It  must  be  said  however  that  in  Kentucky 
the  proceeds  of  such  action  are  assets  for  creditors,  and  according 
to  appellant's  view  in  such  case  the  right  of  action  is  an  asset 
warranting  administration.  For  this  reason  we  did  not  cite  the 
case  of  Brown  v.  Railroad  Co.  ([Ky.],  30  S.  W.  637),  and  cases 
from  other  States  where  the  right  of  action  is  held  to  be  a  survival 
of  the  original  action.  The  judgment  of  the  Circuit  Court  is 
affirmed. 

McIvER,  C.  J.  (dissenting). —  While  I  concur  fully  with  Mr. 
Justice  Jones  in  some  of  the  views  which  he  presents,  I  cannot 
agree  with  him  in  the  conclusion  which  he  reaches.  The  funda- 
mental inquiry  is  whether  the  Probate  Court  for  Florence 
county  had  any  jurisdiction  to  grant  letters  of  administration 
upon  the  personal  estate  of  James  M.  Mayo,  deceased,  to  J.  W. 
McCown.  The  present  Constitution,  in  section  19  of  article  5, 
provides  (passing  by  the  county  of  Charleston,  for  which  special 
provisions  are  made)  that  in  all  other  counties  of  the  State  juris- 
diction in  all  matters  testamentary  and  of  administration  shall 
be  vested  as  the  general  assembly  may  provide ;  and  the  provf- 
sion  made  by  the  general  assembly,  as  may  be  found  by  refer- 
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ence  to  sections  2023  and  2001  (Rev.  Stat.  1893),  is  that,  in  case 
any  person  shall  die  intestate,  the  judge  of  probate  of  the  county 
where  the  intestate  resided,  or,  if  he  had  no  place  of  residence 
in  the  State,  then  of  the  county  where  the  greater  part  of  the 
estate  of  such  intestate  may  be,  ''shall  grant  administration. of 
the  goods,  chattels,  rights  and  credits  of  such  deceased  person," 
and  the  statute  proceeds  to  indicate  the  persons  to  whom  such 
grant  shall  be  committed,  as  to  which  no  question  is  raised. 
This  is  the  only  provision,  so  far  as  I  am  informed,  which  has 
been  made  by  the  general  assembly  vesting  jurisdiction  in  any 
court  or  in  any  person  to  grant  administration  on  the  estate  of 
an  intestate.  And  under  the  express  terms  of  this  provision  it 
cannot  be  disputed  that  the  only  person  invested  with  jurisdic- 
tion to  make  such  grant  is  the  judge  of  probate  of  the  county 
where  the  deceased  resided,  or,  if  he  had  no  place  of  residence 
in  this  State,  then  the  judge  of  probate  of  the  county  where  the 
greater  part  of  his  (the  intestate's)  estate  may  be.  The  practical 
result  would  be  that,  unless  the  intestate.  Mayo,  resided  in  the 
county  of  Florence,  or  had  an  estate  in  that  county,  the  judge 
of  probate  of  such  county  would  have  no  jurisdiction  to  grant 
letters  of  administration  to  McCown,  as  he  undertook  to  do. 
So  that  the  next  inquiry  in  logical  order  would  be  whether  it  has 
been  made  to  appear  either  that  Mayo  was  a  resident  of  Florence 
county  or  that  he  left  an  estate  therein. 

It  is  contended  however  by  the  counsel  for  respondent  that 
the  appellant  is  shut  off  from  any  general  inquiry  as  to  those 
two  facts,  and  that  we  are  confined  by  sections  49  and  57  of  the 
Code  to  the  inquiry  whether  it  appears  on  the  record  (meaning 
the  record  in  the  Probate  Court  granting  the  letters  of  adminis- 
tration to  McCown)  that  there  was  a  want  of  jurisdiction.  So 
far  as  section  57  of  the  Code  is  concerned,  it  is  very  clear  from 
the  decision  of  this  court  in  Witte  v.  Clark  (17  S.  C.  313),  that 
it  does  not  shut  off  inquiry,  *and  it  seems  to  me  that  upon  the 
same  principle  upon  which  that  decision  was  rested  we  should 
hold  that  section  49  cannot  have  the  effect  claimed  for  it.  The 
principle  upon  which  that  decision  was  rested  is  that,  as  no  per- 
son who  is  not  a  party  to  a  proceeding  is  not  bound  by  any 
judgment  rendered  therein,  such  person  could  not  appeal  from 
such  judgment,  for,  if  he  undertook  to  do  so,  the  appellate  tri* 
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bunal  could  very  well  say  to  him,  ''  You  have  no  standing  in 
this  court,  as  your  legal  rights  have  not  been  affected  by  the 
judgment  which  you  are  seeking  to  reverse."  For  this  reason 
it  was  there  held  that  the  language  used  in  section  5^  must  be 
regarded  as  referring  only  to  persons  who  were  parties  to  the 
proceeding.  I  see  no  good  reason  why  the  same  may  not  be 
said  in  reference  to  the  language  used  in  section  49,  for  it  mani- 
festly presupposes  that  there  was  a  right  of  appeal.  Again,  it  is 
contended  by  counsel  for  respondent  that  the  present  case,  being 
a  proceeding  in  rentf  and  not  a  proceeding  in  personam,  as  was 
the  case  in  Witte  v.  Clark  (supra) ;  and  hence  that  decision  does 
not  apply  here.  I  suppose  that  there  could  be  no  proceeding 
in  rem  unless  there  was  a  res;  and  the  res  in  a  case  like  this 
would,  as  I  understand  it,  be  the  estate  of  the  intestate;  and,  if 
there  is  no  estate  of  the  intestate  within  the  jurisdiction  of  the 
court,  as  I  shall  hereafter  undertake  to  show,  then  there  would 
be  no  res,  and  consequently  no  proceeding  in  rem.  But,  even 
assuming,  for  the  sake  of  argument,  that  we  are  confined  to  the 
inquiry  whether  the  want  of  jurisdiction  appears  on  the  record, 
it  seems  to  me  that  the  record  of  the  proceeding  in  the  court 
of  probate,  fairly  and  properly  construed,  does  show  on  its  face 
a  lack  of  jurisdiction.  That  record  does  not  consist  only  of  the 
letters  of  administration,  from  which  certain  stereotyped  words^ 
which  are  sometimes  used  merely  as  descriptio  personce,  have 
been  extracted  for  the  purpose  of  showing  that  Mayo  was  a 
resident  of  Florence  county  at  the  time  of  his  death  —  a  state- 
ment that  every  one  knew  was  not  true.  Those  words,  I  must  sup« 
pose,  were  in  the  printed  form  used  for  letters  of  administration^ 
and  were  inadvertently  allowed  to  remain  there;  for  I  cannot 
suppose  that  such  a  high-minded  and  honorable  man  as  the 
judge  of  probate  for  the  county  of  Florence  is  known  to  be 
would  intentionally  make  a  misstatement  of  a  fact.  It  will  be 
noted  that  the  judge  of  probate,  in  making  his  decree  in  this 
case,  makes  no  allusion  to  the  recital  in  the  letters  of  adminis- 
tration that  the  deceased,  Mayo,  was  "  late  of  Florence  county,'* 
but  undertakes  to  vindicate  his  jurisdiction  to  grant  such  letters 
by  the  fact  that  upon  the  death  of  Mayo,  by  virtue  of  the  statute, 
a  right  of  action  would  accrue  to  his  administrator  under  the 
circumstances  stated  in  this  case ;  and  this  he  thought  was  suffi* 
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cient  to  invest  him  with  jurisdiction  to  grant  administration 
upon  the  estate  of  the  deceased.  I  do  not  mean  to  say  that  he 
bases  his  conclusion  that  the  application  to  revoke  the  letters 
of  administration  should  be  refused  solely  upon  that  ground. 
All  I  mean  to  say  is  that  he  claims  to  have  acquired  jurisdiction 
only  in  that  way.  But  the  petition  for  letters  of  administration  is 
just  as  much  a  part  of  the  record  as  the  letters  granted  in  re- 
sponse to  such  petition.  Indeed,  as  it  seems  to  me.  that  petition 
is  the  proper  source  from  which  to  obtain  the  facts  necessary 
to  confer  jurisdiction.  When  a  suitor  invokes  the  jurisdiction 
of  any  judicial  tribunal,  he  must  take  such  a  case  as  shows 
that  the  tribunal  whose  jurisdiction  he  invokes  has  jurisdiction 
of  the  case  thus  made.  Especially  is  this  so  as  to  the  Probate 
Court,  which,  while  not  a  court  of  inferior  jurisdiction,  is  a  court 
of  limited  jurisdiction ;  and  hence,  when  the  jurisdiction  of  that 
tribunal  is  invoked,  the  suitor  must  show,  by  the  case  which  he 
makes,  that  it  is  a  case  falling  within  the  limits  of  the  jurisdic- 
tion prescribed  by  law  for  such  tribunal.  Now,  in  a  case  of  this 
kind  the  petition  for  letters  of  administration  is  the  mode  by 
which  the  petitioner  makes  his  case,  of  which  the  Court  of 
Probate  is  asked  to  take  jurisdiction.  Looking  to  the  petition 
for  letters  of  administration,  which  is  set  out  in  the  "  case,"  it 
is  quite  certain  that  it  does  not  state  either  the  fact  that  the  de- 
ceased was  a  resident  of  the  county  of  Florence  or  that  the 
greater  part  of  his  estate  was  in  that  county,  one  of  which  was 
necessary  to  invest  the  judge  of  probate  of  Florence  county 
with  jurisdiction  of  the  case.  On  the  contrary,  it  seems  to  me 
that  the  allegations  of  the  petition,  fairly  and  properly  construed, 
show  that  the  deceased  was  not  a  resident  of  Florence  county, 
but  was  a  resident  of  the  State  of  Florida,  and  that  he  left  no 
personal  property  in  Florence  county.  First,  as  to  the  matter 
of  residence,  in  paragraph  i  of  the  petition  the  allegation  is  that 
the  deceased  departed  this  life  intestate  in  the  city  and  county  of 
Florence,  leaving  surviving  him  as  his  only  heirs-at-law  and 
distributees  his  widow  and  his  children,  therein  named,  and 
that  all  of  said  heirs-at-law  and  distributees  were  residents  of 
the  State  of  Florida.  Now,  in  the  absence  of  any  allegation  to 
the  contrary  (and  there  is  none  in  the  petition),  the  only  infer- 
ence that  can  properly  be  drawn  from  the  allegation  in  the  pcti- 
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tion  is  that  the  deceased  was  a  resident  of  the  State  of  Florida, 
for  the  presumption  is  that  a  husband  resides  with  his  wife ;  the 
domicile  of  the  wife  is  that  of  the  husband.  Next,  as  to  the  lo- 
cation of  the  estate  of  the  husband,  the  allegation  in  the  second 
paragraph  of  the  petition  is  distinct  "  that  at  the  time  of  his 
death  the  said  James  M.  Mayo  left  no  personal  property  within 
the  jurisdiction  of  this  court "  (meaning  of  course  the  Probate 
Court  of  the  county  of  Florence).  It  is  true  that  the  petition  in 
this  paragraph  proceeds  to  allege  certain  facts  which  he  claims 
would,  if  Mayo's  injuries  had  not  proved  fatal,  have  given  him  a 
cause  of  action,  and  that  under  the  statute  a  cause  of  action 
survives  for  the  benefit  of  his  widow  and  children  which  can 
only  be  prosecuted  by  the  administrator  of  the  estate  of  the  said 
Mayo.  It  will  be  observed  that  there  is  no  inconsistency  be- 
tween these  additional  allegations  and  the  distinct  allegation 
made  in  the  outset  of  the  paragraph  that  said  Mayo  died  leaving 
no  property  in  the  county  of  Florence ;  for  these  allegations  do 
not  assert  that  this  right  of  action  therein  referred  to  constituted 
any  part  of  the  estate  of  safd  Mayo,  but  rather  implies  the  con- 
trary. It  seems  to  me  therefore  that  the  record  of  the  proceed- 
ings in  the  Probate  Court  under  which  the  letters  of  administra- 
tion were  granted,  looked  at  as  a  whole,  and  fairly  considered, 
do  show  on  their  face  a  want  of  jurisdiction  on  the  part  of  the 
judge  of  probate  for  Florence  county  to  grant  the  letters  of 
administration. 

But  there  is  another  view  of  this  matter,  which,  it  seems  to 
me,  deserves  consideration.  It  appears  from  the  "  case  "  as  pre- 
pared for  argument  here  that  the  Northeastern  Railroad  Com- 
pany, the  appellant  herein,  filed  a  petition  in  the  Court  of  Pro- 
bate for  Florence  county  alleging,  among  other  things  —  which 
I  do  not  set  out  here,  as  I  think  a  copy  of  such  petition  should 
be  included  in  the  report  of  the  case  —  that  the  judge  of  probate 
for  said  county  had.  upon  the  ex  parte  application  of  McCown 
(of  which  application  the  appellant  had  no  notice),  unsupported 
by  any  evidence  tending  to  show  that  the  said  Mayo  was  a  resi- 
dent of  the  county,  or  that  he  had  any  property  therein,  granted 
letters  of  administration  upon  the  personal  estate  of  the  said 
Mayo  to  the  said  McCown;  that  the  said  Mayo  at  the  time  of 
his  death  was  not  a  resident  of  this  State,  but  was,  at  the  time  of 
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his  death,  and  long  prior  thereto,  a  resident  of  the  State  of 
Florida ;  and  that  the  said  Mayo  died,  leaving  no  property  or  es- 
tate of  any  description  whatsoever  within  the  limits  of  this  State, 
either  at  the  time  of  his  death  or  at  the  time  of  the  grant  of  let- 
ters of  administration  or  since;  wherefore  the  petitioner  prays 
that  the  grant  of  administration  to  the  said  McCown  be  revoked 
and  canceled.  Upon  the  filing  of  this  petition  the  judge  of  pro- 
bate granted  an  order  requiring  the  said  McCown  to  show  cause 
why  the  letters  of  administration  previously  granted  him  should 
not  be  revoked  and  canceled.  In  obedience  to  such  order,  the 
said  McCown  made  his  return,  in  which  he  uses  the  following 
language :  "  Not  admitting  any  of  the  allegations  of  the  peti- 
tion upon  which  the  said  order  is  based  which  do  not  appear 
on  the  face  of  the  record  of  the  said  proceedings  in  this  court 
resulting  in  the  judgment  appointing  him  such  administrator, 
but  reserving  the  right  to  answer  the  same,  respectfully  shows  to 
the  court  that  the  said  petition  should  be  dismissed  on  the  fol- 
lowing grounds ; "  and  then  proceeds  to  state  five  grounds,  in 
which  not  a  single  fact  stated  in  the  petition  was  denied  or  in 
any  way  questioned,  but  these  grounds  raise  nothing  but  legal 
questions.  The  return  of  the  administrator  must  therefore  be 
regarded  as  nothing  more  than  a  demurrer  to  the  petition  for 
revocation.  It  was  so  treated  by  the  judge  of  probate  and  by 
the  circuit  judge,  and  there  was  no  exception  on  that  point. 
Hence  the  question  cannot  be  raised  here.  But  even  if  the 
question  could  be  raised,  I  think  that  the  view  which  both  of 
those  officials  took  was  correct.  The  words  "  not  admitting  any 
of  the  allegations  of  the  petition,"  etc.,  which  I  have  quoted  from 
the  return,  may  be  regarded  by  some  as  an  ingenious  mode  of 
avoiding  the  necessity  of  denyiftg  allegations  of  fact  which  are 
known  to  be  true,  but  there  is  no  system  of  pleading  with  which 
I  am  acquainted  which  would  recognize  that  mode  as  sufficient 
to  raise  an  issue  of  fact.  Indeed  counsel  who  drew  this  return 
evidently  recognized  the  correctness  of  my  view,  as  they  took 
care  to  reserve  the  right  to  answer  the  allegations  of  the  petition, 
of  which  reserved  right  however  the  administrator  has  never 
availed  himself.  So  that,  as  the  case  comes  before  us,  all  the 
allegations  of  fact  in  the  petition  must  be  regarded  as  admitted  by 
the  demurrer,  and  the  only  questions  presented  by  this  appeal 
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are  the  legal  questions  raised  by  the  demurrer.  There  are  only 
two  of  these  questions  which  I  deem  it  necessary  to  consider: 
(i)  Whether  the  right  of  action  conferred  by  the  provisions  of 
Lord  Campbell's  Act  can  be  regarded  as  such  a  part  of  the  es- 
tate of  the  intestate,  Mayo,  as  would  invest  the  judge  of  pro- 
bate of  Florence  county  with  jurisdiction  to  grant  letters  of  ad- 
ministration upon  the  estate  of  said  intestate.  (2)  Whether  the 
provisions  of  Lord  Campbell's  Act,  as  incorporated  in  sections 
23 1 5-23 18  (Rev,  Stat.  .1893),  can  be  regarded  as  a  sufficient 
amendment  of  our  statutes  conferring  jurisdiction  on  the  judge 
of  probate  to  grant  administration  upon  the  estates  of  intestates 
to  warrant  the  appointment  of  an  administrator  of  a  deceased 
nonresident  who  dies  leaving  no  property  within  the  limits  of 
this  State. 

In  considering  the  first  of  these  questions,  the  inquiry  naturally 
presents  itself  whether  the  right  of  action  conferred  by  this 
special  statute  in  a  case  like  this  is  a  new  right  of  action  or  merely 
a  continuance  or  revival  of  the  right  of  action  which  the  deceased 
would  have  had  if  his  injuries  had  not  been  fatal.  This  inquiry 
is  so  conclusively  disposed  of  by  Mr.  Justice  Jones  in  his  opinion 
that  I  do  not  deem  it  necessary  to  add  anything  (even  if  I  could) 
to  what  he  has  so  well  said  upon  this  point.  But,  even  if  the 
right  of  action  conferred  by  the  statute  is  not  a  mere  revival  or 
continuance  of  the  right  of  action  which  the  deceased  would  have 
had  if  he  had  not  died,  but  is  an  entirely  new  right  of  action,  the 
question  still  remains  whether  such  new  right  of  action  can  in 
any  sense  be  regarded  as  a  part  of  the  assets  or  estate  of  the 
deceased.  Now,  this  new  right  of  action  owes  its  origin  ex- 
clusively to  the  statute.  It  never  existed  in  this  State  until  our 
act  was  passed  in  1859  (^^  Stat,  at  L.,  p.  825).  It  is  therefore 
a  creature  of  statute,  and  in  determining  its  nature  and  effect  we 
must  look  to  the  terms  of  the  statute,  read  in  the  light  of  the 
provisions  of  the  Constitution,  which  control  the  legislature,  the 
courts,  and  the  people,  in  order  to  ascertain  the  intention  of  the 
legislature  in  bringing  into  existence  this  new  right  which  had 
never  previously  existed.  Looking  into  the  terms  of  this  statute, 
we  do  not  find  a  single  word  or  phrase  which  even  implies  an 
intention  on  the  part  of  the  legislature  to  make  this  right  or  its 
fruits  any  part  of  the  assets  of  the  estate  of  the  decedent.    On 
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the  contrary,  we  do  find  there  language  which  plainly  implies 
that  the  legislature  intended  that  the  same  should  not  be  any 
part  of  the  assets  of  the  estate  of  the  decedent.  In  that  portion 
of  section  2316  (Rev.  Stat.  1893),  which  was  originally  taken 
from  the  second  section  of  the  Act  of  1859,  prescribing  how  the 
amount  recovered  should  be  divided  among  the  beneficiaries,  these 
words  are  used :  **  Shall  be  divided  amongst  the  before-men- 
tioned parties  in  such  shares  as  they  would  have  been  entitled  to 
if  the  deceased  had  died  intestate,  and  the  amount  recovered  had 
been  personal  assets  of  his  or  her  estate."  These  words  which 
I  have  italicized  necessarily  imply  that  the  legislature  did  not 
intend  that  the  amount  recovered  should  be  the  assets  of  the 
estate  of  the  decedent,  but  should  be  distributed  among  the  bene- 
ficiaries mentioned  in  the  same  shares  as  if  they  had  been  personal 
assets  of  his  estate.  It  was  the  same  thing  as  saying  that,  al- 
though the  amount  recovered  is  no  part  of  the  personal  assets  of 
the  estate  of  the  decedent,  yet  they  shall  be  divided  among  the 
beneficiaries  in  such  shares  as  they  would  have  been  entitled  to 
if  the  same  had  been  such  personal  assets.  The  only  act  which  I 
have  been  able  to  find  amending  this  section  (Act  1898  [22  Stat, 
at  L.,  p.  788]),  not  only  makes  no  change  in  this  respect,  but, 
on  the  contrary,  uses  precisely  the  same  words  which  I  have 
italicized  above,  and  only  makes  certain .  changes  in  the  persons 
mentioned  as  beneficiaries.  Besides,  to  suppose  that  the  legis- 
lature intended  to  make  this  right  of  action  or  the  fruits  thereof 
a  part  of  the  assets  of  the  estate  of  a  decedent,  and  at  the  same 
time  to  deny  to  the  creditors  of  such  decedents  the  right  to  have 
such  assets  applied  to  the  payment  of  their  debts,  as  both  in  law 
and  good  morals  they  are  entitled  to,  would  be  to  impute  to  the 
legislature  an  intention  to  lend  its  aid  to  the  perpetration  of  a 
fraud  upon  such  creditors;  and  this  no  court  ought  to  do.  It 
seems  to  me  clear  therefore  that  the  right  of  action  conferred  by 
the  statute,  or  the  fruits  thereof  (as  the  one  necessarily  follows 
the  other),  can  in  no  sense  be  regarded  as  any  part  of  the  assets 
of  the  estate  of  a  decedent.  These  views  have  the  support  of 
high  authority.  (See  Steivart  v.  Railroad  Co,,  168  U.  S.  449,  18 
Sup.  Ct.  Rep.  105,  42  L.  ed.  537;  Martin  v.  Railroad  Co.,  151 
U.  S.  695,  14  Sup.  Ct.  Rep.  533,  38  L.  ed.  311 ;  it  Am.  &  Eng. 
•Encyc.  of  Law,  834,  859.) 
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The  second  question  above  stated  will  next  be  briefly  con- 
sidered. I  do  not  see  how  it  is  possible  to  regard  the  provisions 
of  Lord  Campbell's  Act,  as  incorporated  in  Revised  Statutes  of 
1893,  as  an  amendment  to  any  of  our  statutory  provisions  in  re- 
gard to  the  appointment  of  administrators.  The  two  subjects  are 
entirely  foreign  to  each  other,  and  there  is  no  hint  or  suggestion 
in  any  of  our  statutory  provisions  that  the  one  was  intended  as  an 
amendment  to  the  other.  On  the  contrary,  sections  2001  and  2023 
of  the  Revised  Statutes  of  1893,  hereinabove  referred  to,  are  con- 
tained in  the  same  volume  which  contains  the  sections  of  Lord 
Campbell's  Act,  and  I  am  unable  to  discover  any  indication  what- 
ever in  these  or  any  other  sections  of  an  intention  to  extend  the 
limits  of  the  jurisdiction  conferred  upon  the  judge  of  probate  by 
sections  2001  and  2023,  or  in  any  way  to  modify  or  qualify  the 
same.  It  is  contended  however  that  the  result  of  the  view  which 
I  have  taken  would  be  to  deny  to  the  beneficiaries  mentioned  in 
the  statute  the  benefit  of  the  statute  whenever  a  person  is  killed 
in  this  State  by  the  wrongful  act  of  another  who  is  not  a  resident 
of  this  State,  and  who  dies  leaving  no  estate  within  this  State. 
But  it  seems  to  me  that  there  are  two  conclusive  answers  to  this 
contention:  (i)  That  the  heirs-at-law  of  such  a  person  would 
be  in  the  same  position  in  which  every  one  was  prior  to  the 
passage  of  the  Act  of  1859;  and  if  the  legislature,  in  passing  that 
act,  and  the  several  acts  amendatory  thereof,  have  omitted  to 
make  such  provision  as  would  enable  the  heirs-at-law  of  a  non- 
resident who  is  killed  in  this  State  by  the  wrongful  act  of  an- 
other, and  dies  leaving  no  estate  within  the  limits  of  this  State, 
to  avail  themselves  of  the  benefit  of  such  legislation,  the  court 
has  no  power  to  supply  such  omission.  And  I  am  not  prepared 
to  concede  that  such  a  result  would  follow  from  the  view  which 
I  have  taken;  for  there  is  certainly  high  authority  for  saying 
that  in  such  a  case  the  administrator  of  the  domicile  could  bring 
the  action.  (2)  The  reason  for  the  rule  that  a  foreign  adminis- 
trator cannot  sue  in  this  State,  as  usually  given,  is  that  it  is  neces- 
sary for  the  protection  of  the  rights  and  interests  of  the  creditors 
of  the  decedent  within  the  State ;  and,  as  the  rights  of  creditors 
are  in  no  way  involved  in  a  case  like  this,  the  reason  for  the  rule 
ceases,  and  under  the  maxim,  "  Cessante  ratione  legis,  cessat  ipsa 
lex  I'  that  rule  would  not  apply  in  a  case  like  this.    It  seems  to  me 
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therefore  that  in  any  view  which  I  am  able  to  take  of  this  case  the 
judgment  of  the  Circuit  Court  should  be  reversed,  and  the  case 
remanded  to  the  Court  of  Probate,  with  instructions  to  sustain 
the  demurrer  to  the  petition  for  revocation  of  the  letters  of  ad- 
ministration granted  to  the  said  McCown,  a[nd  with  leave  to 
answer  said  petition,  if  he  so  desires,  raising  such  issues  of  fzct 
as  may  be  deemed  pertinent  to  the  case. 


In  re  Butler's  Will. 
Butler  et  al.  vs.  Templeton. 

I  Supreme  Court  of  Wisconsin,  April  g,  1901 ;  no  Wis.  yo,  85  N.  W.  678. 1 

Wills  —  Probate  —  Admission  —  Reversal  —  Appeal  — 
Right  of  Executor  —  Mental  Incapacity  —  Proof  — 
Sufficiency  —  Undue  Influence. 

r.  Where  a  judgment  of  the  County  Court  admitting  a  will  to  probate 
was  reversed  in  the  Circuit  Court  after  the  executor  had  qualified 
and  entered  on  a  discharge  of  his  duties,  the  executor  was  entitled 
to  prosecute  an  appeal  to  protect  the  interests  of  his  trust 

2,  A  testator  two  years  before  his  death  sustained  an  injury  to  one  of  his 

eyes,  which  made  him  irritable;  and  his  family,  consisting  of  twelve 
children,  was  divided  into  two  factions  by  a  quarrel  between  two  of 
the  sons,  and  testator's  wife  before  her  death  had  refused  to  see  some 
of  the  children.  Testator  at  the  time  of  executing  his  will  was  able 
to  recall  all  of  his  property,  and  correctly  state  its  value,  and  desig- 
nated the  amounts  he  wished  each  child  to  receive.  Held,  that  evi- 
dence of  nonexpert  witnesses  that  testator  had  a  violent  temper,  and 
was  suspicious,  and  would  wake  up  the  family  at  night,  saying  some- 
body was  around,  and  watched  the  actions  of  members  of  the  family 
from  behind  trees,  and  showed  no  concern  in  his  wife's  last  illness. 
was  not  sufficient  to  show  that  he  had  not  mental  capacity  to  make  a 
will. 

3.  Testator  went  to  a  disinterested  party  to  have  his  will  written,  and 

gave  data  as  to  his  property,  and  the  amounts  he  wished  each  of 
his  twelve  children  to  receive.  After  the  will  was  written,  it  was 
read  to  testator  by  a  disinterested  party,  and  approved  by  him,  with- 
out suggesting  changes,  and  was  duly  executed.  Testator's  family 
was  divided  into  two  factions  over  a  quarrel  between  two  of  the  sons. 
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and  testator  took  the  part  of  one  of  the  factions,  to  the  memtMfs 
of  which  he  willed  the  most  of  his  property.  Testator  was  also 
angry  at  a  part  of  his  children  for  favoring  the  appointment  of  a 
guardian  for  testator,  and  willed  but  $5  to  a  son  who  had  instituted 
proceedings  for  an  appointment.  At  the  time  of  the  execution  of 
the  will,  testator  resided  with  a  daughter  who  favored  the  appoint- 
ment,  Held,  that  the  will  was  not  procured  by  undue  influence. 

Appeal  from  Circuit  Court,  Waukesha  county;  James  J. 
Dick,  Judge. 

Application  by  James  Templeton  for  the  probate  of  the  will 
of  William  Butler,  deceased,  to  which  Andrew  Butler  and  others 
filed  objections.  From  a  judgment  of  the  Circuit  Court  revers- 
ing a  judgment  of  the  County  Court  admitting  the  will  to  pro- 
bate, the  proponent  appeals. 

Reversed. 

This  is  a  contest  over  the  probate  of  the  alleged  will  of  William 
Butler,  deceased.  The  contestants  are  adult  children  of  the 
decedent,  and  they,  allege  lack  of  mental  capacity  on  the  part  of 
the  deceased,  a*  well  as  undue  influence.  The  will  was  admitted 
to  probate  in  the  County  Court  of  Waukesha  county,  and  the 
appellant,  Templeton,  who  is  named  as  executor  in  the  will,  duly 
qualified  and  received  letters  testamentary.  Upon  appeal  to  the 
Circuit  Court  the  issues  were  tried  by  a  jury,  and  the  jury  found 
that  the  testator  lacked  testamentary  capacity,  that  he  did  not 
have  knowledge  of  the  terms  of  the  will,  and  that  the  will  was 
the  result  of  undue  influence.  These  findings  were  adopted  by 
the  Circuit  Court,  and  the  judgment  of  the  County  Court  ad- 
mitting the  will  to  probate  was  reversed,  and  the  executor  ap- 
peals. There  was  no  contest  on  the  trial  as  to  the  execution  of 
the  will  in  proper  form.  The  evidence  showed  that  William 
Butler,  the  testator,  was  at  the  time  of  the  execution  of  the  will 
(January  24,  1900)  a  man  past  seventy-three  years  of  age ;  that 
he  was  a  farmer;  and  that  for  fifty  years  he  had  lived  on  his 
homestead  in  Waukesha  county,  an^  had  accumulated  an  estate 
of  real  and  personal  property  inventoried  at  $13,000.  He  left 
a  family  of  four  sons  and  eight  daughters,  all  of  whom  were 
adults  at  the  time  of  the  execution  of  the  will,  and  most  of  them 
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had  families  of  their  own.  The  testator  was  a  man  of  little 
education,  who  read  print  with  difficulty,  and  could  barely  write 
his  name,  but  was  a  practical,  hard-working  farmer,  in  good 
health  up  to  the  last  two  years  of  his  life.  In  his  early  years 
he  had  been  a  drinking  man,  and  about  fifteen  or  twenty  years 
before  his  death  his  team  ran  away  with  him,  injuring  his  left 
eye,  since  which  time  he  had  not  used  much  liquor.  About  two 
years  before  his  death  he  had  caught  cold  in  his  injured  eye,  and 
inflammation  had  set  in,  and  it  had  caused  him  considerable 
pain  up  to  the  time  of  his  death.  The  children  were  all  indus- 
trious, and  worked  on  the  farm  in  their  early  years.  The  elder 
boys,  William  and  James,  with  their  father's  aid  had  purchased 
farms  in  the  vicinity  and  moved  on  to  the  same.  All  of  the  girls 
except  Georgiana  married  neighboring  farmers,  and  lived  in  the 
vicinity,  except  Agnes  Mclntyre,  who  moved  to  Iowa.  For 
some  years  prior  to  1895  the  sons  of  Andrew  and  John  worked 
the  homestead  farm  together,  and  operated  a  threshing  outfit; 
the  father  and  mother  and  Georgiana  living  with  them.  In  1895 
trouble  arose  between  Andrew  and  John  concerning  the  divi- 
sion of  profits  in  the  threshing  business,  and  Andrew  left  home 
and  bought  a  farm  of  his  own.  John  however  continued  to  work 
the  home  farm ;  but  the  disagreement  above  mentioned  continued 
to  grow,  and  involved  the  other  members  of  the  family,  until 
the  ill  feeling  became  acute.  The  sons  John,  James,  and  Wil- 
liam were  upon  one  side  of  this  difficulty,  and  Andrew  and  the 
girls  upon  the  other.  The  mother  took  sides  with  the  latter 
faction,  and  for  about  a  year  before  her  death  John,  James,  and 
William  did  not  visit  her ;  she  having  requested  them  to  remain 
away  from  the  house.  The  testator  however  visited  at  his  sons'' 
residences  and  became  reconciled  with  John.  When  John  left 
the  home  farm,  his  tenancy  was  succeeded  by  that  of  William 
Russell,  a  son-in-law  who  had  married  the  daughter  Jane ;  and 
the  family  then  consisted  of  Mr.  Butler,  the  testator,  his  wife,  his 
daughter  Georgiana,  his  daughter  Jane,  and  her  husband.  After 
this  change  the  relations  between  the  old  gentleman  and  the 
rest  of  his  family  at  the  home  farm  were  no  more  pleasant  than 
before.  Mrs.  Butler,  who  was  a  year  older  than  her  husband, 
became  sick  in  November,  1899,  and  died  December  26,  1899. 
The  relations  between  the  testator  and  his  wife  were  not  very 
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cordial,  and  he  expressed  little  solicitude  for  her  in  her  last 
illness,  and  was  not  much  affected  by  her  death.  After  her  death 
the  son  Andrew  paid  his  mother's  funeral  expenses,  and  the  tes- 
tator did  not  like  it.  January  5,  1900,  Andrew  made  a  petition 
for  the  appointment  of  a  guardian  over  his  father,  and  caused 
notice  of  application  for  the  appointment  of  a  guardian  to  be 
served  upon  him  by  an  officer.  On  the  day  that  he  received 
the  notice  he  took  it  to  his  sons  William  and  James  to  find  out 
what  it  meant,  and  they,  at  his  request,  took  it  to  Mr.  Templeton» 
the  executor,  to  advise  with  him  about  it.  They  also  consulted 
an  attorney  as  to  the  effect  of  the  proceedings  upon  their  father's 
power  to  make  deeds  and  sell  his  property.  The  proposal  to 
appoint  a  guardian  seems  to  have  angered  the  old  gentleman, 
and  the  family  feud  increased  thereby.  On  January  22,  1900, 
the  son  William  and  the  testator  went  to  Templeton's  house, 
in  the  village  of  Templeton,  a  distance  of  four  or  five  miles ;  the 
son  driving  him  over  with  a  horse  and  buggy.  On  arriving  at 
Templeton  the  testator  asked  Templeton  if  he  could  draw  a  will, 
and  Templeton  said  he  could ;  and  they  had  a  conversation  of  an 
hour  and  a  half,  during  which  the  testator  and  Templeton  were 
entirely  alone.  The  testator  had  with  him  a  list  of  his  children, 
upon  which  Mr.  Templeton  noted  opposite  each  name  what 
property  the  testator  wished  each  child  to  have.  Templeton 
started  to  draw  a  will,  but  concluding  that  he  had  not  sufficient 
data  to  correctly  describe  the  real  estate,  he  made  a  memorandum 
of  Mr.  Butler's  wishes;  and  the  testator  went  home  with  the 
understanding  that  Templeton  would  complete  the  will  as  soon 
as  possible,  and  send  for  the  testator  to  have  it  executed.  At 
this  interview  Mr.  Butler  informed  Templeton  that  he  desired 
Henry  T.  JeflFery  and  John  A.  Rogers  to  act  as  witnesses  to  his 
will,  and  he  requested  Templeton  to  send  word  to  his  son  Wil- 
liam when  the  will  was  ready  for  execution.  On  the  same  day 
Templeton  went  to  Waukesha  with  his  memorandum,  and  went 
directly  to  the  register  of  deeds'  office,  and  procured  William 
Swan,  deputy  register  of  deeds,  to  assist  him  in  perfecting  the 
descriptions  of  real  estate  and  drawing  the  instrument.  The 
will  was  written,  except  the  attestation  clause,  and  Templeton 
took  it  back  home,  with  the  understanding  that  Swan  would 
come  out  when  sent  for  to  see  it  signed.    Templeton  sent  word 
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by  letter  to  the  son  William  to  meet  at  his  house  January  24th 
and  execute  the  will.  Those  present  that  day  were  John  Tern- 
pleton,  John  A.  Rogers,  Henry  T.  Jeffery,  William  E.  Swan, 
Andrew  Templeton,  William  Butler,  the  testator,  and  his  son 
William  Butler,  Jr.,  the  latter  of  whom  drove  his  father  over  in 
a  buggy.  Mr.  Templeton  informed  Mr.  Butler  that  the  will  was 
ready,  and  William  Butler,  Jr.,  and  Andrew  Templeton  with- 
drew to  the  kitchen.  John  Templeton,  William  Swan,  and 
the  testator  went  into  the  parlor  and  closed  the  door.  The  will 
was  read  over  paragraph  by  paragraph  to  Mr.  Butler,  and  he 
seemed  to  comprehend  it,  and  suggested  no  changes.  When 
they  came  out  of  the  parlor,  William  Swan  asked  the  testator 
if  he  could  sign  his  name,  and  he  said, ''  No ;  '*  but  he  said  to  the 
witnesses  that  this  was  his  will,  and  requested  them  to  sign  it, 
and  that  he  was  not  influenced  in  making  it  by  any  one.  He 
signed  the  will  by  his  mark,  Mr.  Swan  holding  the  pen.  The 
will  being  executed,  the  party  dispersed,  and  the  will  remained 
in  the  possession  of  Mr.  Templeton  until  offered  for  probate. 
February  7,  1900,  he  left  his  homestead  and  went  to  the  home 
of  his  sons  John  and  James,  where  he  died  February  25,  1900. 
He  had  been  gradually  failing  in  health  for  some  time,  but  was 
able  to  walk  about  up  to  the  time  when  he  left  his  homestead. 
A  large  amount  of  nonexpert  evidence  was  introduced  as  to  his 
capacity  to  make  a  will.  By  the  will  he  left  thirty-nine  acres  of 
land  to  his  son  James,  seventy-seven  and  one-half  acres  to  his 
son  John,  thirty  acres  to  his  son  William,  $50  each  to  his  daugh- 
ters Sarah  J.  Russell,  Georgiana  Butler,  Margaret  C.  Jeffery, 
and  Jane  E.  Russell,  and  $5  to  his  son  Andrew  L.  Butler.  To 
his  daughter  Georgiana,  in  addition,  he  gave  two  and  one-half 
acres  of  land  in  the  village  of  Sussex.  The  balance  of  his  per- 
sonal estate  he  gave  to  his  daughters  Marion  J.  Booth,  Agnes 
Mclntyre,  Elizabeth  M.  Howard,  and  Harriet  P.  Craven,  in  equal 
shares.  The  will  was  contested  by  seven  of  the  children;  Wil- 
liam Butler,  James  D.  Butler,  John  A.  Butler,  Elizabeth  Howard, 
and  Harriet  P.  Craven  not  joining  in  the  contest. 

Tullor  &  Lockney,  for  appellant. 

Ryan  &  Merton,  for  respondents. 
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WiNSLOW,  J.  (after  stating  the  facts). — A  preliminary  objec- 
tion is  made  by  the  respondents  that  the  executor  is  not  aggrieved 
by  the  judgment  refusing  to  probate  the  will,  and  hence  cannot 
appeal.  The  principles  stated  in  the  case  of  In  re  Luscombe's 
Will  ([present  term],  85  N.  W.  341),  are  decisive  against  this 
contention.  In  that  case  the  appellant  was  a  testamentary  trustee 
who  appealed  from  a  judgment  cutting  off  the  right  of  unborn 
cestuis  que  trustent,  and  it  was  held  that  the  trustee  was  both 
entitled  and  bound  to  protect  their  possible  rights  by  appealing. 
Here  the  appellant  is  an  executor  who  has  qualified  and  entered 
upon  the  duties  of  his  trust.  While  so  acting  a  judgment  is 
entered  putting  an  end  to  his  trust  and  to  the  right  of  the  bene- 
ficiaries thereunder.  It  seems  very  clear  that  it  is  the  duty  of 
the  executor  to  protect  and  enforce  his  trust,  and  to  take  ail  such 
steps  as  in  the  exercise  of  sound  judgment  seem  reasonably  neces- 
sary for  that  purpose  against  persons  who  are  seeking  to  destroy 
the  trust.  Any  other  course  would  constitute  a  dereliction  of 
duty.  (Hesterberg  v.  Clark,  166  111.  241,  46  N.  E.  734.)  Were 
the  contest  simply  one  between  two  beneficiaries,  sui  juris,  to* 
settle  their  respective  rights  under  the  terms  of  the  trust,  the 
question  would  be  different,  and  it  might  perhaps  be  said  that 
the  trustee  would  not  be  aggrieved  by  a  judgment  determining 
their  rights,  because  the  trust  itself  is  not  attacked,  but  simply 
interpreted ;  but,  where  a  judgment  effectually  destroys  the  trust, 
there  would  seem  to  be  no  doubt  of  the  fact  that  the  trustee,  in 
his  official  capacity,  is  aggrieved  thereby,  and  that  it  is  his  duty 
to  vindicate  his  trust  by  taking  such  legal  steps  for  that  purpose 
as  in  the  exercise  of  good  faith  seem  reasonably  necessary. 

Passing  to  the  merits  of  the  case,  .we  are  confronted  with  a 
large  mass  of  testimony  upon  which  are  founded  the  conclusions 
of  the  trial  court  that  the  testator  had  no  testamentary  capacity, 
and  made  his  will  under  undue  influence.  We  have  patiently  and 
carefully  read  this  testimony,  and  have  reached  the  clear  con- 
clusion that  neither  finding  is  justified  by  the  evidence.  There  is 
really  no  tangible  fact  in  the  evidence  which  shows  that  the  tes- 
tator lacked  testamentary  capacity.  It  is  true  that  the  contestants 
all  testified,  in  general  terms,  that  in  their  judgment  their  father 
was  incapable  of  doing  business  or  making  a  will,  and  it  is  also 
true  that  a  number  of  disinterested  witnesses  testify  to  the  same 
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effect ;  but  it  cannot  fairly  be  said  that  any  witness  testifies  to  a 
single  solid,  convincing  fact  which  justifies  such  a  conclusion. 
Nonexperts  may  give  their  opinion  as  to  the  soundness  of  a  per- 
son's mind,  when  they  have  first  shown  such  personal  intercourse 
with  the  person  in  question  as  satisfies  the  court  of  their  ability  to 
give  an  intelligent  opinion.  (Crazvford  v.  Christian,  102  Wis. 
51,  78  N.  W.  406;  In  re  Welch  [Wis.],  84  id.  550.)  If  how- 
ever the  acts  and  conversation  of  the  supposed  incompetent  per- 
son, when  detailed  by  the  witnesses,  show  merely  mental  eccen- 
tricities, as  distinguished  from  weakness  of  mind  or  delusions 
affecting  testamentary  capacity,  it  is  very  evident  that  the  opinion 
of  the  witnesses  that  the  person  in  question  is  or  was  incapable 
of  making  a  will  must  have  very  little  probative  force.  Testing 
the  evidence  before  us  by  those  principles,  we  can  give  very  little 
weight  to  the  opinions  of  the  witnesses  to  the  effect  that  William 
Butler  did  not  have  testamentary  capacity  when  he  executed  the 
will  in  question.  That  he  was  an  old  man  of  irascible  and  violent 
temper  is  sufficiently  shown.  That  his  eye  pained  him  greatly  at 
times,  increasing  his  irascibility,  is  certain.  That  the  unfortunate 
family  trouble  which  surrounded  his  last  years  made  him  fre- 
quently suspicious  and  violent  is  also  certain.  That  he  did  not 
reason  with  entire  justice  to  his  children  or  his  wife  who  were 
engaged  in  this  controversy  may  be  admitted.  But  all  these 
things  do  not  show  incapacity  to  make  a  will.  The  actions  which 
were  relied  upon  by  the  witnesses  to  show  incapacity  were  prin- 
cipally that  he  was  changeable  in  his  conversation ;  that  he  would 
get  up  nights,  and  wake  up  the  family,  and  say  somebody  was 
around;  that  he  sometimes  took  a  stick  and  hammered  on  the 
fence;  that  he  watched  the  actions  of  members  of  the  family, 
sometimes  dodging  behind  trees;  that  he  showed  no  adequate 
concern  at  his  wife's  illness,  saying  that  he  was  as  sick  as  she 
was;  that  he  threatened  suicide;  and  that  some  days  he  acted 
kindly  to  his  wife,  and  sometimes  would  not  speak  to  her.  All 
of  these  eccentricities  are  easily  explainable,  and  have  little  weight 
as  tending  to  prove  unsoundness  of  mind,  when  the  terrible  pain 
of  the  injured  eye  is  considered,  which  frequently  kept  him  awake 
nights,  and  when  we  also  consider  the  discord  in  the  family,  in 
which  all  were  involved,  and  which  proceeded  to  such  lengths 
that  the  mother  refused  to  see  the  sons.    There  is  practically  an 
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-entire  lack  of  evidence  that  the  testator  had  any  difficulty  in  re- 
membering  what  his  property  consisted  of,  or  where  it  was  or 
what  it  was  worth,  or  that  he  had  any  difficulty  in  remembering 
his  relations  to  his  children.  On  the  contrary,  there  was  very 
satisfactory  evidence  that  two  weeks  before  his  death,  while  he 
was  at  James  Butler's  house,  he  talked  freely  of  his  property,  and 
stated  in  detail  all  the  property  that  he  had  on  his  home  farm, 
enumerating  the  stock  and  grain,  tools  and  vehicles,  and  placing 
values  thereon  which  were  all  substantially  accurate  and  correct. 
The  evidence  also  that  he  had  an  accurate  knowledge  of  the  prop- 
erty, and  communicated  it  to  Mr.  Templeton  (a  disinterested 
party)  when  he  went  to  have  his  will  drawn,  is  entirely  satis- 
factorv.  The  test  is  not  whether  the  testator  did  the  best  or  the 
worst  or  the  theoretically  just  thing,  in  his  will ;  but,  did  he  have 
sufficient  active  memory  to  collect  in  his  mind  and  comprehend, 
without  prompting,  the  condition  of  his  property,  his  relations 
to  his  children  and  other  persons  who  might  properly  be  his  bene- 
ficiaries, and  the  scope  and  bearing  of  his  will,  and  to  hold  these 
things'  in  his  mind  a  sufficient  length  of  time  to  perceive  their 
obvious  relations  to  each  other,  and  be  able  to  form  some  rational 
judgment  in  relation  to  them?  (In  re  Lewis'  Will,  51  Wis.  loi, 
7  N.  W.  829.)  Applying  this  test  to  the  present  case,  it  may  be 
said  without  hesitation  that  there  is  no  tangible  evidence  in  the 
case  which  throws  even  serious  doubt  upon  the  testator's  abilitv 
to  do  all  of  these  things  at  the  time  he  executed  his  will. 

Passing  to  the  question  of  undue  influence,  there  is  even  less 
testimony  in  support  of  this  contention  than  in  support  of  the 
contention  of  lack  of  capacity.  It  is  clear  that  the  testator  was 
greatly  embittered  against  those  members  of  his  family  who 
justified  the  commencement  of  guardianship  proceedings,  and 
that  he  made  the  will  while  feeling  this  bitterness ;  but  he  had  not 
been  under  the  influence  of  the  parties  who  are  benefited  by  the 
will,  but,  on  the  contrary,  had  been  living  with  the  Russells,  who 
belonged  to  the  other  faction,  up  to  the  very  time  the  directions 
for  drawing  the  will  were  given  to  Mr.  Templeton.  The  situa- 
tion had  not  arisen  where  a  presumption  of  undue  influence  arises, 
and,  even  if  it  had,  still  the  cles^r  and  undisputed  testimony  of 
Mr.  Templeton,  showing  the  testator's  independent  action  in  the 
dictating  of  the  terms  of  the  will,  in  connection  with  the  other 
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facts  in  evidence  showing  that  the  will  was  the  result  of  the  tes- 
tator's own  determination,  would  be  entirely  sufficient  to  over- 
come the  presumption.  Pages  might  be  filled  with  the  detailed 
statements  of  the  testimony  of  the  various  witnesses  in  this  case, 
but  it  is  not  deemed  either  necessary  or  justifiable.  It  is  suffi* 
cient  to  say  that  the  entire  testimony'  shows,  without  serious 
doubt,  that  the  testator  was  entirely  competent  to  make  a  will,  and 
that  his  free  agency  was  not  destroyed  or  impaired  by  the  influence 
of  others,  and  hence  that  the  decree  of  the  County  Court  ad- 
mitting the  will  to  probate  should  have  been  affirmed.  Judgment 
reversed,  and  action  remanded  to  the  Circuit  Court,  with  direc- 
tions to  affirm  the  judgment  of  the  County  Court  of  Waukesha 
county. 


Note.— OPINION  EVIDENCE  AS  TO  MENTAL  CAPACITY. 

(a)  Opinion  of  attesting  witnesses. 

(b)  Opinion  of  nonprofessional  witnesses. 

(c)  Opinion  of  physicians. 

(d)  A  distinction  noted. 

(e)  Requisites  for  admission  of  opinion. 
(1)  Weight  of  opinion. 

(s)  Hypothetical  questions, 
(h)  Other  illustrative  cases. 

(a)  Opinion  of  attesting  witnesBM. —  Attesting  or  subscribing  wit- 
nesses to  a  will  are  permitted  to  testify  as  to  the  opinion  they  formed 
of  the  testator's  mental  capacity  at  the  time  of  executing  his  will;  but  not 
as  to  their  opinion  subsequently  formed.  (Williams  v.  Spencer,  150  Mass. 
^546,  23  N.  E.  105.  And  see  Scott  v.  McKee,  105  Ga.  256,  31  S.  E.  183; 
Kaufman  v.  Caughman,  49  S.  C.  159,  27  S.  E.  16;  Walker  v.  Walker,  34 
Ala.  469;  Parsons  v.  Parsons,  66  Iowa,  754,  21  N.  W.  570,  24  id.  564; 
Holcomb  V.  Holcomb,  95  N.  Y.  316;  Clapp  v.  Fullerton,  34  id.  190.) 

And  without  first  stating  the  facts  upon  which  such  opinion  is 
lounde'I.  (Robinson  v.  Adams,  62  Me.  371;  Scott  v.  McKee,  supra; 
Titlow  V.  TItlow,  54  Pa  St.  216.) 

And  it  is  improper,  on  cross-examination  of  such  a  witness,  to  ask  a 
direct  question  as  to  his  opinion  on  testamentary  capacity.  (Matter  of 
McCarthy,  55  Hun,  7»  8  N.  Y.  Supp.  578.) 

Testator's  request  to  an  attorney  to  witness  the  will  leaves  latter  free 
to  testify.  (McMaster  v.  Scriven,  85  Wis.  162,  168,  55  N,  W.  149;  Mat- 
ter of  (Toleman,  11 1  N.  Y.  220,  19  N.  E.  71.) 
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And  as  to  evidence  of  attorney  present  at  execution  of  the  will,  but 
who  did  not  witness  it.    (Matter  of  McCarthy,  55  Hun,  7,  8  V*  Y.  Supp. 

578.) 

(b)  Opinion  «f  nonprofaMional  witneMip.  ■  ■  Nonprofessional  wit- 
nesses who  are  not  subscribing  witnesses  may  testify  as  to  their  opinion 
of  the  mental  condition,  soundness  of  mind,  or  sanity  of  the  testator, 
when  founded  upon  their  knowledge  and  observation  of  the  testator^s 
appearance  and  conduct.  (Hardy  v.  Merrill,  56  N.  H.  227;  Whitelaw  v. 
Sims,  90  Va.  588,  19  S.  £.  113;  Titlow  v.  Titlow,  54  Pa.  St  216;  Estate  of 
Brooks,  54  Cal.  471 ;  Will  of  Fenton,  97  Iowa,  192,  66  N.  W.  199;  Pidcock 
V.  Potter,  68  Pa.  St.  342;  Foster  v.  Dickerson,  64  Vt.  233,  24  Atl.  253; 
Shanley*s  Appeal,  62  Conn.  325,  25  Atl.  245.  And  see  Pence  v.  Waugh» 
135  Ind.  143,  34  N.  £.  860;  Newcomb  v.  Newcomb,  96  Ky.  120,  27  S.  W. 
997;  Murphree  v.  Senn,  107  Ala.  424,  18  So.  264;  Lamb  v.  Lippincott^ 
115  Mich.  612,  73  N.  W.  887;  Dickinson  v.  Dickinson,  61  Pa.  St.  401; 
ElQcssor  v.  Elcessor,  146  id.  359,  23  Atl.  230;  Taylor  v.  Trich,  165  Pa. 
St.  586,  30  Atl.  1053;  Bumey  v.  Torrey,  100  Ala.  157.  14  So.  685; 
Turner's  Appeal,  72  Conn.  305,  44  Atl.  310;  Craig  v.  Southard,  148  III. 
38,  35  N.  £.  361;  Bower  y.  Bower,  142  Ind.  195,  41  N.  £.  523;  Manatt 
V.  Scott,  106  Iowa,  204,  76  N.  W.  717;  Blood's  Will,  62  Vt.  359,  19  Atl. 
770;  Cram  v.  Cram,  33  Vt.  15;  Woodcock  v.  Johnson,  ^  Minn.  217,  30 
N.  W.  894;  Holcomb  v.  Holcomb,  95  N.  Y.  316;  Connecticut  Life  Ins. 
Co.  V.  Lathrop,  in  U.  S.  612,  4  Sup.  Ct.  Rep.  533.) 

But  the  rule  is  otherwise  in  Massachusetts  (Smith  v.  Smith,  157  Mass. 
389,  32  N.  E.  348),  and  in  Maine  (Matter  of  Bridgham,  82  Me.  323,  19 
Atl.  824),  and  in  Texas  (Brown  v.  Mitchell,  88  Tex.  350,  31  S.  W.  621), 
but  very  much  "  liberalized  "  or  relaxed.  (Matter  of  Bridgham,  82  Me. 
326,  19  Atl.  824.)  But  an  exception  is  made  in  case  of  an  attending 
physician  who  may  give  his  opinion  in  connection  with  facts  upon 
which  it  is  founded.    (Hastings  v.  Rider,  99  Mass.  625.) 

He  may  express  an  opinion  upon  the  actual  condition  of  testator's 
mind,  but  should  not  be  allowed  to  express  his  opinion  upon  the  direct 
question  of  mental  capacity  to  make  a  will.  (Hall  v.  Perry,  87  Me. 
569.  577,  33  Atl.  i6o.) 

The  settled  rule  in  Massachusetts  is  that  the  witnesses  to  the  will,  the 
family  physician,  and  witnesses  who  by  special  skill  and  experience  are 
qualified  as  experts  in  the  knowledge  and  treatment  of  mental  diseases, 
are  alone  competent  to  give  their  opinion  in  evidence.  The  testimony 
of  other  witnesses  is  confined  to  a  statement  of  the  facts,  manifesting 
mental  condition,  of  which  they  have  knowledge.  (May  v.  Bradlee, 
127  Mass.  421.) 

Where  nonprofessional  witnesses,  who  did  not  witness  the  will,  are 
examined  as  to  matters  within  their  own  observation,  bearing  upon  the 
competency  of  the  testator,  they  may  characterize  as,  in  their  opinion, 
rational  or  irrational,  the  acts  and  declarations  to  which  they  testify;  but 
the  examination  must  be  limited  to  their  conclusions  from  the  specific 
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facts  they  disclose,  and  they  cannot  be  permitted  to  express  their  opin- 
ions on  the  general  question  whether  the  mind  of  testator  was  sound 
or  unsound.  (Clapp  v.  Fullerton,  34  N.  Y.  190;  Hewlett  v.  Wood,  55 
id.  634;  Johnson  v.  Cochran,  159  id.  555,  54  N.  E.  1092.) 

In  a  substantial  sense  and  for  every  purpose  essential  to  a  safe  con- 
clusion, the  mental  condition  of  an  individual,  as  sane  or  insane,  is  a  fact, 
and  the  expressed  opinioa  of  one  who  has  had  adequate  opportunities 
to  observe  his  conduct  and  appearance  is  but  the  statement  of  a  fact; 
not  indeed  a  fact  established  by  direct  and  positive  proof,  because  in 
most,  if  not  all  cases,  it  is  impossible  to  determine  with  absolute  cer- 
tainty, the  precise  mental  condition  of  another;  yet  being  founded  on 
actual  observation,  and  being  consistent  with  common  experience  and 
the  ordinary  manifestations  of  the  condition  of  the  mind,  it  is  knowledge, 
so  far  as  the  human  intellect  can  acquire  knowledge  upon  such  subjects. 
^Connecticut  Life  Ins.  Co.  v.  Lathrop,  iii  U.  S.  620,  4  Sup.  Ct  Rep. 

533.) 

(c)  Opinion  of  phyaicianB.—  An  attending  physician  is  competent  to 
express  his  opinion  as  to  the  mental  capacity  of  a  testator,  without 
first  stating  the  facts  upon  which  it  is  founded.  (Crockett  v.  Davis,  81 
Md.  134,  31  Atl.  710.  And  see  McHugh  v.  Fitzgerald,  103  Mich.  21,  61 
N.  W.  354.) 

But  his  reasons  when  obtained  may  in  effect  destroy  the  value  of  his 
opinion.  (Crockett  v.  Davis,  supra.  And  see  Chappell  v.  Trent,  90  Va. 
850,  19  S.  E.  314;  Sanders  v.  Blakcly,  [Ky.]  55  S.  W.  10.) 

He  may  be  cross-examined  not  only  as  to  his  qualifications  but  as 
to  knowledge  of  testator,  means  of  knowledge,  and  as  to  all  the  facts 
and  circumstances  upon  which  he  has  given  his  opinion.  (Re  Mullin, 
110  Cal.  252,  42  Pac.  645;  Cox  Estate,  167  Pa.  St.  501.  31  Atl.  747.) 

He  cannot  express  an  opinion  upon  the  direct  question  as  to  "  Capacity 
to  make  a  will."    (Walker  v.  Walker,  34  Ala.  469.) 

Medical  men  may  qualify  as  experts  and  give  their  opinion  in  response 
to  hypothetical  question.  (Pidcock  v.  Potter,  68  Pa.  St.  342.  And  sec 
Fairchild  v.  Bascomb,  35  Vt.  399) 

But  evidence  of  physician  may  not  be  admissible  under  a  statute. 
(Matter  of  Darragh,  52  Hun,  591,  5  N.  Y.  Supp.  58.) 

(d)  A  distinction  noted —  It  is  important  to  preserve  the  distinction 
between  the  opinions  of  witnesses  as  to  mental  condition,  as  sanity  or 
insanity,  soundness  of  mind,  and  the  like,  which  are  allowed  by  nearly 
all  the  authorities,  and  such  opinions  when  directed  to  the  question  of 
legal  capacity  to  perform  the  act  in  question,  which  should  not  be 
allowed.  (Brown  v.  Mitchell,  88  Tex.  350,  31  S.  W.  621.)  The  opinion 
is  valuable  and  instructive  in  review  of  the  cases  and  doubtless  points 
out  the  proper  distinction.  (Turner's  Appeal,  72  Conn.  305,  44  Atl.  310. 
And  see  Walker  v.  Walker,  34  Ala.  469;  Schneider  v.  Manning.  121  111. 
^77,  12  N.  E.  267;  May  v.  Bradlee,  127  Mass.  414.) 

The  common  and  proper  form  of  inquiry  is  "  was  or  was  not  the 
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testator  in  your  opinion  a  person  of  sound  mind?  "  (Turner's  Appeal, 
supra.     But  compare  cases  cited  under  subdivision  (b),  supra.) 

A  question  which  goes  beyond  calling  for  an  opinion  on  soundness  of 
mind  and  calls  for  opinion  whether  **  sound  enough  to  make  a  will " 
becomes  objectionable.  (Farrell  v.  Brennan,  32  Mo.  328;  Fairchild  v. 
Bascomb,  35  Vt.  399;  Hopkins  v.  Wharter,  45  Atl.  551.) 

The  opinions  of  unprofessional  witnesses  cannot  be  called  out  by 
questions  in  such  form  as  to  involve  in  the  answer  matter  of  law  as 
well  as  fact,  as,  for  instance,  calling  for  an  opinion  on  legal  capacity. 
(De  Witt  V.  Barly.  ly  N.  Y.  340,  explaining  previous  decisions  in  9  id. 

371.) 

They  may  state  the  impressions  which  the  acts  and  declarations  of 
the  party,  to  which  they  have  testified,  produced  upon  their  minds  at 
the  time,  and  as  to  whether  they  were  irrational  or  rational.  (Wyse  v. 
Wyse,  155  N.  Y.  371.  49  N.  E.  942.) 

(e)  Bequisites  for  admisBlon  of  opinion. —  The  court  must  be  satis- 
fied that  the  witness  has  had  an  opportunity  by  association  and  observa- 
tion to  form  an  opinion,  before  the  opinion  can  be  admitted.  (Denning 
V.  Butcher,  91  Iowa.  425;  Prentis  v.  Bates,  93  Mich.  236,  53  N.  W.  153; 
Buys  V.  Buys,  99  Mich.  354,  58  N.  W.  331;  Alvord  v.  Alvord,  109  Iowa, 
113,  80  N.  W.  306;  Elcessor  v.  Elcessor,  146  Pa.  St.  359,  23  Atl.  230; 
Zirkle  v.  Leonard,  61  Kan.  636,  60  Pac.  318;  Newcomb  v.  Newcomb, 
96  Ky.  120,  27  S.  W.  997:  Commonwealth  Title  Co.  v.  Gray,  150  Pa.  St. 
255,  24  Atl.  640;  O'Connor  v.  Madison,  98  Mich.  183,  57  N.  W.  105; 
Appeal  of  Turner,  72  Conn.  305,  44  Atl.  310.  And  see  Re  Wax,  106  Cal. 
'343*  39  Pac.  624,  5  Prob.  Rep.  Annot.  155.) 

(f)  Weight  of  opinion. —  The  weight  of  the  opinion  depends  upon  the 
opportunity  the  witness  has  had  to  form  such  opinion.  (Merriman's 
Appeal,  108  Mich.  453,  66  N.  W.  372;  Craig  v.  Southard,  148  III.  37,  35 
N.  E.  361;  Cline  v.  Lindsey,  no  Ind.  337,  11  N.  E.  441;  Commonwealth 
Title  Co.  V.  Gray,  150  Pa.  St.  255,  24  Atl.  640  [depending  upon  the  facts 
and  occurrences  detailed  before  the  court];  Turner  v.  Cheeseman,  15 
N.  J.  Eq.  243;  Matter  of  Rapplee,  66  Hun,  559,  21  N.  Y.  Supp.  801.) 

And  a  question  calling  generally  for  an  opinion,  without  basing  it  on 
such  facts  and  circumstances,  is  improper.  (Furlong  v.  Carraher,  102 
Iowa,  358,  71  N.  W.  210,  2  Prob.  Rep.  Annot.  698.  And  see  Holcomb  v. 
Holcomb,  95  N.  Y.  316;  Clapp  v.  Fullerton,  34  id.  190.) 

The  evidence  of  experts,  who  knew  and  had  treated  the  testator,  is 
not,  as  matter  of  law,  of  greater  weight  than  that  of  others,  who  base 
their  opinions  on  hypothetical  questions.  (Bever  v.  Spangler,  93  Iowa, 
580.  61  N.  W.  1072.) 

Cross-examination  may  disclose  value  of  an  opinion  in  showing  specific 
cally  facts  upon  which  founded.  (Petefish  v.  Becker,  176  III.  448,  52  N. 
E.  71,  4  Prob.  Rep.  Annot.  153;  Kimberly's  Appeal,  68  Conn.  428,  36  Atl. 
847.     And  see  Titus  v.  Gage,  70  Vt.  14.  39  Atl.  246.) 

The  opinion  of  neighbors  may  be  of  more  value  than  that  of  medica} 
experts.    (Rutherford  v.  Morris,  77  111.  3970 
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It  does  not  follow  that  because  they  are  physicians  they  are  any  better 
judges  of  testator's  mental  capacity  than  other  men  of  good  common 
sense.  (Carpenter  v.  Calvert,  83  111.  63.  And  see  Rankin  v.  Rankin,  61 
Mo.  «95;  Newcomb  v.  Newcomb,  96  Ky.  123,  27  S.  W.  997.) 

But  it  is  error  to  instruct  a  jury  specifically  that  they  should  give  more 
weight  to  the  testimony  of  men  of  common  sense  than  of  physicians. 
(Taylor  v.  Cox,  153  111.  230,  38  N.  E.  656;  Cline  v.  Lindsey,  no  Ind.  337, 
II  N.  E.  441.) 

(g)  Hypothetical  quastioiui. —  A  hypothetical  question  to  a  witness, 
who  has  qualified  as  an  expert,  should  include  all  the  facts  upon  which 
the  opinion  in  answer  is  predicated.    (Barber's  Appeal,  63  Conn.  393;. 
Kempsey  v.  McGuiniss,  21  Mich.  123.) 

But  it  is  sufficient  if  there  is  evidence  tending  to  prove  the  facts  assumed. 
(Bever  v.  Spangler,  93  Iowa.  580,  61  N.  W.  1072;  Will  of  Fenton,  97 
Iowa,  192,  66  N.  W.  199;  Manatc  v.  Scott,  106  Iowa,  204,  76  N.  W.  717; 
Kerr  v.  Lunsford,  31  W.  Va.  660,  8  S.  E.  493.  And  see  Wetherbee  v. 
Wetherbee,  38  Vt.  454-) 

A  hypothetical  question  becomes  objectionable  when  involving  so 
many  facts  that  the  witness  would  be  obliged,  in  order  to  answer  it,  to 
settle  in  his  own  mind  other  disputed  facts  disclosed  in  the  testimony; 
in  other  words,  to  assume  the  province  of  the  jury.  (Fairchild  v.  Bas- 
comb,  35  Vt.  399;  Kerr  v.  Lunsford,  31  W.  Va.  660,  8  S.  E.  493) 

But  if  such  question  is  not  properly  objected  to,  the  remedy  should  be 
had  in  cross-examination.  (Howes  v.  Colbum,  165  Mass.  385,  43  N. 
E.  125.) 

(h)  Other  Ulustrative  caMS.— Opinion  of  stenographer  admitted. 
(Will  of  Fenton,  97  Iowa,  192,  66  N.  W.  199.) 

A  clergyman  or  priest  may  give  his  opinion  as  to  mental  condition  of 
testator.    (Estate  of  Toomes,  54  Cal.  509.) 

Witness  may  testify  to  facts,  which  are  matters  of  common  observa- 
tion, bearing  on  condition  of  the  mind.  (Clark  v.  Clark,  168  Mass.  524, 
47  N.  E.  51a) 

Three  years'  service  as  chaplain  in  an  insanfc  asylum  does  not  qualify 
a  person  as  an  expert  witness  on  mental  capacity.  (Ledwith  v.  Claffy» 
18  App.  Div.  115,  45  N.  Y.  Supp.  612.)  • 

An  opinion  of  an  attesting  witness,  sought  on  cross-examination,  as  to 
whether  testator  had  sufficient  strength  of  mind  to  comprehend  a  clause 
in  the  will  creating  a  charitable  trust,  is  not  admissible.  (Melanefy  v. 
Morrison,  152  Mass.  473,  26  N.  E.  36.) 

A  witness  having  been  shown  to  possess  the  requisite  qualifications  of 
an  expert,  and  having  seen,  conversed  with,  and  examined  the  testator, 
may  express  hi^  opinion  as  to  his  soundness  of  mind  or  mental  capacity. 
(Stevens  v.  Leonard,  154  Ind.  67,  56  N.  E.  27>  5  Prob.  Rep.  Annot.  369.^ 

There  is  a  distinction  between  general  insanity  and  the  existence  of  an 
insane  delusion;  upon  the  latter  issue  it  is  improper  to  ask  witness  for 
his  opinion  as  to  whether  testator  was  sane  or  insane.  (Taylor  v.  Trtch, 
165  Pa.  St.  586,  30  Atl.  1053.) 
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TSttpreme   Court  of  Pennsylvania,   April   i,   1901;    198  Pa.   St.   600,  48 

Atl.  813.] 

Executors  and  Administratoiis  —  Fraudulent  Transfer  of 
Estate  Property  —  Pledge  —  Good  Faith  of  Pledgee  — 
Constructive  Notice.  . 

1.  Where  a   coexecutor   transfers   personal   property   belonging   to   the 

estate,  by  way  of  pledge  or  sale,  in  fraud  of  the.  estate,  but  the  trans- 
feree acts  in  good  faith,  and  has  neither  actual  nor  constructive 
notice  of  the  fraud,  he  acquires  good  title  to  the  property. 

2.  A  coexecutor,  who  had  the  active  management  of  the  estate,  and  who 

bore  a  good  business  and  financial  reputation,  borrowed  money  for 
the  estate,  in  the  course  of  administration,  of  defendant,  who  did  not 
know  that  the  executor  was  merely  a  coexecutor,  and  the  latter 
agreed  to  pledge  certain  stock  belonging  to  the  estate  as  security 
therefor.  The  stock  was  put  in  a  box  belonging  to  defendant,  and 
was  kept  in  the  executor's  care  for  several  years,  when  it  was  after- 
ward transferred  to  defendant.  The  defendant  did  not  know  of  any 
fraudulent  intent  x>n  the  part  of  the  executor.  Htid  not  to  show  facts 
sufficient  to  put  defendant  on  inquiry  which  would  prevent  her  from 
acquiring  good  title  to  such  stock. 

3.  The  fact  that  property  fraudulently  pledged  by  a  coexecutor,  without 

the  knowledge  of  the  pledgee,  while  the  estate  is  in  the  course  of 
administration,  is  specifically  bequeathed  to  the  executor  as  trustee, 
does  not  impose  a  greater  duty  of  making  inquiry  on  the  pledgee  to 
prevent  charging  him  with  constructive  notice  of  the  fraud,  and  thus 
defeat  his  claim  as  a  bona  fide  pledgee,  than  if  the  stock  was  a  simple 
asset  of  the  estate. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  county. 

Suit  by  Frederick  H.  Schell,  as  executor  of  the  will  of  Joseph 
E.  Schell,  deceased,  against  Clyde  E.  Barton  and  Elizabeth  S. 
M.  Barton,  for  an  accounting  for  property  alleged  to  have  been 
fraudulently  conveyed  to  defendants  by  a  coexecutor  of  plain- 
tiff.    I^rom  a  decree  in  favor  of  the  defendants,  plaintiff  appeals. 

Affirmed. 

Edmund  G.  Hamersly  and  Frank  P.  Prichard,  for  appellant. 

Dilworth  P.  Hibberd  and  Samuel  P.  Tull,  f6r  appellee  Eliza* 
beth  S.  M.  Barton. 
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Mestrezat,  J. —  Joseph  E.  Schell  died  October  6,  1889.  He 
was  the  owner  of  thirty-four  shares  of  the  capital  stock  of  the 
Fire  Association  of  Philadelphia,  which  stood  in  his  name  on 
the  books  of  the  association  at  the  time  of  his  death.  By  his 
will  he  bequeathed  to  his  executors,  in  trust,  one-eighth  part  of 
his  residuary  estate  for  the  benefit  of  each  of  his  four  daughters, 
and  he  directed  that  the  respective  shares  of  two  of  his  daughters 
should  include  eight  shares  of  the  capital  stock  of  the  fire  asso- 
ciation, and  the  respective  shares  of  the  other  two  daughters 
should  include  nine  shares  of  the  said  stock.  The  executors 
were  his  son  Frederick  H.  Schell  and  one  Samuel  S.  Sibbs,  a 
business  man  at  that  time  of  good  standing  and  repute.  Early 
in  September,  1891,  Sibbs  requested  the  defendant  Mrs.  Eliza- 
beth S.  M.  Barton,  then  Mrs.  Elizabeth  Stokes  Morris,  to  loan 
him,  as  executor«of  Schell's  estate,  the  sum  of  $1,500,  saying  that 
the  estate  needed  the  money,  and  agreed  to  give  her,  as  collateral 
security,  stock  of  the  fire  association  to  an  equal  amount,  which 
he  showed  her  at  that  time.  Mrs.  Barton  was  not  aware  that 
there  was  a  coexecutor,  nor  did  she  know  to  what  purposes  Sibbs 
irttended  to  apply  the  borrowed  money.  She  made  the  loan  as 
requested,  but  no  obligation  was  given  nor  stock  transferred 
to  her  by  a  written  assignment  at  that  time.  Sibbs  paid  to  her, 
at  regular  intervals,  by  his  own  personal  check,  the  interest  on 
the  loan.  In  the  latter  part  of  1894,  or  early  in  1895,  Dr.  Barton, 
the  husband  of  Mrs.  Elizabeth  S.  M.  Barton,  notified  Sibbs,  who 
had  attended  to  some  business  for  Mrs.  Barton  and  had  charge 
of  her  papers,  that  he  would  take  charge  of  his  wife's  affairs; 
and  thereupon  Sibbs  delivered  to  him  a  collateral  note,  dated 
September  9,  1894,  for  $1,537.50,  payable  to  her  order,  and 
signed  by  him  as  "  Executor  Estate  of  Jos.  E.  Schell,  Dec'd." 
This  note  recited  the  fact  that  the  maker  had  delivered  six  shares 
of  the  capital  stock  of  the  association  as  collateral  security  for 
the  prompt  payment,  at  maturity,  of  his  liability.  Accompany- 
ing the  note  was  a  power  of  attorney,  dated  Sctptember  9,  1894, 
executed  by  Sibbs  as  executor  of  Joseph  E.  Schell,  deceased, 
constituting  Mrs.  Barton  his  attorney  to  sell,  assign,  and  transfer 
six  shares  of  the  capital  stock  of  the  fire  association.  With  the 
note  was  also  delivered  to  Dr.  Barton,  for  his  wife,  a  certificate 
of  twenty-three  shares  of  the  stock  of  the  association,  standing 
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in  the  name  of  Joseph  E.  Schell.  The  whole  transaction  was 
without  the  knowledge  or  consent  of  the  coexecutors,  and  the 
money  borrowed  was  not  appropriated  to  the  use  of  the  estate 
of  Joseph  E.  Schell.  In  May,  1894,  the  executors  filed  their  ac- 
count, which  was  audited  by  the  Orphans'  Court,  and  an  adjudi- 
cation was  filed  October  27 y  1894,  by  which  the  stock  of  the 
fire  association  was  awarded  to  the  executors  as  trustees  under 
the  provisions  of  the  will.  Subsequently,  in  1899,  Sibbs  defaulted 
and  disappeared,  and  the  facts  of  the  loan  and  hypothecation  of 
the  stock  became  known  for  the  first  time  to  his  coexecutors. 
The  latter  then  filed  the  present  bill  against  the  defendants,  and 
John  H.  Deperven,  executor  of  the  will  of  Henry  Deperven, 
deceased,  praying  that  the  defendants  might  make  discovery  as 
to  the  certificates  of  shares  of  stock  of  the  association  delivered 
to  them  by  Sibbs;  that  they  be  restrained  from  negotiating  or 
transferring  the  stock,  and  also  be  ordered  to  deliver  the  cer- 
tificate in  their  hands  to  the  complainant.  An  answer  was  filed 
by  the  defendants  and  by  Deperven,  and  after  hearing,  the 
court  below  entered  a  decree  in  favor  of  the  defendants,  holding 
that  the  complainant  was  entitled  to  the  stock  only  upon  repay- 
ment of  the  amount  of  the  loan  made  bv  Mrs.  Barton,  with  inter- 
est.  From  this  decree  the  complainant  appealed.  A  decree 
was  entered  against  Deperven,  from  which  he  appealed,  and 
which  is  considered  and  determined  in  an  opinion  filed  herewith. 

The  learned  counsel  for  the  appellant  frankly  concede  that  one 
of  several  executors  may  transfer  personal  property  of  the  dece- 
dent for  value  by  way  of  sale  or  pledge,  and  that  the  transferee 
will  take  a  good  title  thereto,  unless  he  has  knowledge,  actual  or 
constructive,  of  facts  which  put  him  on  inquiry  as  to  whether  the 
transaction  is  one  made  in  course  of  the  administration  of  the 
estate  and  for  its  benefit.  As  suggested  therefore  the  single 
question  here  is  whether  Mrs.  Barton  had  either  actual  or  con-^ 
structive  notice  of  facts  which  should  have  put  her  on  inquiry, 
which  would  have  resulted  in  a  knowledge  of  the  fraudulent 
conduct  of  Sibbs. 

The  very  proper  admission  by  counsel,  which  is  fully  justified 
by  all  the  authorities,  together  with  the  incontrovertible  facts, 
make  the  question  for  determination  here  a  very  narrow  one. 
The  facts,  as  conceded  by  all  parties,  show  conclusively  that  Mrs. 
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Barton  had  no  actual  knowledge  of  any  intended  fraud  on  the 
part  of  Sibbs  at  any  time  during  the  entire  transaction.  She 
acted  in  the  utmost  good  faith,  and  loaned  the  money  to  him  in 
his  representative  capacity,  on  his  allegation  to  her,  in  her  lan- 
guage, ''  that  he  wanted  money  as  executor  of  the  Schell  estate, 
and  it  would  be  an  accommodation  to  him  if  I  had  it ;  if  I  couldn^t 
give  it,  he  would  apply  to  some  one  else."  This  was  less  than 
two  years  after  the  death  of  the  testator,  and  while  the  estate 
was  in  course  of  administration.  The  good  reputation  of  Sibbs 
in  the  community,  and  her  own  intimate  business  relations  with 
him,  fully  warranted  her  in  believing  his  representations  that  the 
loan  was  for  the  benefit  of  the  estate  and  that  it  would  be  so 
applied.  There  was,  at  the  date  of  the  loan,  nothing  whatever 
to  discredit  Sibbs  or  his  business  integrity  with  Mrs.  Barton, 
or,  as  the  evidence  clearly  discloses,  with  any  person  in  this 
community.  No  business  man  of  the  most  exacting  care,  who 
knew  him,  would  have  hesitated  one  moment  to  have  granted 
him  the  loan  on  the  terms  of  the  contract  between  him  and  Mrs. 
Barton.  We  therefore  have  Mrs.  Barton's  action  in  the  premi- 
ses in  keeping  with  the  most  careful  business  methods,  and 
approved  by  the  course  pursued  by  intelligent  and  accurate  busi- 
ness men. 

It  is  contended  however  by  the  appellant  that,  while  the  trans- 
fer of  the  stock  was  made  by  one  executor  only,  and  by  way 
of  pledge  and  not  sale,  were  not  sufficient  in  themselves 'to  put 
the  transferee  on  inquiry,  yet  they  were  facts  that  should  have 
made  her  cautious,  and  made  it  more  incumbent  on  her  to  be 
alert  and  heedful  of  other  circumstances  in  the  case.  But,  under 
the  circumstances  of  this  case,  we  do  not  see  that  these  facts 
should  arouse  in  Mrs.  Barton  even  a  suspicion  of  any  intention 
of  Sibbs  to  misappropriate  the  loan. .  She  was  hot  dealing  with 
a  stranger,  but  with  a  man  whose  business  standing  with  her 
and  in  the  community  for  many  years  had  taught  her  to  rely 
implicitly  on  his  word.  She  was  fully  authorized  to  rest  upon 
that  in  determining  the  verity  of  his  assertion  that  he  needed 
the  funds  for  the  use  of  the  estate.  Nor  does  the  fact  that  he 
made  the  transfer  of  the  stock  as  sole  executor  authorize  the  in- 
ference of  bad  faith.  It  is  conceded  that  Sibbs  was  the  active 
tsxtcuior,  and  that  Mrs.  Barton  did  not  know  that  he  had  a  co- 
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executor.  It  cannot  be  seriously  contended  that,  under  these 
circumstances,  Sibbs  could  not  have  sold  the  stock  and  passed 
a  good  title.  If  that  be  true,  he;  as  sole  executor,  could  pledge 
it  and  invest  the  pledgee  with  a  complete  title.  The  authority  to 
pledge  the  personal  property  of  the  decedent  for  the  purpose  of 
raising  money  or  securing  debts  rests  on  the  same  principle, 
is  governed  by  the  same  rules  and  is  subject  to  the  same  limi- 
tations  as  apply  to  sales,  (ii  Am.  &  Eng.  Encyc.  of  Law,  103 1.) 
The  facts  in  the  case  of  Ellis'  Appeal  (8  Wkly.  Notes  Cas.  538  5, 
relied  upon  by  the  appellant,  show  that  it  does  not  support  his 
•contention.  There  the  executor,  in  fraud  of  his  trust,  transferred 
stock  as  collateral  security  for  a  debt  of  his  own,  lo  one  who 
had  notice  of  the  fact  that  the  stock  was  the  property  of  the  estate 
of  the  borrower's  testator,  and  actual  knowledge  of  the  fact  that 
there  were  other  executors  who  did  not  join  in  the  transfer. 
Here,  as  we  have  seen,  Mrs.  Barton  did  not  know  that  Sibbs 
intended  to  apply  the  money  to  his  own  use,  but  had  a  right  to 
presume  the  contrary,  and  was  ignorant  of  the  fact  that  he  had 
a  coexecutor.  The  case  is  clearly  distinguishable  on  its  facts 
from  the  case  at  bar. 

The  fact  that  the  property  was  specifically  bequeathed  to  the 
executors  as  trustees,  as  claimed  by  the  appellant,  does  not 
impose  upon  the  purchaser  or  pledgee  any  greater  duty  to  in- 
quire into  the  necessity  of  the  sale  or  pledge  than  if  it  were 
merely  an  asset  of  the  estate  not  so  bequeathed.  As  suggested 
by  the  learned  judge  of  the  court  below,  such  specific  bequests 
would  necessarily  be  subject  to  the  necessity  of  a  sale  for  the 
payment  of  debts,  and  in  such  case  the  purchaser  or  pledgee 
need  not  inquice  into  the  necessity  of  the  sale  or  pledge. 

It  is  further  contended  on  the  part  of  the  appellant  that  Mrs. 
Barton  acquired  no  title  to  the  stock,,  as  against  the  estate,  until 
the  delivery  of  the  note  and  accompanying  papers  to  her  hus- 
band, in  the  latter  part  of  1894  or  in  the  early  part  of  1895. 
We  think  this  position  ignores  the  facts  in  the  case.  The  loan 
was  made  in  1891,  and  at  that  time,  and  in  consideration  thereof, 
Sibbs  promised  an  equivalent  amount  of  fire  association  stock 
as  collateral,  and  then  and  there  showed  to  Mrs.  Barton  the 
stock  which  was  to  be  held  as  collateral.  This  was  in  Sibbs' 
office,  which  had  been  the  office  of  Mrs.  Barton's  former  hus- 
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band,  Joshua  H.  Morris,  and  in  which  all  her  papers  were  kept 
in  a  box  in  charge  of  Sibbs.  As  she  demanded  the  security 
before  she  made  the  loan,  and  in  response  thereto  he  showed 
her  the  stock,  it  is  fair  to  presume,  under  the  circumstances 
stated,  that  during  the  time  which  elapsed  between  the  date  of 
the  loan  and  the  delivery  of  the  securities  to  Dr.  Barton,  they 
were  in  Mrs.  Barton's  box,  which  was  in  the  control  of  Sibbs 
as  her  representative.  While  this  would  not  be  sufficient  to 
transfer  the  title  to  the  stock,  yet  it  is  a  fact  worthy  of  consider- 
ation in  determining  the  equities  of  the  case  and  the  intention 
of  both  parties  as  to  the  delivery  of  the  securities.  The  loan  was 
unquestionably  made  on  the  faith  of  the  stock  which  was  shown 
Mrs.  Barton  at  the  time,  under  such  circumstances  as  to  lead  her 
to  believe  that  it  was  a  delivery  to  her,  and  it  was  so  considered 
by  both  parties.  Having  the  authority  to  make  the  pledge, 
and  a  full  consideration  therefor  having  been  paid  to  the  repre* 
sentative  of  the  estate,  the  failure  to  make  the  formal  transfer 
of  the  securities  until  September,  1894,  should  not  be  permitted 
to  deprive  Mrs.  Barton  of  her  just  and  equitable  claim  to  the 
stock.  We  therefore  agree  with  the  learned  judge  of  the  court 
below  that,  so  far  as  Mrs.  Barton's  rights  are  concerned,  "  the 
power  of  attorney  must  be  regarded  as  having  been  made  at  the 
time  when  she  loaned  the  money  upon  the  faith  of  the  security 
which  the  letter  of  attorney  g^ve  to  her.  That  was  the  time 
when  it  was  promised  to  her,  and  in  equity  she  ought  to  be 
regarded  as  having  it  at  that  time."  The  view  we  take  of  the 
case  renders  it  unnecessary  to  consider  the  effect  on  Mrs.  Bar- 
ton's title  to  the  stock  of  the  proceedings  in  the  Orphans'  Court 
on  the  account  filed  by  the  executors.  It  follows  that  the  court 
below  was  right  in  holding  that  Mrs.  Barton  was  entitled  to 
retain  the  six  shares  of  stock  until  she  was  paid  the  amount 
of  the  loan  made  by  her  to  Samuel  S.  Sibbs  as  executor  of  the 
estate  of  Joseph  E.  Schell,  deceased. 

The  assignments  of  error  are  overrule^  and  the  decree  is 
affirmed. 
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In  re  Fair's  Estate. 

Angus  et.al.  zx  Fair  et  a/. 

[Supreme  Court  of  California,  April  30,  1901;  132  Cal  523,  64  Pac.  1000.] 

Wills  —  Real  Property  —  Trust  —  Validity  —  Surplusage 
—  Estate  in  Remainder  —  Use  —  Execution  —  Active 
Trust  —  Power  in  Trust  —  Inseparable  Trust  —  Quan- 
tum o^  ElsTATE  —  Limitation  —  Estate  for  Life  —  Lim- 
ited Fee  —  Testator's  Intention. 

r.  Since  all  uses  and  trusts  in  relation  to  real  property  are  abolished  by* 
Civ.  Code.  tit.  4,  S  847,  except  those  specified  in  that  title,  and  those 
enumerated  therein  do  not  include  a  trust  to  convey  real  property 
to  beneficiaries,  a  devise  of  the  residue  of  testator's  property  to  trus- 
tees, to  have  and  to  hold  during  the  lives  of  testator's  children,  and 
to  be  transferred  and  conveyed,  on  the  death  of  the  surviving  child, 
to  certain  beneficiaries,  was  void. 

2.  Testator  devised  the  residue  of  his  property  to  trustees,  to  have  and 

to  hold  in  trust  during  the  lives  of  testator's  children,  and  that  on 
the  death  of  the  surviving  child  the  trustees  should  transfer  and  con- 
vey the  trust  property  to  certain-named  beneficiaries.  Held,  that  the 
contention  that  the  words  "  transfer  and  convey "  should  be  elim- 
inated, as  surplusage,  and  the  trust  considered  as  devising  estates  in 
remainder  to  the  persons  designated  as  beneficiaries,  cannot  be  sus* 
tained,  since  if  the  words  **  transfer  and  convey  "  were  eliminated 
the  beneficiaries  named  would  not  take  the  estate  at  all.  as  there  are 
no  other  words  operative  to  create  an  estate  in  remainder. 

3.  The  contention  that  the  trust  to  convey,  though  invalid,  should  be 

considered  merely  as  p  use  executed  by  the  English  statute  of  uses 
(27  Hen.  VIII,  chap.  ^10),  and  hence  as  vesting  a  fee  in  the  bene- 
ficiaries, cannot  be  sustained,  since  the  English  statute  of  uses  exe- 
cuted only  valid  passive  trusts,  and  the  trust  to  convey  was  both 
active  and  invalid. 
.  4.  The  contention  that,  though  the  trust  to  convey  was  voi3,  it  should 
be  held  good  as  a  power  in  trust  to  convey,  cannot  be  sustained, 
since  a  power  to  convey  is  a  trust  to  convey,  and  hence  is  also  void, 
as  prohibited  by  the  statute. 
5.  Testator  devised  the  residue  of  his  estate  to  trustees  during  the  lives 
of  testator's  children,  in  trust  to  hold  and  manage  the  trust  property, 
and  to  pay  the  income  therefrom  monthly  to  his  children,  in  certain 
portions,  and,  on  the  death  of  his  children  and  the  survivor  of  them, 
to  transfer  and  convey  the  trust  property  to  certain-named  benefici- 
aries, which  did  not  include  testator's  son.  Held,  that,  where  the 
trust  to  transfer  and  convey  the  trust  property  on  the  death  of  the 
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surviving  child  was  void  because  prohibited  by  statute,  the  whole 
trust  must  fail,  since  the  trust  to  convey  and  the  trust  to  manage  the 
estate  and  pay  over  the  income  were  inseparable  parts  of  one  entire 
scheme,  and  to  hold  one  valid  and  the  other  invalid  would  lead  to  a 
result  contrary  to  the  purposes  of  the  will. 

6.  Testator  devised  the  residue  of  his  estate  to  trustees,  "  to  have  and  to 

hold  "  during  the  lives  of  testator's  children  and  the  survivor  of  them, 
and  on  the  death  of  the  survivor  to  transfer  and  convey  the  trust 
property  to  certain-named  beneficiaries.  Held,  that  the  words  "to 
have  and  to  hold  "  did  not*  diminish  the  quantum  of  estate  vested  in 
the  trustees  to  an  estate  during  the  life  of  testator's  children,  but 
merely  fixed  a  date  on  which  the  trustees  should  convey  the  fee 
vested  in  them. 

7.  The  contention  that  the  will  created  an  estate  for  life  in  the  trustees, 

with  a  direct  devise  to  testator's  beneficiaries,  notwithstanding  testa- 
tor's intention  to  create  a  trust  to  convey  the  fee  on  the  death  of  the 
surviving  child,  cannot  be  sustained,  since,  where  the  method  used 
by  the  testator  to  give  his  estate  to  his  beneficiaries  is  illegal,  the 
courts  have  no  power  to  substitute  a  legal  mode  in  lieu  thereof,  and 
hence  words  creating  a  void  trust  cannot  be  considered  as  creating 
a  valid  direct  devise. 

8.  Civil  Code,  §  863,  provides  that,  except  as  thereinafter  provided,  every 

express  trust  in  real  property  shall  vest  the  whole  estate  in  the  trus- 
tee, subject  only  to  the  execution  of  the  trust,  and  the  beneficiaries 
shall  not  take  any  estate  or  interest,  but  may  enforce  the  performance 
of  the  trust;  and  section  864  declares  that,  notwithstanding  anything 
contained  in  section  863,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  which  the  trust  relates  shall 
belong  in  the  event  of  the  failure  of  the  trust.  Testator  devised  the 
residue  of  his  estate  to  trustees,  to  have  and  to  hold  during  the  lives 
of  the  testator's  children  and  the  survivor  of  them,  and  on  the  death 
of  such  survivor  to  transfer  and  convey  the  trust  property  to  cer- 
tain-named beneficiaries.  Held^  that  the  contention  that,  notwith- 
standing the  trust  to  convey  was  void,  tht  estate  should  go  to  the 
beneficiaries  named,  by  virtue  of  the  prescription  contained  in  section 
864.  cannot  be  sustained,  since  the  testator  made  no  attempt  to  pre- 
scribe to  whom  the  property  should  go  in  case  the  trust  failed,  and 
the  language  creating  the  trust  itself  cannot  be  treated  as  the  pre- 
scription mentioned  in  the  statute. 

9.  The  contention  that  the  fee  devised  to  the  trustees  was  one  of  a  lim- 

ited character,  and  vested  in  them  only  in  case  they  decided  to  sell 
the  property,  and  that  therefore  the  trust  was  valid,  cannot  be  sus- 
tained, since  the  fact  that  the  testator  gave  the  trustees  power  to 
convey  the  fee  shows  conclusively  that  he  intended  to  vest  an  abso- 
lute fee  in  them. 
Beatty,  C.  J.,  and  Temple  and  Harrison,  JJ.,  dissenting. 
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In  Banc. —  Opinion  in  department  (60  Pac.  442),  reversed, 
and  opinion  of  lower  court  affirmed. 

Wm.  M.  Pierson,  Geo.  E,  Crothers,  and  Garrett  W.  Mc* 
Enerney,  for  appellant  executors  and  trustees. 

Van  R.  Paterson,  for  certain  minor  legatees  and  devisees. 

Knight  &  Heggerty,  Lloyd  &  Wood,  and  Bishop  &  Wheeler 
{Wilson  &  Wilson  and  Gather,  Boalt  &  Bishop,  of  counsel),  for 
respondents. 

Garoutte,  J. —  This  is  an  appeal  from  a  decree  of  partial  dis- 
tribution. Upon  the  former  decision  of  this  case  Justice  McFar- 
LAND  rendered  the  following  opinion,  which  is  now  adopted  as 
the  opinion  of  the  court  upon  the  questions  therein  discussed : 

[The  opinion  here  referred  to  is  published  in  full  in  60  Pac. 
453-460.]* 

The  foregoing  opinion  disposes  of  what  may  be  termed  the 
technical  legal  phases  of  the  case,  and  we  pass  to  the  consider- 
ation of  questions  which  largely  have  presented  themselves  upon 
the  last  arguments  and  which  were  called  forth  by  reason  of  the 
views  of  the  various  justices  promulgated  in  the  former  decision. 

The  will  provides :  "All  the  rest,  residue,  and  remainder  of 
my  estate,  property,  and  effects,  real,  personal,  and  mixed,  what- 
soever and  wheresoever  situated,  I  give,  devise,  and  bequeath 
unto  my  trustees  hereinafter  named,  and  to  the  survivors  of 
them,  and  to  their  successors  in*  office,  in  trust  for  the  following' 
uses  and  purposes:  That  is  to  say,  to  have  and  to  hold  the 
same  in  trust  during  the  lives  of  my  daughters  Theresa  A.  Oel- 
richs  and  Virginia  Fair,  and  of  my  son  Charles  L.  Fair,  and 
during  the  life  of  the  survivor  of  .them,  and  upon  the  death  of 
said  survivor  to  transfer  and  convey  to  the  children  or  descend- 
ants of  my  said  daughter  Theresa  A.  Oelrichs  the  one-fourth 
of  said  trust  property  and  estate,"  etc.  We  are  now  directly  con- 
fronted with  a  question  of  construction,  namely,  does  this  pro- 
vision of  the  will  place  in  the  trustees  a  trust  to  transfer  and 
convey  this  estate  to  certain  of  Fair's  kindred,  or  may  it  be  con- 

•    *  And  see  Appendix  to  this  volume. 
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strued  as  a  direct  devise  to  those  kindred?  Simplifying  the 
proposition,  yet  leaving  it  exactly  the  same  in  principle,  aside 
from  the  question  of  perpetuities,  let  us  assume  the  provision 
to  be:  "All  the  rest  and  residue  of  my  estate  and  property  I 
give,  devise,  and  bequeath  unto  my  trustees  in  trust  for  the 
following  uses  and  purposes:  That  is  to  say,  to  have  and  to 
hold  in  trust  for  six  months,  applying  the  rents  and  profits 
thereof  to  the  care  of  my  children,  and  upon  the  expiration  ol 
the  six  months  to  transfer  and  convey  said  property  and  estate 
to  my  kindred  [naming  them]."  Does  this  provision  create  a 
trust  in  the  trustees  to  transfer  and  convey  the  estate  ?  Thus  pre- 
sented, this  question  does  not  seem  to  be  a  big  one.  Yet  a 
wonderful  amount  of  argument,  of  learning,  and  of  law  by  most 
eminent  counsel,  has  been  advanced  to  aid  the  court  in  giving 
the  true  answer.  In  construing  this  language  of  the  will,  it* 
must  be  kept  in  mind  that  the  court  is  not  allowed  to  force  the 
construction  of  a  sentence,  or  even  a  word,  in  order  that  a  par- 
ticular result  may  be  reached ;  and  this  is  the  rule,  even  though 
such  construction  be  absolutely  necessary  to  save  the  document 
from  complete  condemnation.  In  the  Walkerly  Ca^e  (io8  Cal. 
656,  41  Pac.  772)  it  is  said :  "  Where  the  language  of  the  pro- 
visions of  the  will  is  plain  and  unambiguous,  the  courts  are  not 
permitted  to  wrest  it  from.. its  natural  import  in  order  to  save  it 
from  condemnation.  *  ♦  *  it  may  be  said  of  all  wills  that 
the  testator's  intent  is  to  make  a  valid  disposition  of  his  prop- 
erty. *  *  *  But  a  court  is  not  therefore  authorized  to  modify 
or  vary  the  plain  language  of  the  testator,  and  thus  create  a 
new  and  valid  will  for  him,  even  if  it  were  certain  that  the  tes- 
tator would  have  adopted  the  interpretation  of  the  court,  had 
he  known  his  own  attempt  was  invalid."  Now,  this  property, 
under  the  illustration,  was  devised  to  the  trustees  in  trust  for 
certain  uses  and  purposes.  What  are  these  uses  and  purposes? 
They  are :  (i)  To  hold  the  property  for  six  months,  and  apply 
the  income  to  the  care  of  the  children ;  (2)  at  the  period  of  time 
fixed,  to  transfer  and  convey  the  property  to  certain  kindred. 
It  is  conceded  that  the  trustees  took  the  property  in  trust  for 
certain  uses  and  purposes;  yet  the  trust  to  transfer  and  convey 
appears  as  plain  and  palpable,  from  the  language  used,  as  the 
trust  to  hold  the  property  for  six  months,  and  apply  the  income 
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to  the  care  of  the  children.  If  there  be  a  trust  created  to  do 
one  of  these  things,  there  is  a  trust  created  to  do  the  other. 
The  testator's  intentions  must  be  determined  from  the  words 
he  used.  He  said  he  desired  the  trustees  to  hold  the  property  in 
trust  for  a  fixed  period,  and  then  transfer  and  convey  it.  He 
certainly  intended  by  these  words  that  they  should  make  a  deed 
of  conveyance  of  the  property.  And  if  he  intended  that  they 
should  make  a  deed  of  the  property,  he  only  could  have  intended 
that  they  should  by  the  deed  pass  the  fee  of  the  property.  The 
words  used  indicating  a  conveyance  are  words  of  simple,  ordi- 
nary legal  import,  and  are  the  words  always  used  in  an  instru- 
ment where  a  party  desires  property  to  pass  by  deed.  A  layman 
would  not  hesitate  a  moment  in  the  declaration  that  Fair  intended 
by  this  language  that  the  trustees  should  pass  title  to  the  prop- 
erty by  deed.  It  is  only  the  astute  lawyer  who  can  see  any 
other  intention.  While  Fair's  intention  as  to  the  creation  of  a 
trust  in  the  trustees  to  convey  stands  out  so  that  all  may  see, 
we  find  nothing  in  the  instrument  anywhere  showing  a  contrary 
intention.  Indeed,  when  the  pleadings  in  this  case  were  pre- 
pared and  filed  by  the  trustees,  we  find  a  verified  allegation  in 
those  pleadings  to  the  effect  that  these  trustees  were  the  owners 
in  fee-simple  absolute  of  this  property,  in  trust,  etc. 

Stress  is  laid  by  appellants  upon  the  effect  of  the  words 
"  to  have  and  to  hold  in  trust  during  the  lives  of  *  *  *," 
as  fixing  the  estate  of  the  trustees;  yet  it  is  plain  the  simple 
purpose  and  effect  of  that  clause  is  only  to  fix  the  time  when 
the  trustees  shall  make  the  conveyance  —  shall  transfer  and 
convey  the  estate.  These  words  were  not  used  to  diminish  the 
quantum  of  the  estate  of  the  trustees,  but  to  fix  the  day  when 
the  fee  should  be  conveyed  to  the  beneficiaries.  If  the  estate 
were  devised  to  the  trustees  in  trust  to  have  and  to  hold  for 
six  months,  and  then  to  transfer  and  convey  to  the  beneficiaries, 
would  the  estate  in  the  trustees  be  an  estate  simply  for  years? 
We  hold  not,  but  on  the  contrary,  are  assured  that  the  words 
"  to  have  and  to  hold  in  trust  for  six  months  "  were  used  for 
the  purpose,  and  should  have  the  effect  alone  of  marking  the 
time  when  the  property  should  be  transferred  and  conveyed, 
and  would  in  no  degree  diminish  the  quantum  of  estate  devised 
by  the  instrument  to  the  trustees  in  trust.    These  words  not  hav- 
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ing  any  effect  upon  the  quantum  of  the  estate,  there  are  no  other 
words  in  the  instrument  having  any  tendency  to  dinunish  that 
quantum.  It  would  seem,  under  these  circumstances,  that  if  a 
complete  and  perfect  fee  ever  could  vest  in  a  person,  it  has  vested 
in  these  trustees.  It  follows  from  these  views  that  the  conten* 
tion  of  appellants  to  the  effect  that  the  trustees  took  only  an 
estate  for  the  lives  of  Fair's  children,  or  an  estate  for  life,  with 
an  incidental  fee  which  allowed  them  to  sell  and  transfer  the 
property  during  that  period,  cannot  be  maintained. 

Another  view  of  this  contention,  closely  allied  to  the  one  just 
considered,  is  found  in  the  claim  that  the  will  creates  an  estate 
for  life  in  the  trustees  with  a  direct  devise  to  Fair's  kindred. 
And  this  claim  is  based  upon  the  concession  (for  the  purposes 
of  the  case  only)  that  Fair  intended  to  create  a  trust  to  convey, 
but  the  means  or  mode  provided  by  him  for  vesting  the  estate 
being  illegal,  in  order  to  carry  out  his  general  intent  to  vest  the 
property  in  certain  of  his  kindred  a  legal  means  and  mode  will 
be  substituted  by  the  court.  In  other  words,  the  contention  is 
that  notwithstanding  Fair's  intention  to  create  a  trust  to  trans- 
fer and  convey  his  property  may  appear  upon  the  face  of  the 
will  as  plain  as  a  blazing  fire  in  the  darkness  of  night ;  notwith- 
standing Fair  may  have  said  in  his  will,  "  I  hereby  intend  in 
and  by  this  will  to  create  a  trust  in  the  trustees,  to  transfer  and 
convey  my  property  to  my  beneficiaries  " —  notwithstanding  all 
this,  the  court  will  give  no  concern  to  that  expressed  intention, 
the  trust  being  void,  but  in  order  that  these  particular  bene- 
ficiaries may  secure  the  property,  will  hold  that  it  passes  to  them 
1)y  direct  devise.  Courts  will  look  askance  at  such  a  proposi- 
tion, for  it  is  startling  in  the  extreme.  In  the  first  place,  we  do 
not  find  any  general  or  ultimate  intent  upon  the  face  of  the  docu- 
ment indicating  that  these  beneficiaries  shall  take  this  property 
by  hook  or  by  crook.  The  only  intent  we  find  is  an  intent  that 
they  shall  take  it  in  a  certain  specified  way,  namely,  by  way 
of  a  trust  to  transfer  and  convey.  Can  counsel  or  court  say 
that,  from  the  face  of  this  instrument,  there  is  a  plain  intent 
that  these  beneficiaries  shall  have  this  property,  regardless  of 
the  way  provided  by  the  testator  for  them  to  take  it  —  indeed,, 
regardless  of  everything?  Upon  the  contrary,  it  would  seem 
that  they  were  only  to  get  it  by  way  of  the  route  pointed  out  in 
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the  will.  If  that  route  be  blotted  out,  how  may  they  get  it  at 
all?  Who  can  say,  from  the  words  of  the  will,  but  what  the 
testator  intended  that  they  should  get  it  by  way  of  the  trust 
or  not  get  it  at  all  ?  This  court  is  not  wise  enough  to  say  that 
Fair  did  not  know  he  was  creating  a  trust  to  transfer  and  con- 
vey when  he  made  his  will.  In  re  Young  (123  CaL  343,  55  Pac. 
loi  i)  it  IS  said :  "  One  of  these  rules,  firmly  established  and 
never  departed  from,  nor  even  criticised,  is  that  the  expressed 
intent  will  not  be  varied,  under  the  guise  of  correction,  because 
the  testator  misapprehended  its  legal  effect.  The  testator  is 
presumed  to  know  the  law.  If  the  legal  effect  of  his  expressed 
intent  is  intestacy,  it  will  be  presumed  that  he  designed  that 
result.  The  inquiry  will  not  go  to  the  secret  workings  of  the 
mind  of  the  testator.  It  is  not,  what  did  he  mean?  but  it  is, 
what  do  his  words  mean  ?  "  Let  it  be  conceded  that  a  general 
intent  may  be  found  in  this  will  indicating  that  these  beneficiaries 
should  have  the  property;  still  the  only  mode  provided  by  the 
testator  for  them  to  get  it  is  illegal  —  prohibited  by  the  law  — • 
and  this  court  has  no  power  to  provide  a  legal  mode.  In  attempt- 
ing to  vest  an  estate,  if  the  only  mode  prescribed  for  the  pur- 
pose by  the  testator  is  illegal,  courts  cannot  close  their  eyes 
to  that  mode,  and  substitute  in  lieu  thereof  a  legal  mode.  A 
valid  power  in  trust,  coupled  with  a  statute  of  uses,  might  do  it, 
but  without  the  power  and  the  use  it  cannot  be  done.  If  the 
mode  provided  by  the  testator  was  legal,  but  defective  in  sub- 
stantial, the  court  could  not  create  a  new  mode.  Then,  when 
the  mode  created  is  illegal,  void,  amounts  to  nothing,  how  may 
the  court  create  a  new  and  legal  mode?  The  law  says  to 
Senator  Fair,  "  You  shall  not  create  a  trust  to  convey  your  prop- 
erty." Fair  says,  "  I  will  create  a  trust  to  convey  my  property." 
The  court  says,  "  The  trust  you  created  to  convey  your  property 
is  void  because  prohibited  by  law,  but  your  wishes  as  to  the 
disposition  of  your  property  will  be  carried  out  through  the 
medium  of  a  direct  devise,  exactly  the  same  as  though  the  trust 
you  created  was  entirely  valid ;  and  the  words  you  used  to  create 
the  void  trust  will  be  held  to  create  a  valid  direct  devise."  This 
construction  of  the  instrument  renders  the  law  forbidding  trusts 
of  this  character  absolutely  nugatory,  and  demands  the  exercise 
of  an  accommodating  spirit  upon  the  part  of  the  court,  which 
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the  law  forbids.  Under  the  law  of  this  State,  a  devise  to  A.  in 
fee  in  trust  to  convey  to  B.  cannot  be  the  equivalent,  by  any 
possible  rules  of  construction,  of  a  direct  devise  to  B.  That  is 
the  substance  of  this  contention,  but  to  so  declare  would  shock 
the  statute  forbidding  the  creation  of  trusts  of  the  character 
here  involved.  In  this  illustration  with  equal  propriety  it  may  be 
said  that  there  is  a  general  intent  B.  should  have  the  property, 
yet  by  no  judicial  construction  could  he  ever  get  it.  It  is  not  the 
right  of  the  court,  by  construction  or  in  any  other  way,  to  evade 
a  rule  of  law  in  order  that  some  particular  result  may  be  reached. 
The  court  may  only  declare  the  law  as  it  finds  it,  whatever  the 
result  of  that  declaration  may  be. 

Some  importance  by  appellants  is  attached  to  section  864  of 
the  Civil  Code.  That  section  provides :  "  Notwithstanding 
anything  contained  in  the  last,  section,  the  author  of  a  trust 
may  in  its  creation  prescribe  to  whom  the  real  property  to  which 
the  trust  relates  shall  belong,  in  the  event  of  the  failure  or  ter- 
mination of  the  trust,  and  may  transfer  or  devise  such  property 
subject  to  the  execution  of  the  trust."  TTie  facts  of  this  case 
do  not  call  for  an  analysis  in  detail  of  this  section  of  the  Code. 
In  the  creation  of  the  trust  here  involved  the  trustor  has  made  no 
attempt  to  prescribe  to  whom  the  property  shall  belong  in  the 
event  of  the  failure  or  termination  of  the  trust.  He  has  not 
said,  as  he  may  have  said  under  this  section,  "  If  the  trust  I  have 
hereby  created  in  the  trustees  to  transfer  and  convey  my  property 
is  not  a  valid  trust,  and  for  that  reason  shall  fail,  then  I  direct 
that  this  property  shall  pass,"  etc.  A  provision  of  that  char- 
acter in  this  will  would  bring  the  case  directly  within  the  sec- 
tion. But  the  testator  wholly  fails  to  insert  the  provision.  He 
makes  no  attempt  to  do  it.  Again,  the  section  cannot  be  con- 
strued to  mean  that  the  trust  provided  for  by  the  instrument 
being  void,  the  language  creating  it  will  be  treated  and  deemed 
the  prescription  mentioned  in  the  section,  and  therefore  the 
property  will  pass  exactly  as  it  would  have  done  if  the  trust  had 
been  valid.  Certainly  this  construction  of  the  section  was  never 
contemplated  by  the  lawmakers,  for  it  would  be  holding  that 
every  void  trust  to  convey  could  be  transformed  into  a  valid 
prescription.  If  you  eliminate  the  words  "  transfer  and  con- 
vey "  from  the  will,  then  the  beneficiaries  named  would  not  take 
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the  estate  at  all ;  for  the  heirs  of  Fair  would  be  entitled  to  inherit 
it.  Hence  the  interest  of  the  beneficiaries  in  the  estate  can 
only  come  to  them  through  the  words  "  transfer  and  convey ; " 
and  if  the  beneficiaries  are  to  take  the  fee,  and  take  it  only 
through  the  medium  of  those  words,  the  trustees  must  have  the 
fee  vested  in  them,  in  order  that  they  may  transfer  and  convey 
it.  The  will  demands  that  they  shall  transfer  and  convey  to 
the  beneficiaries;  that  is,  make  a  conveyance  of  the  property 
to  them;  that  is,  vest  the  title  of  the  property  in  them  by  a 
conveyance.  To  hold  otherwise  —  to  give  the  words  "  trans- 
fer and  convey  "  some  other  meaning  —  is  to  wrest  words  from 
their  usual  and  ordinary  import,  and  give  them  a  forced  meaning 
wholly  unjustified  by  anything  contained  in  the  instrument.  The 
favor  of  the  law  in  the  direction  of  supporting  testacy  cannot 
go  to  these  lengths.  If  the  document  under  consideration  had 
been  a  deed  and  not  a  will,  would  this  court  hold  that  these 
named  kindred  would  take  the  estate  by  direct  grant,  the  trust 
being  void?  We  apprehend  not.  Yet,  the  intent  in  both  cases 
being  the  same,  the  rules  of  law  as  to  the  construction  of  deeds 
and  wills  stand  the  same.  We  cannot  imagine  that  an  estate 
created  by  will  would  be  valid,  while  the  same  estate  created  by 
deed  would  be  invalid.  The  rights  of  devisees  are  no  more 
sacred  and  are  entitled  to  no  more  protection  than  are  the  rights 
of  heirs.  The  trustees  had  the  power  under  Fair's  will  to  con- 
vey away  the  fee  of  this  property.  This  power  was  granted  to 
them  in  express  words.  However,  it  is  said  by  appellants  that 
this  fee  was  of  a  limited  character  —  a  fee  simply  feeding  that 
portion  of  the  trust  which  authorized  the  trustees  to  sell.  In 
another  form,  the  contention  may  be  stated  to  be  that  the  trus- 
tees had  the  fee  vested  in  them  if  they  decided  to  sell  the  prop- 
erty, but  had  no  fee  vested  in  them  if  they  decided  to  hold  the 
property.  It  may  well  be  said  that  such  a  fee  is  of  a  nondescript 
character.  The  fact,  standing  alone,  that  the  trustees  were 
authorized  to  sell  the  property  and  convey  a  fee,  points  directly 
and  unerringly  to  the  fact  that  the  fee  was  cast  in  them ;  for  if 
they  had  no  fee,  they  could  convey  no  fee.  And  this  power 
vested  in  the  trustees  to  convey  the  fee  points  with  equal  cer- 
tainty to  the  fact  that  when  the  testator  said,  "  I  devise  my 
estate  to  my  trustees  in  trust  to  hold  for  the  lives  of  my  children, 
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vesting  in  the  trustees  the  power  to  convey  the  fee  during  that 
period  of  time,  and  if  they  do  not  convey  during  that  period^ 
then  they  shall  transfer  and  convey  my  property  to  certain  of 
my  kindred ; "  he  meant,  and  could  only  mean,  by  every  rule  of 
construction,  that  the  trustees  were  vested  with  the  fee  of  his 
property,  which  fee  they  could  convey  to  third  parties  during 
the  lives  of  his  children,  and  if  not  so  conveyed,  then  they  should 
convey  it  to  these  kindred. 

The  court  concludes  that  the  fee  to  Fair's  property  was  cast 
in  the  trustees  in  trust  to  transfer  and  convey  to  certain  of  his 
kindred,  that  his  intention  to  so  place  the  fee  stands  out  plainly 
from  the  face  of  the  entire  will,  that  no  contrary  intention  what* 
ever  appears  therefrom,  and  that  the  will  must  fall  by  reason 
of  this  prohibited  trust.  We  are  more  satisfied  with  this  result, 
when  it  is  considered  that  a  contrary  conclusion  would  per- 
petuate a  trust  of  this  vast  estate  probably  for  a  period  of  fifty 
years  or  more,  and  also  result  in  a  disinheritance  of  Fair's  chil- 
dren. Notwithstanding  a  man  has  a  right  under  the  law  to  make 
a  will,  still  the  law  is  not  kindly  disposed  to  either  of  these  things ; 
and  if  this  were  a  closely-balanced  case,  these  threatened  results 
would  furnish  reasons  for  a  decision  the  other  way. 

We  concur:    Van  Dyke,  J.;  McFarland,  J. 

Henshaw,  J.  (concurring). —  Upon  the  former  hearing  of  this 
case  I  gave  my  assent  to  the  conclusion  reached  by  Mr.  Justice 
Harrison,  that  an  equitable  remainder  in  the  estate  of  Fair  was 
devised  to  the  persons  to  whom  the  trustees  were  directed  to 
convey  upon  the  death  of  his  last  surviving  child.  That  the 
will  created  a  trust  to  convey  I  never  entertained  any  doubt. 
Not  only  is  the  language  apt  and  well  chosen  for  that  purpose^ 
not  only  have  its  phrases  been  selected  and  employed  with 
sedulous  care,  not  only  was  it  the  opinion  of  the  astute  attor- 
neys who  prepared  the  pleadings  of  appellants  that  a  fee  was 
devised  by  the  will  to  the  trustees,  but  in  addition  to  all  this, 
the  question  propounded  upon  the  last  argument  of  the  case  has 
remained  without  satisfactory  answer,  and  is,  to  my  mind,  un- 
answerable :  "  If  this  language  does  not  create  a  trust  to  con- 
vey, what  different  words  would  you  or  could  you  employ  ta 
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create  such  a  trust  ?  "  In  the  light  of  the  arguments,  oral  and 
printed,  upon  the  last  hearing,  and  after  a  more  detailed  and 
exhaustive  consideration  of  the  authorities,  I  am  convinced  that, 
in  a  natural  desire  to  uphold  the  last  will  of  the  deceased,  due 
weight  was  not  given  to  the  clear  and  explicit  intent  of  the 
testator.  While  always  of  the  opinion  that  a  trust  to  convey 
was  clearly  meant  and  created  in  the  will,  and  that  such  a  trust, 
under  the  laws  of  this  State,  is  absolutely  void,  it  then  seemed 
to  me  that  the  provisions  of  the  will  could  be  sustained  in 
accordance  with  the  doctrine  of  the  cases  holding  that  under 
such  a  trust  an  equitable  interest  or  estate  or  remainder  passes 
to  the  beneficiaries.  The  error  of  this  position  came  from  a 
failure  to  give  due  recognition  to  the  fact,  emphasized  and 
demonstrated  upon  the  last  argument,  that  only  in  those  courts 
where  a  trust  to  convey  is  valid,  as  in  England,  or  in  those  like 
New  York,  where  its  purpose  is  effectuated  by  an  enabling  stat- 
ute, as  a  power  in  trust,  has  this  rule  or  doctrine  ever  been  de- 
clared. It  is  because  the  trust  is  valid,  and  that  consequently 
a  legal  estate  vests  in  the  trustees,  that  an  equitable  interest 
or  estate,  eo  instantly  following  the  legal,' vests  in  or  passes  to 
the  beneficiaries.  But  where,  as  in  this  State,  the  trust  is  void, 
and  where  consequently  no  legal  estate  can  ever  vest  in  the 
trustees,  there  can  be  no  estate  in  law  to  support  the  equity. 
The  whole  trust  is  void.  The  legislature  has  prohibited  a  trust 
to  convey.  It  has  declared  such  a  trust  to  be  void.  It  has  for- 
bidden the  separation  of  the  equitable  from  the  legal  interest 
by  this  mode,  and  a  court  can  no  more  say  that  the  equitable 
estate  under  such  a  void  trust  passes  to  the  beneficiaries,  than 
it  can  say  that  the  legal  estate  passes  to  the  trustees.  Such,  I 
think,  is  the  unanswerable  argument  in, every  jurisdiction  where, 
as  with  us,  a  trust  to  convey  is  prohibited  and  declared  void 
by  express  law ;  for  if  it  can  be  said  that  equitable  estates  may 
vest  in  the  beneficiaries  notwithstanding  that  they  owe  their 
existence  to  trusts  prohibited  by  and  void  in  law,  it  can  only 
mean  that  the  legislative  inhibition  against  certain  truts  is  made 
utterly  vain  and  nugatory.  If  the  trust  violates  the  rule  against 
restraints  on  alienation,  for  example,  as  in  the  Walkerly  Case,  the 
solution  then  would  be  not,  as  there  declared,  that  the  trust 
being  void,  all  estates,  legal  and  equitable,  attempted  to  be 


606  PROBATE   REPORTS   ANNOTATED. 

created  were  likewise  void,  but  rather  that,  notwithstanding  the 
trust  is  void,  it  is  plain  what  the  testator  intended,  and  it  will  be 
held  that  equitable  estates  passed  to  the  beneficiaries,  by  reason 
of  which  they  will  be  permitted  to  draw  to  themselves  the  legal 
title.     Such,  of  course,  cannot  be  the  law. 

To  uphold  the  terms  of  the  will,  as  creating  a  power  in  trust, 
presents  equally  formidable  obstacles:  First,  because  the  tes- 
tator's plain  and  obvious  intent,  it  seems  to  me,  was  to  create, 
not  a  power,  but  an  explicit  trust;  but  if  that  point  be  waived, 
still  the  power  is  a  power  in  trust,  and  it  either  must  be  held 
that  the  repeal  of  powers  in  trust  by  the  legislature  of  this  State 
abolished  any  such  power  if  it  did  exist,  or  else  that  notwith- 
standing the  declaration  of  section  847,  Civil  Code,  that  uses 
and  trusts  in  relation  to  real  property  are  those  only  which  are 
specified  in  this  title,  powers  in  trust,  as  known  to  the  common 
law,  with  all  their  labyrinthal  difficulties  and  sinuosities,  are  in 
full  force  and  effect  with  us,  and  that  while  the  legislature  has, 
at  great  pains,  simplified  trusts  and  estates,  it  has  designedly  and 
intentionally  perpetuated  the  most  intricate  and  difficult  subject 
of  common-law  and  equity  cognizance,  and  through  powers  in 
trust,  has  preserved  all  the  difficulties  which  it  attempted  to 
eliminate  in  dealing  with  trusts.  It  is  unquestionable  that  it 
was  because  powers  at  common  law  were  abstruse  and  full  of 
uncertainty  that  the  New  York  codifiers  recommended  the  aboli- 
tion of  all  not  expressly  declared  and  reserved.  (Jennings  v. 
Conboy,  73  N.  Y.  233.)  The  design  was  to  simplify  the  cum- 
bersome system  which  had  grown  up  at  common  law.  Our 
own  code  commission"  followed  the  example  of  New  York,  and 
adopted  bodily  their  proposed  scheme.  As  part  of  this  scheme 
were  the  following  sections : 

Civ.  Code  1874,  §  860:  "  Where  an  express  trust  in  relation  to 
real  property  is  created  for  any  purpose  not  enumerated  in  the 
preceding  sections,  such  trust  vests  no  estate  in  the  trustees; 
but  the  trust,  if  directing  or  authorizing  the  performance  of  any 
act  which  may  be  lawfully  performed  under  a  power,  is  valid  as 
a  power  in  trust,  subject  to  the  provisions  in  relation  to  sorfr 
powers  contained  in  title  V  of  this  part." 

Civ.  Code  1874,  §  861 :  "  Nothing  in  tYuB  title  prevents  the 
creation  of  a  power  in  trust  for  any  of  the  purposes  for  which 
an  express  trust  may  be  created," 
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Civ.  Code  1874,  §  862 :  "  In  every  case  where  a  trust  is  valid 
as  a  power  in  trust,  the  real  property  to  which  the  trust  relates 
remains  in,  or  passes  by  succession  to,  the  persons  otherwise 
entitled,  subject  to  the  execution  of  the  trust  as  a  power  in 
trust." 

They  were  properly  placed  under  the  chapter  on  "  Uses  and 
Trusts,"  which  begins  with  the  declaration  that  "  uses  and  trusts 
in  relation  to  real  property  are  those  only  which  are  specified 
in  this  chapter,"  for  powers  in  trust  are  trusts.  As  Sugden  says, 
"  Powers,  as  we  have  seen,  are  mere  declarations  of  trust " 
(Sugd.  Powers,  p.  119);  and  Lord  Hardwicke  declared  that 
"  such  powers  [where  any  person  other  than  the  holder  has  an 
interest  in  its  execution]  ought  rather  to  be  called  '  trusts  '  than 
*  powers/  "  (i  Perry  Trusts,  §  248.)  These  sections  were  re- 
pealed with  other  sections^  and,  recommending  their  repeal,  our 
learned  codifiers  reported  to  the  legislature  as  follows :  "  We 
have  proposed  to  strike  out  the  whole  chapter  on  *  Powers,'  as 
wholly  unsuited  both  to  the  wants  and  habits  of  the  people, 
retaining  one  or  two  sections  by  amendment  of  other  portions 
of  the  Code  in  places  where  the  provisions  of  those  sections 
properly  belong."  What,  then,  was  the  effect  of  these  repeals? 
Can  it  be  said  that  they  meant  the  revivication  of  the  abstruse 
common-law  system?  Can  it  be  fairly  argued  that  that  incom- 
prehensible scheme  was  better  suited  to  the  wants  and  habits 
of  our  people  than  the  simpler  one  taken  from  New  York,  and 
by  us  afterward  abolished?  And  if  this  was  in  the  mind  of  the 
revisers  and  legislature,  and,  if  in  their  contemplation,  the  com- 
mon-law system  was  revived  by  these  repeals,  why,  in  expunging 
those  sections,  were  they  so  careful  to  preserve  and  to  report 
their  preservation  of  certain  other  necessary  powers?  The 
re-enactment  of  these  carefully-preserved  powers  was  unneces- 
sary, because  they  were  existent  common-law  powers.  Can  any 
other  conclusion  logically  be  reached  than  that  the  repeal  meant, 
not  the  restoration  of  common-law  powers,  but  a  further  simpli- 
fication and  advance  over  even  the  New  York  system,  by  the 
abolition  of  many  of  the  powers  which  that  State  had  preserved, 
and  the  perpetuation  of  only  such  as  were  considered  suitable 
to  the  simpler  wants  and  habits  of  the  people  of  this  State  ? 

But,  if  it  be  conceded  that  common-law  powers  in  trust  do 
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exist  in  this  State,  still  another  difficulty  confronts  us.  In  Eng- 
land there  would  not  be,  and  never  has  been,  any  occasion  to 
resort  to  a  power  in  trust  to  save  a  will  like  this ;  for  the  trust  to 
convey  would  be  valid  and  operative  as  a  legal,  active  trust.  The 
English  courts  uniformly  and  unhesitatingly  have  upheld  such 
wills  as  creating  valid  trusts.  What  those  courts  might  do  if 
their  law  declared  such  trusts  illegal  —  whether  they  would  con- 
vert the  trust  into  a  power  in  trust,  and  thus  uphold  it  —  is  a 
question  that,  as  it  has  never  been  asked  of  them,  it  would  be 
mere  speculation  to  declare  what  their  answer  might  be.  As  the 
necessity  never  arose  at  common  law  for  declaring  that  such  lan- 
guage created  a  power  in  trust,  there  is  no  common-law  decision 
to  act  as  guide.  And  this  was  appreciated  in  New  York,  where 
such  trusts,  as  here,  are  admittedly  void,  and  are  saved  only  by 
force  of  their  enabling  statute  —  a  statute  which  we  have  not, 
and  which  effectuates  the  void  trust  under  an  express  grant  of 
power.  That  the  void  trust  may  still  be  treated  as  valid  to  the 
extent  that  the  testator  must  be  held  to  have  prescribed  the  per- 
sons or  class  to  whom  the  property  shall  go  upon  the  failure  or 
termination  of  the  trust  (Civ.  Code,  §  864)  is,  to  my  mind,  also 
an  untenable  proposition.  There  is  never,  or  seldom,  any  diffi- 
culty in  determining  to  whom  or  in  whom  the  testator  or  settlor 
means  that  his  trust  property  shall  descend  or  vest  upon  the  ter- 
mination of  the  trust;  but  it  does  not  follow  from  this  that, 
because  in  indicating  this  intent  he  has  prescribed  an  unlawful 
means  for  its  accomplishment,  the  result  will  be  assured  without 
regard  to  the  mode.  In  the  case  of  trusts  that  violate  the  rule 
of  restraints  on  alienation,  there  is  never  any  doubt  to  whom  the 
testator  meant  that  the  remainder  or  reversion  should  go;  but 
in  such  cases  no  court  has  ever  selected  the  designated  benefi- 
ciaries, and  declared  that,  notwithstanding  the  fact  that  their  sole 
claim  to  title  is  through  a  void  trust,  nevertheless  the  testator  has 
sufficiently  indicated  that  upon  the  failure  of  the  trust  the  trust 
property  is  to  go  to  them,  and,  the  trust  having  failed,  they  shall 
take  at  once.  There  was  no  difficulty  in  the  case  of  the  Estate 
of  Wdkerly  in  determining  to  whom  the  testator  meant  that  the 
land  should  go ;  but  the  thought  was  never  entertained  that  after 
failure  of  the  trust  these  persons  should  still  be  regarded  within 
the  testator's  intent  as  prescribed  and  designated  by  him,  to  take 
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in  the  event  of  the  failure  of  the  trust.  There,  as  here,  they  were 
to  take  in  conformity  with  the  terms  of  the  trust,  or  they  could 
not  take  at  all.  So  that,  if  it  be  considered  in  this  case  that  there 
was  an  attempt  to  prescribe  the  class,  it  was  an  attempt  either  by 
a  void  trust  or  an  unauthorized  power  in  trust ;  and,  if  the  mode 
be  invalid,  the  heirs  may  not  be  disturbed  in  their  rights.  In 
Estate  of  Walkerly  it  is  said:  ''A  testator  must  do  more  than 
merely  evince  an  intention  to  disinherit,  before  the  heir's  right 
of  succession  can  be  cut  off.  He  must  make  a  valid  disposition 
of  his  property."  We  cannot  in  this  case,  more  than  in  any  other, 
substitute  a  valid  method  for  the  invalid  one  so  plainly  designated. 
For  reasons  amplified  in  the  preceding  opinions,  it  seems  ap- 
parent that  the  failure  of  the  trust  to  convey  defeats  the  testator's 
trust  scheme.  It  leaves  the  whole  beneficial  interest  and  the 
whole  reversion  in  his  children  living  at  the  time  of  his  death  — 
a  result  essentially  and  radically  at  variance  with  that  which  he 
sought  to  accomplish.  The  consequence  then  in  these  particu- 
lars is  the  same  as  though  he  had  died  intestate.  The  property 
will  descend  to  his  heirs-at-law,  as  provided  by  the  rules  of  suc- 
cession in  this  Stat^,  so  that  those  who  are  the  immediate  and 
direct  offspring  of  his  blood  will  succeed  by  inheritance.  For 
these  reasons,  I  concur  in  the  judgment. 

Temple,  J. —  I  dissent.  Convinced  that  powers  have  not  been 
prohibited  in  this  State,  but  that  the  right  to  create  them  is 
imlimited,  I  am  not  able  to  read  the  will  as  my  associates  do. 
In  the  first  place,  I  see  no  force  in  the  proposition  that  we  must 
first  construe  the  will  as  though  trusts  to  convey  were  not  pro- 
hibited, and  then 'enforce  the  prohibition  ruthlessly.  All  con- 
tracts, all  conveyances,  and  other  instruments  in  writing  are  to 
be  construed  with  reference  to  the  laws  in  force  where  they  were 
made,  and  with  the  idea  constantly  in  mind  that  they  were  made 
in  view  of  such  laws,  and  to  be  enforced  under  them.  If  we  fail 
to  do  this,  we  do  not  place  ourselves  in  the  position  of  the  con- 
tracting parties,  and  could  not  expect  to  understand  the  language 
found.  They  are  presumed  to  know  the  law,  and  to  have  ordered 
their  affairs  with  reference  to  it.  There  is  no  reason  why  this 
universal  requirement  to  presume  that  parties  contract  in  view 
of  the  law  should  be  relaxed  as  to  wills  unless  we  seek  for  a  pre- 
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text  to  avoid  them.  If  there  is  any  difference,  the  reason  for 
applying  the  rule  to  the  construction  of  wills  is  more  cogent. 
*  They  are  generally  more  deliberately  prepared,  and  are  to  be  exe- 
cuted by  others  than  the  persons  who  made  them,  and  usually 
there  are  those  who  would  gladly  defeat  their  execution.  The 
testator  can  rely  only  upon  positive  law  for  its  execution.  I 
think  then  since  a  trust  to  convey  cannot  be  created  in  this  State, 
and  a  power  in  trust  for  that  purpose  is  perfectly  valid,  that  the 
obvious  intent  of  the  testator,  as  shown  by  the  clear  language  of 
the  will,  was  to  convey  to  his  trustees  a  life  estate  only,  and  that 
the  direction  to  his  trustees,  "  upon  the  death  of  such  survivor  to 
transfer  and  convey,"  was  intended  as  a  power  in  trust.  The 
language  is  certainly  as  appropriate  and  apt-  for  the  creation  of  a 
power  as  for  a  direction  to  execute  a  trust.  If  the  eminent 
counsel  for  respondents  could  believe  that  powers  can  be  created 
under  our  laws,  I  cannot  doubt  but  they  would  have  so  construed 
it.  This  proposition  once  admitted,  in  my  opinion  tl|e  language 
of  the  will  cannot  be  understood  in  any  other  way.  The  will  hav- 
ing been  probated,  all  presumptions  are  in  favor  of  testacy  and 
against  intestacy.  The  presumptions  in  favor  of  the  heirs  then 
cease.  The  duty  of  the  courts  then  is  to  so  construe  the  will,  if 
in  reason  it  can  be,  as  to  prevent  intestacy,  total  or  partial. 
Keeping  in  view  therefore  these  propositions,  to  wit,  that  the  tes- 
tator knew  that  a  trust  to  convey  cannot  be  created  in  this  State, 
and  that  a  power  in  trust  can  be,  and  also  that  an  estate  in  trust 
cannot  be  created  for  a  period  unmeasured  by  lives  in  being, 
let  us  read  the  will.  It  is  in  effect :  "  I  give  my  estate  to 
trustees  in  trust  for  the  following  uses  and  purposes:  That  is 
to  say,  to  have  and  to  hold  the  same  in  trust  during  the  lives  of 
my  children  and  of  the  survivor  of  them,  and  upon  the  death  of 
such  survivor  to  transfer  and  convey,"  etc.  "  In  trust,  further, 
during  the  lives  of  my  children  and  of  the  survivor,  to  manage 
and  control  the  said  trust  property  and  estate."  Here  it  is 
expressly  declared  that  the  purpose  of  the  trust  is  that  his  trus- 
tees shall  hold  the  estate  during  the  mentioned  lives,  and  during 
such  lives,  and  only  for  that  period,  the  trustees  are  expressly 
authorized  to  manage  and  control,  to  collect  rents,  etc.  There 
are  no  further  duties  as  trustees,  and  no  further  authority  save 
to  transfer  and  convey  at  the  termination  of  the  trust.      This 
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authority  has  all  the  attributes  of  a  power,  although  it  might  also 
have  been  appropriate  as  a  direction  to  trustees  had  not  such 
trusts  been  prohibited.  Being  equally  appropriate  for  both,  if 
one  course  is  unlawful  and  the  other  lawful,  we  must  presume 
the  testator  meant  to  do  that  which  only  he  could  lawfully  do. 
Nor  do  I  see  how  the  express  declaration  that  the  trustees  shall 
hold  during  the  lives  of  his  children  can  be  regarded  otherwise 
than  as  also  containing  the  condition  that  they  shall  not  hold 
beyond  that  time,  and  this  is  rendered  more  plausible  by  the  fact 
that  such  limitation  was  required  to  make  the  trust  legal.  The 
power  was  to  be  executed  eo  instanti  upon  the  death  of  the  sur- 
vivor. If  not  then  executed,  the  persons  and  the  interests  to  be 
conveyed  were  ascertained.  At  that  instant,  if  not  before,  the 
estate  became  alienable.  I  understand  respondents  to  contend 
that  the  direction  to  hold  during  the  lives  of  the  children  of  the 
testator  is  a  mode  of  indicating  when  the  conveyances  are  to  be 
made.  But  it  seems  to  me  the  only  purpose  of  the  trust  was  to 
deprive  his  children  of  all  power  to  control,  manage,  or  dispose 
of  his  estate,  while  enjoying  the  profits  thereof,  and  to  deprive 
the  children  of  his  son  of  all  interest  in  it.  All  this  was  accom- 
plished by  the  life  trust.  The  direction  to  convey  was  adopted 
as  a  mode  of  ending  the  trust;  so  the  estate  then  passed  to  the 
beneficiaries  in  full  property,  the  purpose  of  the  testator  in  that 
regard  was  accomplished. 

To  repeat:  We  cannot  doubt  that  the  testator  desired  to 
accomplish  these  ends :  First,  to  provide  ample  revenue  for  each 
of  his  children  during  his  or  her  life;  second,  to  prevent  the 
descendants  of  his  son  from  inheriting  any  part  of  his  estate; 
third,  upon  the  death  of  all  his  children  to  give  one-half  of  his 
estate  to  the  descendants  of  his  daughters,  and  the  other  half  to 
his  brothers  and  sisters  and  their  descendants.  Aside  from  some 
special  legacies  these  are  all,  or  the  main,  purposes  sought  to  be 
accomplished.  This  can  all  be  done  without  violating  any  law, 
and  without  giving  an  unnatural  or  strained  construction  to  any 
language  contained  in  the  will.  This  will  be  admitted  if  the 
concession  be  made  that  it  was  competent  for  him  to  create  a 
power. 

Originally,  in  the  second  division  of  the  Civil  Code,  part  2, 
tit.  4,  treated  of  "  Uses  and  Trusts,"  and  tit.  5  of  "  Powers," 
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Title  4  commenced  with  section  847 :  "  Uses  and  trusts  in  rela- 
tion to  real  property  are  those  only  which  are  specified  in  this 
title."  Title  5  began :  "  Sec.  878.  Powers  in  relation  to  real 
property  are  those  only  which  are  specified  in  this  title."  It  is 
not  contended  that  title  4  conferred  upon  any  one  the  power  to 
create  uses  and  trusts.  The  sole  purpose  of  the  provisions  origi- 
nally found  in  that  title  was  to  limit  and  restrict  the  power  of 
the  owners  of  real  property  in  that  regard.  This  intent  is  mani- 
fest. And  similarly  title  5  was  an  expressed  limitation  upon  the 
power  of  the  owners  of  real  property.  The  language,  "  powers 
are  those  only  which  are  specified,"  is  not  a  vesting  of  authority 
to  do  that  which  before  could  not  be  done.  It  is  an  express 
restriction.  I  understand  this  to  be  admitted,  as  indeed  it  must 
be.  The  two  titles  were  parts  of  one  statute,  which  recognized 
the  right  to  create  uses  and  trusts  and  powers,  and  limited  such 
rights  or  authority  to  certain  specified  purposes.  Two  years  after- 
ward the  legislature  repealed  title  5.  So  far  as  affects  this  matter, 
the  language  of  the  repealing  clause  is  only,  "  Title  V  is  repealed." 
Two  sections  were  retained  however  by  being  transferred  to  the 
title  in  regard  to  trusts.  Section  900  was  re-enacted  as  section 
860,  without  the  change  of  a  word,  and  section  895  was  re-enacted 
as  section  858.  Section  860  provides  for  the  event  of  the  death 
of  one  of  several  donees  of  a  power.  Section  858  provides  for  a 
power  of  sale  in  a  mortgagee.  This  is  the  only  instance  in  the 
Code,  as  it  now  exists,  where  any  power  is  expressly  authorized. 
The  reason  for  this  authorization  is  not  far  to  seek.  Supposing 
the  right  to  create  powers  to  be  in  all  other  respects  unlimited, 
the  right  to  create  such  a  power,  but  for  this  section,  would  be  for- 
bidden by  the  policy  in  this  State  in  regard  to  rnortgages,  which 
is  that  the  mortgagee  shall  have,  whatever  the  fonn  of  his  con- 
tract may  be,  the  right  of  redemption.  This  section  declares  an 
exception  to  that  rule,  and  hence  its  necessity.  Other  sections 
recognize  the  existence  of  powers,  but  cannot  be  considered  as 
authorizing  them.  Section  860  I  have  referred  to.  By  section 
781,  a  power  of  appointment  does  not  prevent  a  future  estate 
limited  to  take  effect  in  case  such  power  is  not  executed.  This 
does  not  authorize  any  power,  but  regulates  the  effect.  It  does 
not  state  the  purpose  of  the  supposed  power,  except  that  it  must 
refer  to  a  power  to  convey  land.     Section  1229  refers  to  a  case 
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where  power  to  modify  or  revoke  an  instrument  affecting  real 
property  is  reserved  to  the  grantor  or  given  to  another.  The 
section  assumes  the  right  to  create  such  power,  and  states  its 
effect  in  certain  cases.  Section  1330  refers  to  a  power  to  devise. 
It  assumes  the  existence  of  the  power,  and  states  one  case  in 
which  the  power  shall  be  deemed  executed.  Not  a  word  in  the 
section  can  be  construed  as  authorizing  such  a  power.  These 
provisions  existed  when  title  5  was  in  the  Code,  and  should  have 
gone  with  it  if  the  repeal  of  that  section  was  to  be  deemed  the 
abolition  of  powers.  If,  on  the  other  hand,  the  repeal  merely 
did  away  with  a  restriction  upon  the  right  to  create  powers,  they 
are  still  properly  in  the  Code,  and  have  their  proper  use.  It 
seiems  to  be  argued  that  the  title  on  "  Powers  "  was  in  reality 
an  exception  to  the  prohibition  of  uses  and  trusts  contained  in 
title  4,  and  that  powers  are  trusts.  For  many  reasons,  this  can- 
not be  so.  Section  648  forbids  this  construction.  All  trusts 
which  could  be  created  were  specified  in  that  title.  Powers  were 
not  there  specified,  but  were  in  the  same  statute  regulated,  and 
limited  in  another  title.  I  suppose  all  will  admit  that  title  4  has 
reference  only  to  real  property  held  in  trust  for  certain  purposes. 
And  it  will  not  be  contended  that  a  power  is  real  property,  or 
that  in  an  instrument  creating  the  power  any  interest  is  conveyed 
to  the  donee  of  the  power.  The  donee  of  a  power  has  no  estate 
or  interest  in  land,  legal  or  equitable.  And  in  this  State  there 
need  be  no  equitable  estate  in  any  one,  either  in  the  creation  or 
the  execution  of  a  power.  An  example  of  this  is  the  case  of  an 
executor.      He  may  be  the  donee  of  a  power  to  sell  land  and 

» 

may  execute  it,  but  no  equitable  estate  need  be  created  in  any  one. 
(Morffew  v.  Railroad  Co.,  107  Cal.  587,  40  Pac.  810.)  Section 
857,  it  must  be  confessed,  did  not,  when  it  was  first  passed,  pro- 
hibit powers;  for  the  use  of  powers  was  regulated  in  the  same 
statute.  How  can  a  new  meaning  be  put  into  it  then  by  a  statute 
which  does  not  refer  to  it  or  the  title  in  which  it  is  found,  and 
only  says  of  title  5,  "  It  is  repealed  ?  "  Legislative  policy  can 
only  be  deduced  from  some  language  used  by  the  legislature. 
The  whole  argument  consists  in  denunciations  of  uses  and  trusts 
and  powers,  as  though  powers  were  part  of  the  same  thing,  and 
in  contending  that  the  legislature  would  not  strictly  limit  trusts 
and  leave  powers  at  large.     It  did  once  restrict  the  use  of  powers, 
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and  then  repealed  the  statute,  in  the  face  of  section  4468,  Pol. 
Code.  In  so  doing  it  declared  that  the  common  law  of  England 
would  furnish  the  rule  upon  the  subject.  Certain  expressions 
of  law  writers  are  cited  in  which  powers  are  declared  to  be 
trusts.  Of  course,  powers,  when  given  to  be  executed  in  the 
interest  of  another,  are  trusts.  The  power  of  an  ordinary  agent 
is  a  trust,  and  he  holds  it  in  trust  for  another.  A  public  office 
has  been  said  to  be  a  public  trust.  A  power  in  trust  is  a  trust  in 
the  same  precise  sense,  and  in  no  other.  Will  any  one  contend 
that  these  are  the  sort  of  trusts  dealt  with  in  title  4? 

But  it  is  contended  that  powers  cannot  exist  in  this  State,  for 
w^e  have  no  statute  of  uses,  and  a  power  was  but  the  right  to 
appoint  a  use,  which,  under  the  statute,  drew  to  it  the  legal  title. 
I  presume  it  was  never  contended  before  that  powers  did  not 
exist  at  common  law,  and  most  likely  the  learned  counsel  for 
respondents  do  not  wish  to  be  understood  as  contending  for  that 
proposition.  If  they  did  not  exist  at  common  law,  when  were 
they  authorized?  Certainly  not  by  the  statute  of  uses.  That 
statute  recognized  that  they  were  in  common  use  as  to  equita- 
ble estates,  and  its  purpose  was  to  crush  out  both  trusts  and 
powers.  If  the  right  to  create  a  power  did  not  exist,  one  could 
not  have  been  made  to  dispose  of  equitable  estates.  Why  were 
they  efficacious  as  to  equitable  estates  and  of  no  avail  as  to  legal 
estates,  and  how  did  the  statute  enable  the  landowner  to  dispose 
of  freehold  estates  through  the  medium  of  a  power?  No  doubt 
powers,  as  known  to  the  profession,  are  those  which  depended 
for  their  efficacy  upon  the  statute  of  uses ;  and  the  reason  why, 
in  England,  powers  depended  for  their  efficacy  upon  the  statute 
of  uses,  was  because  of  the  restrictions  upon  conveyancing  which 
existed  at  common  law.  This  is  most  conclusively  and  elabo- 
rately shown  by  Sugden  in  the  introduction  to  his  work  on 
Powers.  It  was  not  only  or  principally  because  a  freehold  estate 
could  be  created  only  by  livery  of  seizin,  or  by  some  other  solemn 
and  public  transfer,  but  because  freehold  estates  could  not  be 
created  to  commence  in  futuro;  nor  could  a  power  be  reserved  to 
the  grantor,  or  given  to  any  other  person,  to  limit  the  estate  or 
create  any  charge  upon  it  in  derogation  of  the  estates  created  by 
the  original  feoffment.  The  author  proceeds  to  show  some  de- 
vices resorted  to  at  common  law,  and  how,  by  changing  the  bene- 
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ficiary  interest  into  mere  equities,  almost  perfect  freedom  of  alien- 
ation was  attained,  and  then  how  by  the  statute  of  uses  almost 
a  like  freedom  of  alienation  resulted  as  to  freehold  estates ;  and 
finally  he  sums  up  the  effect  of  the  statute  upon  conveyancing 
in  the  following  words,  which  are  not  altogether  in  accord  with 
the  vehement  denunciation  of  trusts  and  powers  by  the  learned 
counsel  for  respondents :  "  The  statute  is  generally  considered 
as  having  had  only  the  effect  of  enabling  the  conveyancer  to  shift 
the  legal  estate  from  one  to  another  by  mere  words,  in  a  way 
which  ill  accorded  with  the  common  law,  but  is  excellently 
adapted  to  the  increased  opulence  of  the  country.  It  however 
also  gave  legal  effect  to  modifications  of  property  which  were 
repugnant  to  the  common  law,  but  are  admirably  suited  to  the 
varying  wants  and  wishes  of  mankind.  It  has  moreover  had  the 
beneficial  operation  of  introducing  an  unrivaled  code  of  equitable 
jurisprudence,  which  every  admirer  of  the  law  of  real  property 
must  wish  forever  to  remain  sacred  and  unconfounded  with  the 
strict  rules  of  law.  In  comparing  what  the  statute  was  intended 
to  perform  with  what  it  actually  has  performed,  one  can  hardly 
doubt  that  almost  any  other  legislative  measure  which  opposed 
the  confirmed  habits  of  the  people  in  disposing  of  their  property 
would  have  led  to  the  same  results.  This  should  operate  as  a 
lesson  to  the  legislature  not  vainly  to  oppose  the  current  of  gen- 
eral opinion ;  for,  although  diverted  for  a  time,  it  will  ultimately 
regain  its  old  channel  in  spite  of  accumulated  acts  of  Parliament, 
which  become  a  dead  letter,  and  have  a  strong  tendency  to  bring 
the  most  wholesome  laws  into  disrepute."  I  repeat  therefore 
that  powers  were  not  created  by  the  statute  of  uses,  but  as  they 
existed  in  England  they  depended  for  their  efficacy  upon  the 
statute,  because,  and  only  because,  by  means  of  that  statute  they 
were  relieved  from  the  restrictions  upon  alienation  which  existed 
at  common  law;  and  of  course  where  these  restrictions  do  not 
exist,  no  statute  is  needed  to  give  efficacy  to  powers.  It  is  not  a 
matter  of  interest  to  inquire  whether  everything  could  be  done 
here  under  a  power  which  could  have  been  accomplished  in  Eng- 
land after  the  statute  of  uses.  Doubtless  the  use  of  powers  is 
subject  to  the  restrictions  which  exist  in  this  State  upon  convey- 
ancing, and  in  this  case  to  all  limitations  upon  testamentary  dis- 
position of  property.     The  direction  in  this  will  is  to  convey  to 
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ascertained  persons,  upon  the  expiration  of  a  lawful  trust,  defi- 
nite and  fixed  interests  in  the  estate  which  had  been  the  subject 
of  the  trust.  The  estates  to  be  conveyed  were  present  estates  in 
fee  simple.  No  reason  occurs  to  me  why  such  a  power  should 
be  held  invalid. 

I  do  not  deem  it  necessary  to  discuss  at  length  the  assumed 
implication  from  the  authority  given  the  executors  in  paragraph 
17  to  sell  property.  That  cannot  affect  my  argument  that  the 
testator  intended  to  confer  upon  his  executors  a  power  in  trust. 
If  the  estate  in  fee  did  pass  to  the  executors  to  enable  them  to 
sell,  surely  the  power  ended  upon  the  death  of  the  surviving 
child,  and  then  the  estate  of  the  trustees  would  necessarily  end. 
There  is  nothing  inconsistent  in  regarding  them  as  trustees  for 
the  purposes  of  the  lawful  trust,  and  donees  of  a  power  to  convey 
the  property  when  the  trust  estate  ends.  I  have  only  to  add  that 
I  still  concur  with  Mr.  Justice  Harrison  in  the  view  that  tlie 
will  may  also  be  maintained  as  a  direct  devise,  if  powers  do  not 
exist  in  this  State. 

Harrison,  J. —  I  dissent  from  the  order  of  affirmance  upon 
the  grounds  stated  in  the  opinion  given  by  me  at  the  former  hear- 
ing of  the  cause.  I  also  concur  in  the  foregoing  opinion  of  Mr. 
Justice  Temple. 

Beatty,  C  J.  (dissenting). —  A  careful  consideration  of  the 
arguments  advanced  upon  the  rehearing  of  this  case  has  con- 
vinced me  that  the  opinion  which  I  formerly  expressed  requires 
modification,  and  especially  that  my  conclusion  that  the  intent  of 
the  testator  might  be  given  effect  as  a  direct  devise  of  the  remain- 
der cannot  be  sustained  upon  the  concession  that  the  only  means 
chosen  by  him  for  effecting  the  transfer  was  unlawful.  There 
are  decisions  which  sustain,  and  others  which  in  their  expressions 
seem  to  sustain,  such  a  conclusion;  but  I  am  satisfied  that  the 
weight  of  authority  is  the  other  way,  and  that,  whenever  it  ap- 
pears that  a  testator  has  attempted  to  transfer  his  estate  by  a 
method  clearly  unlawful,  the  attempt  must  fail.  His  lawful  in- 
tention cannot  be  carried  into  effect  by  disregarding  the'  unlawful 
means  chosen  by  him  for  its  accomplishment.  It  therefore  be- 
comes essential  for  me,  in  order  to  reach  a  conclusion  in  the  case. 
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to  determine  the  question  which  in  my  former  opinion  was  treated 
as  unimportant.  That  question,  as  it  presents  itself  to  my  mind, 
may  be  stated  thus :  If  in  the  creation  of  a  valid  testamentary 
trust  the  testator  directs  and  empowers  his  trustees  upon  the  ter- 
mination of  the  trust  to  convey  the  remainder,  is  that  an  unlawful 
means  of  transferring  the  property  to  the  objects  of  his  bounty  ? 
A  trust  to  convey  is  of  course  forbidden  by  statute ;  and,  if  the 
will  of  Senator  Fair  attempts  to  create  a  trust  to  convey,  it  must, 
at  least  to  that  extent,  fail.  If  his  grandchildren  and  brothers 
and  sisters  can  take  only  through  the  medium  of  such  unlawful 
trust,  they  cannot  take  at  all.  But  to  me  it  seems  a  misuse  of 
terms  to  say  that  this  is  a  trust  to  convey.  It  is  a  perfectly  valid 
trust  for  other  purposes  and  for  a  lawful  term.  The  conveyance 
which  the  trustees  are  directed  to  make  at  the  termination  of  the 
trust  is  a  mere  incident.  I  still  adhere  to  my  original  opinion 
that  although,  upon  its  more  obvious  construction,  the  will  was 
designed  to  create  an  invalid  trust  to  convey,  in  addition  to  the 
valid  trust  or  trusts,  it  is  nevertheless  susceptible  of  a  construc- 
tion more  favorable  to  testacy,  which  for  that  reason  it  is  our 
duty  to  adopt.  I  still  think  it  can  be  construed  as  a  devise  to 
the  trustees  of  a  life  estate  only,  with  an  added  power  to  con- 
vey the  remainder;  and  I  am  not  shaken  in  this  opinion  by  the 
argument  so  much  insisted  upon  in  the  opinion  of  the  court  — 
that  an  estate  in  fee  in  the  trustees  was  essential  to  enable  them 
to  carry  out  the  evident  purposes  of  the  testator.  If  he  could 
create  a  lawful  power  to  convey,  as  distinct  from  a  trust  to  con- 
vey, the  trustees  could,  under  such  power,  not  only  transfer  and 
convey  the  remainder  to  the  grandchildren  and  brothers  and 
sisters,  but  they  could  also  sell  and  convey,  and  reinvest  the  pro- 
ceeds of,  any  of  the  property  embraced  in  the  trust,  as  by  one 
clause  of  the  will  they  were  authorized  and  empowered  to  do. 
In  Morffew  v.  Railroad  Co,  ( 107  Cal.  587,  40  Pac.  810)  it  was 
held  by  this  court  that  the  donee  of  a  testamentary  power  could 
make  an  effectual  conveyance  of  an  estate  in  which  she  had  no 
interest.  It  is  true  that  the  power  in  that  case  would  have  been 
lawful  as  a  trust,  and  the  case  is  only  cited  to  prove  that  this 
court  has  heretofore  approved  the  doctrine  —  which  it  would 
seem  difficult  to  deny  —  that  an  estate  may  be  conveyed  under 
a  power  as  effectively  as  by  a  trustee  in  whom  the  estate  is 
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vested.  It  only  remains  therefore  to  inquire  whether,  under  the 
laws  of  California,  it  is  competent  for  the  creator  of  a  trust, 
whether  by  will  or  deed,  to  empower  his  trustee,  at  the  expira- 
tion of  the  trust  term,  and  upon  the  completion  of  his  trust  duties, 
to  transfer  and  convey  the  property  to  the  person  or  persons 
to  whom  the  grantor  or  testator  desires  it  to  go.  Unless  such 
power  is  denied  or  forbidden  by  positive  law,  there  is  no  con- 
ceivable reason  why  it  should  be  held  unlawful.  It  contravenes 
no  policy  declared  or  implied  in  any  of  the  statutory  law  of  the 
State,  and  is  sanctioned  by  the  most  elementary  principles  of 
the  common  law.  It  is  one  mode,  and  a  perfectly  natural,  just, 
and  unobjectionable  mode,  of  doing  what  is  expressly  authorized 
by  section  864  of  the  Civil  Code,  with  reference  to  which  I  can 
only  repeat  what  I  said  in  my  former  opinion.  Upon  these 
grounds,  I  dissent  from  the  judgment  of  affirmance. 


Note.— WILL  OF  SENATOR  FAIR. 

The  litigation  in  connection  with  the  will  of  Senator  Fair  is  remark- 
able for  the  difference  of  opinion  among  the  judges,  and  the  fact  that  the 
conceded  intention  of  the  senator  is  finally  ignored  and  set  aside  by  con- 
struction, and  his  large  estate,  consisting  of  many  millions,  is  immedi- 
ately distributed  directly  contrary  to  his  expressed  wishes.  The  will  of 
Senator  Fair  devised  and  bequeathed  all  his  property  to  trustees,  "in 
trust  for  the  following  uses  and  purposes,  that  is  to  say:  To  have  and  to 
hold  the  same  in  trust  during  the  lives  of  my  daughters  *  *  ♦  and 
of  my  son  *  *  *  and  during  the  life  of  the  survivor  of  them,  and 
upon  the  death  of  such  survivor  to  transfer  and  convey  to  the  children  or 
descendants  of  my  said  daughter  *  *  *  one-fourth  part  of  said  trust 
property  and  estate,  and  to  the  children  or  descendants  of  my  said  daugh- 
ter ♦  *  *  one-fourth  part  of  said  trust  property  and  estate,  and  the 
remaining  one-half  of  said  trust  property  and  estate  to  transfer  and  con* 
vey  in  equal  shares  to  my  brothers  and  sisters    *    ♦    ♦    ." 

The  decision  of  the  California  Supreme  Court  sustaining  the  will  was 
originally  handed  down  about  February  26,  1900.  The  opinion  of  the 
court  was  by  Justice  Harrison,  with  whom  Chief  Justice  Beatty  and 
Justices  Henshaw  and  Temple  concurred,  Justice  Beatty  also  writing 
an  opinion.  Justice  McFarland  wrote  a  dissenting  opinion,  as  did  also 
Justices  Garoutte  and  Van  Dyke.  (All  these  opinions  are  fully  reported 
in  60  Pac.  442,  462,  and  in  the  Appendix  to  this  volume  [see  p.  729],  and 
are  well  worth  reading  by  any  one  interested  in  the  subject.)    A  motion 
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for  rehearing  was  very  soon  granted  and  case  was  reargued,  but  final 
decision  vas  not  handed  down  until  April  30,  1901.  From  the  opinions 
abo'*  herein  reported  it  will  be  seen  that  the  dissenting  opinion  of 

cFarland  on  the  previous  hearing  now  becomes  the  final 
of  the  court,  by  the  changed  vote  and  concurring  opinion  of 
Henshaw. 

case  has  already  taken  up  so  much  space  and  discussion  that  any 
orate  note  by  the  writer  would  be  perhaps  improper,  even  though  it 
made  and  considered  interesting.  It  may  however  be  sug- 
gested with  perfect  propriety  that,  independent  of  the  will  of  such  a 
prominent  person  as  Senator  Fair,  it  is  a  serious  matter  in  any  case  to 
set  aside  the  intention  of  a  testator  by  construction.  It  would  ordinarily 
seem  to  require  a  plain  case,  or  some  positive,  unequivocal  violation  of 
law  in  the  will,  to  warrant  the  exercise  of  such  an  arbitrary  power,  which 
practically  takes  away  or  destroys  the  right  of  making  a  will.  Any  one 
who  reads  the  numerous  and  various  opinions  of  the  judges  in  the  par- 
ticular case  under  consideration  cannot  but  be  forcibly  impressed  with  the 
fact  that  it  was  anything  but  a  plain  case,  and  the  carrying  out  of  Senator 
Fair's  intention,  as  might  reasonably  be  construed  from  the  provisions 
of  the  entire  will,  it  would  seem  would  not  have  necessarily  resulted  in 
positive,  unequivocal  violation  of  law.  Justice  Temple  forcibly  asserts,  in 
the  above  dissenting  opinion,  that  the  clause  in  question  might  be  con- 
strued as  a  power  in  trust  to  convey,  and  not  simply  br  strictly  as  a  trust 
to  convey.  And  Chief  Justice  Beatty  says,  in  his  dissenting  opinion, 
"  unless  such  power  is  denied  or  forbidden  by  positive  law,  there  is  no 
conceivable  reason  why  it  should  be  held  unlawful.''  With  judges  and 
lawyers  who  are  either  familiar  with  the  subject  or  the  case,  it  will 
remain  a  serious  doubt  whether  the  preceding  dissenting  opinions  of 
Justices  Temple  and  Harrison  and  Chief  Justice  Beatty  do  not  con- 
tain the  strongest  and  most  convincing  and  correct  views  as  to  the  law. 


Baker  vs.   Safe-Deposit  &  Trust  Co.  of  Baltimore   (four 

cases). 

Safe-Deposit  &  Trust  Co.  of  Baltimore,  Trustee,  vs.  Same. 

tCourt  of  Appeals  of  Maryland,  April  17,  1901;  48  Atl.  920.] 

Wills  —  Partnership  —  Advancements  —   Irrevocable 

Gifts. 


I.  PlaintiflFs  had  been  in  partnership  with  their  father,  the  testator,  before 
his  death,  under  an  agreement  that  they  were  to  share  in  the  net 
profits,  but  were  not  to  be  liable  for  the  losses,  of  the  business. 
After  the  testator's  death,  defendant,  as  executor  of  the  estate,  con- 
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ducted  the  business  until  plaintiffs  purchased  part  of  the  assets,  under 
an  agreement  to  assign  to  the  executor  all  moneys  standing  to  their 
credit  on  the  books  of  the  firm,  and  also  assign  any  interest  they 
might  have  in  the  assets  of  the  firm  after  payment  of  the  liabilities, 
with  the  further  understanding  that  the  question  as  to  plaintiff's  per- 
sonal liability  for  the  firm's  liabilities  was  not  concluded.  Held,  that 
the  plaintiffs  had  not  assigned  their  share  of  the  net  profits  which 
had  been  credited  to  them  on  the  partnership  books,  as  such  were 
not  part  of  the  assets  of  the  firm,  and  hence  it  was  error,  on  the 
executor's  accounting,  not  to  have  allowed  such  amount  to  plaintiffs. 

2.  Where  a  testator  had  advanced  money  to  his  heirs  and  beneficiaries 

under  his  will,  and  it  clearly  appeared  that  the  advances  were  to  be 
charged  against  the  recipients,  such  advances  should  be  regarded  as 
an  advancement;  and  hence  they  did  not  draw  interest  from  the  time 
they  were  made. 

3.  Where  a  testator  had  made  advancements  to  a  beneficiary  under  his 

will  in  excess  of  the  legacy  bequeathed,  the  beneficiary  was  not  liable 
to  testator's  estate  for  such  excess,  the  advancement  being  an  irrevo- 
cable gift;  and  hence  it  was  error  to  charge  each  of  the  distributees 
with  a  proportionate  share  of  the  excess  of  advancements  made  to 
one  of  their  number. 


Appeal  from  Circuit  Court  of  Baltimore  city;  George  M, 
Sharp,  Judge. 

Proceedings  by  the  Safe-Deposit  &  Trust  Company  of  Balti- 
more, executor  of  the  estate  of  Charles  J»  Baker,  deceased,  for  the 
settlement  of  the  estate.  From  an  order  confirming  the  auditor's 
account,  William  Baker  and  others,  heirs  and  beneficiaries  under 
the  will,  appeal. 

Reversed. 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Page,  Pearce,  Schmucker,  and  Jones,  JJ. 

Thomas  M.  Lanahan  and  Frank  Gosnell,  for  appellant  Wil- 
liam Baker,  Jr. 

Charles  Marshall  and  George  Whitelock,  for  appellant  Charles 
E.  Baker. 
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John  Prentiss  Poe,  for  appellants  George  B.  Baker  and  Safe- 
Deposit  and  Trust  Co.  of  Baltimore,  trustee. 

David  Stewart  and  Edwin  /.  Farber,  for  appellant  Richard  J, 
Baker. 

George  R,  Willis  and  John  I.  Donaldson,  for  appellee. 

Page,  J. —  The  five  appeals  in  this  record  were  taken,  respect- 
ively, by  five  of  the  distributees  of  the  estate  of  the  late  Charles 
J.  Baker,  from  the  pro  forma  order  of  the  court  below  overrul- 
ing exceptions  to  the  auditor's  report  A,  and  finally  ratifying 
and  confirming  that  account.  Mr.  Baker  died  on  the  22d  day 
of  September,  1894,  leaving  a  last  will  and  testament,  executed 
on  the  23d  of  April,  1894,  whereby  the  appellee  was  appointed 
the  executor,  and  also  trustee,  for  the  purposes  therein  men- 
tioned. The  parties  to  these  appeals  have  been  twice  before  this 
court,  once  in  90  Md.  745,  45  Atl.  1028,  and  again  in  91  Md. 
297,  46  Atl.  1071.  The  opinions  of  the  court  and  the  records  in 
these  cases  are  now  referred  to  for  a  fuller  statement  of  the 
facts  relating  to  the  subject-matters  with  which  we  are  now 
concerned  than  will  be  set  forth  in  this  opinion.  After  the  cause 
had  been  remanded  to  the  lower  court  by  the  decree  of  this 
court  bearing  date  the  14th  of  June,  1900,  the  proceedings  were 
referred  to  the  auditor  to  state  an  account  between  the  appellee 
and  the  decedent's  estate ;  and  the  distributees  (or  any  of  them) 
were  authorized  to  introduce  such  testimony  as,  to  any  of  them, 
should  seem  desirable  in  sustaining  their  respective  contentions. 
Three  days  after  the  passage  of  the  order  so  referring  the  case, 
Richard  J.  Baker  filed  a  petition  to  rescind  the  same.  There 
was  no  error  in  the  refusal  of  the  court  to  grant  this  petition. 
The  jurisdiction  of  the  court  to  direct  the  administration  of  the 
estate  was  unquestionably  conferred  by  the  allegations  of  the 
bill,  and  it  was  a  convenient  method  of  determining  upon  the 
respective  contentions  of  the  parties  as  to  their  several  inter- 
ests in  the  estate  that  accounts  should  first  be  stated  in  which 
it  would  clearly  appear  what  their  respective  claims  were.  The 
auditor,  having  taken  the  testimony  which  appears  in  the  record, 
stated  two  accounts,  marked,  respectively,  "  Account  A  "  and 
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"  Account  B,"  of  which  the  former  was  confirmed  by  the  court 
and  the  latter  rejected.  Without  setting  out  here  the  several 
exceptions  in  the  form  in  which  they  appear  in  the  record,  the 
objections  to  the  order  of  the  court,  made  by  the  exceptants, 
may  be  grouped  as  follows,  viz. :  (i)  That  William  and  Charles 
Baker  are  not  allowed  out  of  the  estate  of  the  testator  the  sev- 
eral amounts'  due  them  for  their  shares  of  the  net  profits  as 
they  appear  upon  the  books  of  the  late  firm  of  Baker  Bros.  & 
Co. ;  (2)  that  "  advances  "  made  by  the  testator  in  his  lifetime 
ought  not  to  be  charged  against  the  shares  of  the  recipients; 
and,  if  this  be  erroneous,  and  such  advances  must  be  so  charged, 
yet  they  do  not  bear  interest;  and  (3)  that  it  was  error  in  this 
proceeding  to  charge  the  shares  of  seven  of  the  distributees 
each  with  one-seventh  of  the  sum  of  $6,104.38,  being  the  amount 
of  the  advances  to  Charles  E.  Baker  in  excess  of  his  distribu- 
tive share.  These  objections  will  be  considered  in  the  order  in 
which  they  are  stated. 

It  is  requisite,  to  understand  the  nature  of  the  claim  of  Wil- 
liam and  Charles  Baker  to  be  allowed  for  a  share  of  the  net 
profits  of  the  late  firm,  to  state  the  facts  upon  which  it  arises.  At 
the  time  of  the  death  of  Charles  J.  Baker  he  was  engaged  in 
business,  as  a  partner,  with  his  two  sons,  Charles  E.  and  Wil- 
liam Baker.  The  whole  capital  of  the  firm  was  supplied  by 
him,  and  his  sons  owned  no  part  of  the  assets,  and  were  not 
liable  to  contribute  to  the  payment  of  the  losses.  Their  entire 
interest  in  the  business  was  a  right  to  participate  in  the  net 
profits,  whenever  there  were  any,  and  when  there  were  none 
they  received  nothing  for  their  services.  (90  Md.  756,  45  AtL 
1028.)  The  record  in  the  present  case  shows  that  at  the  time 
of  Mr.  Baker's  death  there  were  standing  on  the  books  of  the 
firm,  as  their  respective  shares  of  the  net  profits,  to  the  credit 
of  Charles  E.  Baker  $3,607.42,  and  to  William  Baker  $3,052.32. 
Also  there  was  to  the  credit  of  the  profit  and  loss  account,  rep- 
resenting undivided  net  profits,  the  further  sum  of  $3,701.23,  of 
which  the  respective  shares  of  William  and  Charles  would  have 
been,  if  the  partnership  had  continued,  the  sum  of  $1,110.23 
each.  These  distribut;ions  of  net  profits  were  made  each  year, 
and  when  it  was  definitely  ascertafned  "  the  individual  account 
of  each  member  was  credited  with  their  percentages  of  the  net 
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profits,  and  the  profit  and  loss  account  was  debited  with  aggre- 
gate amount."  (90  Md.  745,  45  Atl.  1028.)  Now,  when  it  is 
borne  in  mind  that  the  sons  were  not  liable  for  the  debts  of  the 
firm,  it  is  clear  that  the  percentage  of  net  profits  for  each  year, 
when  ascertained,  became  and  was  a  valid  subsisting  claim 
against  the  firm,  which  the  sons  could  at  any  time  draw  upon, 
and  which  could  not  thereafter  be  diminished  by  subsequent 
losses  of  the  firm.  So,  also,  if  for  any  year  there  were  net  profits, 
but  their  shares  thereof  had  not  been  actually  carried  to  their 
account,  they  would  no  less  be  entitled  to  have  it  regarded  as 
a  debt  of  the  firm  to  the  exent  of  their  respective  percentages. 
In  such  case  their  right  to  the  amount  would  have  become  defi- 
nitely and  finally  fixed,  as  much  so  as  if  the  ascertained  sum 
had  been  actually^  passed  to  their  credit.  The  question  therefore 
comes  to  this:  Has  anything  occurred  since  the  death  of  Mr. 
Baker  that  has  the  effect  of  depriving  them  of  the  right  of  claim- 
ing their  shares  of  the  net  profits?  For  some  time  after  Mr. 
Baker's  death,  the  appellee,  under  authority  conferred  by  the 
will,  continued  the  business.  On  the  21st  of  January,  1896,  Wil- 
liam and  Charles  Baker  purchased  of  the  appellee  a  certain  por- 
tion of  the  assets  (particularly  described  in  the  agreement  of 
sale)  for  the  sum  of  $40,500,  which  has  been  fully  paid.  The 
agreement  of  sale  provides,  among  other  things,  that  William 
and  Charles  Baker  shall  **  give  up  and  assign  to  said  executor 
all  money  standing  to  their  credit  on  the  books  of  said  firm  of 
Baker  Bros.  &  Co.,  and  also  assign  to  it  any  interest  that  they 
may  have  or  be  entitled  to  out  of  the  assets  of  said  firm  after 
the  payment  of  the  liabilities  of  said  firm."  It  is  contended  that' 
the  effect  of  this  provision  is  to  deprive  William  and  Charles  of 
all  rights  they  may  otherwise  have  had  to  claim  any  proportion 
of  the  net  profits.  To  settle  this  question,  we  must  examine 
into  the  purposes  for  which  this  agreement  was  entered  into, 
the  scheme  it  established,  and  interpret  the  provision  after  an 
examination  of  the  entire  instrument.  It  is  clear  that  its  pur- 
pose was  to  effect  thereby  a  settlement  of  the  partnership  affairs 
without  the  intervention  of  a  "  disastrous  receivership."  (90 
Md.  745,  45  Atl.  1028.)  It  left  open  for  future  determination 
what  the  rights  of  the  partners  were  inter  sese,  with  respect  to 
liabilities  for  the  payment  of  the  obligations  of  the  firm.    The 
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appellee  contended  that  the  sons  were  liable  to  contribute  for 
that  purpose ;  and  for  the  purpose  of  securing  a  decree  so  de- 
claring instituted  the  case  reported  in  90  Md.,  45  Atl.  The 
scheme  devised  for  effecting  a  liquidation  of  the  firm's  business 
was  for  the  sons  to  take  a  portion  of  the  assets,  and  pay  over 
therefor  to  the  appellee  $40,500,  and  all  the  rest  and  residue  of 
the  firm's  property  was  to  be  handed  over  to  the  executor,  whose 
duty  it  would  then  be  to  adjust  all  its  affairs  in  such  manner 
as  was  just  and  legal.  The  terms  of  the  agreement  and  the 
*'  proposal "  make  this  plain.  It  is  stated  in  the  preamble  that 
the  appellee  has  power  conferred  by  the  will  to  make  a  settle- 
ment as  it  may  deem  advantageous ;  and  that  it  and  the  surviving 
partners,  being  desirous  ''  of  liquidating  its  affairs,''  had  made 
an  agreement  for  doing  the  same,  whereby  the  "  surviving  part- 
ners should  convey  to  the  executor  all  assets,  including  real  and 
personal  property,  except  such  as  the  surviving  partners  had 
agreed  to  purchase,"  etc.  It  was  an  entirely  proper  thing  that 
all  the  assets  should  pass  into  the  hands  of  the  executor,  for  the 
reason  that  the  sons  had  never  contended  that  all  the  assets  of 
the  firm  were  not  the  property  of  the  decedent.  The  only  con- 
tention between  them  was  whether  the  sons  could  be  called  to 
contribute  to  the  payment  of  the  liabilities  of  the  firm.  The 
object  of  the  parties  therefore  seems  to  be  clear  that  what  was 
to  pass  into  the  hands  of  the  executor  was  to  be  either  an  asset 
of  the  firm,  or  that  which  could  be  made  available  for  the  pay- 
ment of  its  liabilities.  It  was  quite  outside  the  scheme  to  trans- 
fer to  the  executor  any  other  property.  To  this  the  sons  agreed 
without  limitations.  They  agreed  to  pay  to  the  appellees  the 
$40,500,  to  hand  over  all  the  assets  other  than  those  purchased 
by  them,  and  (upon  the  hypothesis  they  were  liable  for  debts) 
to  assign  "  all  money  standing  to  their  credit."  But  at  the  same 
time  they  were  careful  to  protect  their  claim  to  net  profits  in  case 
It  should  be  held  they  were  not  liable  to  contribute.  The  lan- 
guage of  clause  having  this  purpose  in  view  is  as  follows :  "  It 
is  also  understood  by  said  executor  and  by  said  William  J.  and 
Charles  E.  Baker  that  the  question  as  to  whether  or  not  the  said 
William,  Jr.,  and  Charles  E.  are  personally  liable  for  the  lia- 
bilities of  said  firm  is  not  concluded  hereby."  We  will  not  dis- 
cuss the  matter  further  than  to  point  out  that  it  is  difficult  to 


BAKER   V.    SAFE-DEPOSIT   &  TRUST   CO.  625 

assign  a  satisfactory  reason  for  the  insertion  of  this  clause  into 
this  agreement,  unless  it  be  held  that  it  was  to  protect  the  in- 
dividual property  of  the  sons  from  liability  in  case  it  should 
thereafter  be  settled  that  they  were  not  liable  to  contribute  to 
the  firm's  debts;  and,  if  that  was  the  purpose,  it  would  be  un- 
reasonable to  hold  that  such  protection  would  not  extend  to  all 
their  individual  property,  whether  it  existed  in  the  form  of  real 
or  personal  estate,  or  was  a  credit  for  thei^  share  of  net  profits 
on  the  books  of  the  firm.  This  court  having  decided  that  the 
sons  were  not  liable  for  the  firm's  obligations,  it  follows  that 
they  are  now  entitled  to  be  allowed  out  of  the  estate  of  their 
father  such  amounts,  respectively,  as  may  be  due  them  on  ac- 
count of  their  share  of  the  net  profits  of  the  business. 

The  next  question  is,  should  interest  be  charged  upon  the 
advances  made  by  the  testator  in  his  lifetime?  It  is  clear  that 
these  should  be  put  on  the  footing  of  "  advancements."  Tech- 
mcally,  they  are  not  advancements,  because  there  is  no  intestacy. 
But  the  testator  had  power  to  require  that  they  should  be  so 
regarded  (Manning  v.  Thruston,  59  Md.  224),  and  that  he  did 
so  intend  is  fully  shown  not  only  by  what  he  did  in  his  lifetime, 
but  also  by  the  terms  of  his  will.  With  respect  to  some  of  his 
children,  he  expressly  released  them  from  the  payment  of  his 
advances  to  them,  but  directed  that  they  should  be  "  considered 
an  advance  to  him  to  be  deducted  from  what  may  be  coming 
to  him  out  of  my  estate."  Such  an  entry  was  made  at  the  end 
of  the  account  of  Mary  K.  Baker  and  of  Frank  M.  Baker.  By 
the  will  the  testator  refers  to  these  "  advances  "  in  contradis- 
tinction to  "  debts  "  due  him.  In  estimating  his  estate,  he  re- 
fers to  his  "  personal  estate  (including  debts  and  also  advances 
made  to  several  of  my  children),"  etc.  These  advances  he  does 
not  regard  as  being  indebtednesses,  but  something  other  than 
that.  And  again,  in  the  fourth  paragraph  he  directs  all  the  rest 
of  his  estate,  real  and  personal  (including  therein,  as  above  said, 
any  advances  heretofore  made  to  any  of  his  children),  shall  be 
divided  equally  among  his  children,  etc.  In  the  same  para- 
graph the  testator  requires  that  the  share  of  William  Baker 
shall  include  the  country  place  Tremont,  "  of  which  the  esti- 
mated value  is  charged  on  my  books,"  etc.     This  court,  in  91 
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Md.  310,  46  Atl.  1071,  held  that  this  transaction  with  reference 
to  Tremont  was  to  be  treated  as  an  advancement,  but  that  the 
terms  of  the  will  left  it  uncertain  whether  it  was  to  be  "  treated 
as  an  advancement  as  real  estate  or  is  now  personalty."  We 
may  add  also  that  the  desire  of  the  testator  to  preserve  equality 
among  his  several  children  is  apparent  throughout  his  will,  and 
therefbre,  in  making  distribution,  such  equality  must  be  pre- 
served, as  far  as  possible.  Possibly  it  may  have  been  that  the 
advances  were  originally  made  to  his  children  as  loans,  up6n 
which  interest  was  charged,  and  in  some  instances  paid,  from 
time  to  time.  But  the  testator  could  at  any  time  change  what 
was  originally  a  loan  into  a  fund  to  be  treated  as  an  advance- 
ment. To  show  what  the  amount  was  that  he  elected  should  be 
regarded  as  advances  to  be  treated  as  advancements,  recourse 
can  properly  be  had  to  entries  made  by  himself  in  his  own  books. 
Indeed,  inasmuch  as  it  is  t)ie  intention  of  the  testator  that  must 
control,  it  would  be  difHcult  to  find  a  more  certain  method  of 
ascertaining  what  the  intention  of  the  testator  was  with  regard 
to  the  amounts  to  be  treated  as  advancements  than  by  reference 
to  statements  made  by  himself.  For  the  purpose  of  fixii^  the 
amounts  to  be  charged  as  advancements,  we  think  it  was  com- 
petent to  refer  to  entries  made  by  the  testator  in  his  own  books 
of  account.  As  these  advances  are  to  be  treated  as  advance- 
ments, no  interest  should  be  charged  upon  them. 

It  was  contended  also  that  account  A  was  erroneous  in  that 
each  of  seven  of  the  distributees  was  charged  with  one-seventh 
of  $6,104.38;  that  sum  being  the  excess  of  the  advances  to 
Charles  E.  Baker  over  his  distributive  share  of  the  estate.  Thi* 
contention  should  be  sustained.  If  the  advances  are  to  be  put 
on  the  footing  of  advancements,  they  cannot  be  regarded  as 
debts  to  the  estate.  As  was  said  in  Harley  v.  Harley  (57  Md. 
340),  "  an  advancement  does  not  involve  the  elements  of  a  legal 
obligation  or  future  liability  on  the  part  of  the  person  advanced, 
but  it  is  a  pure  and  irrevocable  gift.''  But,  apart  from  this,  there 
is  nothing  in  tlie  bill  that  warrants  the  court  in  passing  a  per- 
sonal decree  for  the  payment  of  money  against  any  of  the  ap- 
pellants. There  are  no  allegations  in  the  bill  that  confer  juris- 
diction to  enter  any  decree  that  is  not  properly  incidental  to  the 
administration  of  the  estate  of  the  decedent. 
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There  was  also  error  in  account  A  in  allowing  the  item  of 
$2,227.61,  so  that  one-eighth  part  thereof  falls  upon  Charles  E. 
Baker  and  William  Baker  each.  By  the  decree  in  90  Md.  759, 
45  Atl.  1028,  these  parties  recovered  their  costs  in  that  cause, 
and  they  should  not  be  called  upon  now  to  pay  any  portion  of 
them. 

For  these  reasons,  the  order  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded,  that  another  account  may  be 
stated  in  accordance  with  the  views  herein  expressed.  Order 
reversed  in  each  of  the  five  cases  and  causes  remanded,  costs  to 
be  paid  out  of  the  estate. 


Raferty  vs,  Monahan  et  al. 
[Supreme  Court  of  Rhode  Island,  April  i,  1901 ;  22  R.  I.  558,  48  Atl.  94a] 

Wills  —  Construction  —  Mortgaged  Property  —  Devisees 
OP  Undivided  Interest  —  Expenses  of  Estate  —  Expenses 
OF  Sale  for  Division. 


I*  Where  a  testator,  owning  an  undivided  half  of  a  piece  of  property 
incumbered  by  a  mortgage  to  secure  his  debt,  devised  his  Interest  to 
his  wife  for  life,  and  after  her  death  one-half  thereof  to  certain  par- 
ties, and  the  testator's  personal  estate,  together  with  the  proceeds  oi 
certain  sales  directed  for  the  purpose  by  the  will,  was  sufficient  to 
pay  all  debts,  legacies,  and  charges  against  the  estate,  such  remain* 
dermen  took  an  undivided  one-fourth  interest  in  such  property  unin- 
cumbered by  the  mortgage. 

2.  Where  a  testator,  owning  certain  property  jointly  with  his  wife,  devised 

his  interest  therein  to  her  for  life,  and  after  her  death  one-half  thereof 
to  certain  parties  and  the  other  half  to  whomever  his  wife  might 
designate  in  her  will,  and  such  wife  left  a  will  devising  her  interest 
in  such  property  and  half  of  testator's  interest  to  several  parties,  the 
testator's  devisees  direct  should  bear  their  proportion  of  the  expenses 
of  such  property  after  the  death  of  testatrix,  since,  upon  her  death, 
they  became  entitled  to  one-fourth  of  the  rents  and  profits  thereof. 

3.  Where  the  property  was  sold  to  facilitate  division,  the  devisees  should 

bear  their  proportion  of  the  expenses  of  the  sale. 
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Suit  by  John  T.  Raferty,  executor,  against  Mary  Monahan  and 
others,  for  the  construction  of  the  wills  of  Bernard  and  Ellen 
Murphy. 

Franklin  P.  Owen,  for  complainant. 

John  J,  Dockry,  for  respondents. 

TiLLiNGHAST,  J. —  This  is  a  bill  for  the  construction  of  the 
will  of  Bernard  Murphy,  and  also  of  that  of  his  wife,  Ellen 
Murphy.  The  material  facts  in  the  case  are  these:  Bernard 
Murphy  died  on  May  ii,  1892,  leaving  a  last  will  and  testament, 
whereby  he  made  disposition  of  certain  estate  as  follows: 
"  Fourth.  I  give  and  devise  to  my  wife,  Ellen  Murphy,  the  estate 
on  Gesler  street,  in  said  city  of  Providence,  on  which  we  now 
live ;  to  have  and  to  hold  the  same  for  and  during  her  natural  life, 
and  I  direct  that  she  keep  the  same  in  good  repair.  Fifth.  I 
direct  that  my  executrix  hereinafter  named  shall,  as  soon  as 
practicable  after  my  decease,  sell  the  estate  on  Acorn  street  and 
West  Exchange  street  in  said  city  of  Providence,  and  shall  pay 
from  the  proceeds  of  said  sales  all  expenses,  bequests,  and  charges 
against  the  estate,  and  the  balance  shall  invest  in  such  way  as  to 
her  shall  seem  safest  and  best.  Sixth.  I  give,  devise,  and  be- 
queath the  income  of  said  sum  and  all  the  rest,  remainder,  and 
residue  of  my  property  and  estate,  real,  personal,  and  mixed,  and 
of  every  name,  nature,  and  description,  and  wherever  the  same 
may  be  situated,  to  my  wife,  Ellen  Murphy,  to  have  and  to  hold 
the  same,  and  the  rents,  profits,  and  income  of  said  residue,  and 
so  much  of  said  sum  and  the  principal  of  said  residue  as  may  be 
necessary  for  her  maintenance  and  support,  for  and  during  the 
term  of  her  natural  life.  Seventh.  After  the  decease  of  my  wife, 
Ellen  Murphy,  I  give,  devise,  and  bequeath  one-half  of  my  prop- 
erty and  estate  to  whomever  and  to  whatever  use  my  wife,  Ellen 
Murphy,  shall  by  her  last  will  and  testament  nominate  and  ap- 
point. The  other  half  of  my  property  and  estate  which  is  left  I 
give,  devise,  and  bequeath  to  my  four  nieces  equally,  viz.,  Mary 
Monahan,  daughter  of  Thomas  Monahan,  Isabella  McCaffrey, 
daughter  of  John  McCaffrey,  Margaret  Murphy,  daughter  of 
Michael  Murphy,  and  Isabella  Murphy,  daughter  of  Francis  Mur- 
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phy.  Eighth. .  Should  one  or  more  of  my  said  nieces  die  before 
jny  wife,  then  I  give,  devise,  and  bequeath  her  share  or  their 
shares,  after  the  death  of  my  said  wife,  to  the  survivors  or 
survivor  of  them."  At  the  time  of  the  making  of  said  will,  the 
testator  and  his  wife  were  jointly  seized  and  possessed  of  the  Ges- 
ler  street  estate,  referred  to  in  his  will,  and  they  continued  to  thus 
own  the  same  down  to  the  time  of  his  death.  Ellen  Murphy  de- 
ceased on  November  28,  1899,  leaving  a  last  will  and  testament, 
wherein  she  devised  to  Mary  Raferty,  Esther  Coughlin,  Margaret 
Ferguson,  Catharine  Muldoon,  and  John  Coughlin  that  part  of 
said  real  estate  over  which  she  had  the  power  of  appointment  as 
aforesaid,  and  also  the  half  part  thereof  which  belonged  to  her. 
At  the  time  of  the  decease  of  Bernard  Murphy  said  real  estate 
was  subject  to  a  mortgage,  the  amount  of  which,  as  alleged  in 
the  bill,  was  $1,000  (but  the  answer  leaves  the  amount  thereof  to 
be  proved),  which  mortgage  was  given  by  said  Bernard  and 
Ellen,  his  wife,  on  May  8,  1888,  to  secure  a  promissory  note  of 
said  Bernard  for  the  sum  of  $1,000.  Said  mortgage  was  out- 
standing  as  an  incumbrance  on  the  estate  in  question  at  the  time 

_  « 

of  the  decease  of  said  Ellen  Murphy,  and  on  the  — ^  day  of 
July,  1900,  the  complainant,  who  is  the  executor  of  the  will  of 
said  Ellen,  by  permission  of  the  Municipal  Court,  and  also  by 
permission  of  the  respondents,  sold  said  estate,  and  received 
therefor  $3,187.50.  The  proceeds  of  the  sale  of  the  estates  re- 
ferred to  in  the  fifth  clause  of  the  will  of  Bernard  Murphy,  to- 
gether with  the  personal  estate  left  by  him  at  the  time  of  his 
decease,  were  sufficient  to  pay  all  debts  and  legacies;  and  it  is 
agreed  by  counsel  that  they  are  in  fact  all  paid,  with  the  excep- 
tion of  the  mortgage  debt  aforesaid.  The  first  and  principal 
question  presented  for  our  decision  under  the  pleadings  in  this 
case  is  whether  the  respondents,  Mary  Monahan,  Isabella  Mc- 
Caffrey, Margaret  Murphy,  and  Isabella  Murphy,  take  the  real 
estate  which  was  devised  to  them  by  said  Bernard  Murphy  — 
that  is,  one  undivided  one-fourth  part  of  the  Gesler  street  estate 
—  exonerated  from  the  mortgage  to  which  it  was  subject  at  the 
time  of  his  death.  The  second  and  minor  question  presented  for 
decision  is  whether  said  respondents  shall  pay  their  proportional 
part  of  the  expenses  of  the  estate  after  the  death  of  Ellen  Murphy, 
and  also  their  proportional  part  of  the  expenses  incident  to  the 
aforesaid  sale  thereof. 
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We  think  the  first  question  must  be  answered  in  the  affirmative. 
It  is  a  well-settled  rule  of  law  that  the  personal  estate  of  a  tes- 
tator or  intestate  is  the  primary  and  natural  fund  for  the  payment 
of  debts  of  whatever  kind  contracted  by  the  testator  or  intestate, 
and  also  for  the  payment  of  legacies.  (Potter  v.  Brown,  ii  R.  I. 
234;  Colder  v.  Curry,  17  id.  613,  24  Atl.  103.)  "And  this  rule  is 
not  changed  by  the  fact  that  any  such  debt  is  secured  by  mort- 
gage upon  the  estate  devised."  (Gould  v.  Winthrop,  5  R.  I.  321.) 
It  is  also  well  settled  that  a  devisee  is  entitled  to  the  estate  de- 
vised to  him  exonerated  from  any  incumbrance  placed  thereon  by 
the  testator,  whether  before  or  after  the  execution  of  the  will, 
unless  a  clear  intention  appears  in  the  will  that  the  devisee  shall 
take  cum  onere.  (2  Jarm.  Wills  [6th  ed.],  *I443.)  In  the  will 
now  under  consideration  it  not  only  does  not  appear  that  the 
testator  intended  that  the  devisees  should  take  the  estate  burdened 
with  the  mortgage  aforesaid,  but,  on  the  contrary,  it  expressly 
appears  that  he  intended  to  relieve  the  devise  therefrom,  as  he 
provided  for  the  payment  of  "  all  expenses,  bequests,  and  charges 
against  the  estate ''  from  another  source,  namely,  from  the  sale 
of  the  estate  on  Acorn  street  and  that  on  West  Exchange  street 
in  the  city  of  Providence.  And  as  it  appears  that  there  was 
sufficient  personal  estate,  taken  in  connection  with  the  proceeds 
of  the  sale  of  the  land  so  designated,  to  pay  all  debts  and  legacies, 
it  is  clear  that,  as  between  the  parties  to  this  suit,  the  respondents 
are  entitled  to  the  devise  made  to  them  fully  exonerated  from 
said  mortgage. 

We  think  the  second  question  should  also  be  answered  in  the 
affirmative.  Upon  the  death  of  Ellen  Murphy  the  respondents 
became  seized  absolutely  of  the  estate  devised  to  them  under  the 
will  of  Bernard  Murphy,  and  hence  entitled  to  the  rents  and 
profits  thereof ;  that  is,  to  one-fourth  part  of  the  rents  and  profits 
of  the  said  Gesler  street  estate.  And,  this  being  so,  it  is  equitable 
that  they  should  share,  proportionately  with  the  other  tenants  in 
common  of  the  estate,  namely,  the  devisees  thereof  under  the  will 
of  Ellen  Murphy,  in  the  expense  of  taking  care  of  the  same.  It 
is  also  equitable  that  the  respondents  should  share  proportionately 
in  the  expense  attending  the  sale  of  the  property  by  the  executor. 
Tlie  sale  took  the  place  of  the  ordinary  proceedings  for  partition, 
an<J  was  doubtless  a  much  less  expensive  method  of  dividing  the 
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estate  among  the  owners,  who,  by  virtue  of  the  will  of  Ellen, 
had  become  quite  numerous.  As  the  respondents  shared  in  the 
benefits  of  said  sale,  they  should  also  share  in  the  expenses 
thereof. 


Note.— DEVISE;  WHEN  SUBJECT  TO  MORTGAGE. 

(a)  General  rule. 

(b)  As  changed  by  New  York  statute. 

(c)  Must  be  personal  debt  of  testator. 

(d)  Effect  of  repugnant  provisions  in  will. 

(a)  General  rule. —  The  general  rule  is  that  the  personal  estate  is  the 
primary  fund  for  the  discharge  of  debts,  and  is  to  be  first  applied  and 
exhausted,  even  to  payment  of  debts  with  which  the  real  estate  is  charged 
with  mortgage.  This  rule  is  Within  the  control  of  the  testator,  and  is 
not  applicable  when  his  intention  to  the  contrary  is  either  expressed  or 
clearly  implied.  That  intention  must  be  to  exonerate  the  personalty. 
One  simply  to  charge  the  realty  is  not  sufHcient.  (Higbie  v.  Morris,  53 
N.  J.  Eq.  173;  Riegelman's  Estate,  174  Pa.  St.  476,  34  AtL  120;  Harris 
V.  Dodge,  72  Md.  191,  19  Atl.  597;  Gould  v.  Winthrop,  5  R.  I.  319; 
Hewes  v.  Debon,  3  Gray,  205;  Estate  of  Woodworth,  31  Cal.  595.  And 
see  Succession  of  Rabasse,  47  La.  Ann.  1126,  17  So.  597.) 

Is  controlled  by  intention  in  the  will.  (Hale  v.  St.  Paul,  54  Minn.  422, 
433,  56  N.  W.  63;  Thompson  v.  Thompson,  4  Ohio  St.  333;  Cumberland 
V.  Codrington,  3  Johns.  Ch.  229.) 

A  devise  held  subject  to  a  judgment  lien.  (Carlisle  v.  Green,  19  S.  W. 
925  [Ky].) 

A  general  direction  in  a  will  to  pay  testator's  debts,  without  words  of 
restriction,  means  all  debts,  whether  secured  by  mortgage  or  unsecured. 
(Bishop  V.  Howarth,  59  Conn.  .456,  22  Atl.  432;  Hennegar  v.  Deadrick, 
54  S.  W.  138  ITenn.].    And  seeIRe  Heydenfeldt,  106  Cal.  438,  39  Pac.  788.) 

Devise  of  mortgaged  land  cannot  call  for  contribution  to  pay  the 
mortgage  debt,  on  either  general  or  specific  legatees.  (Thomas  v. 
Thomas,  17  N.  J.  Eq.  356.) 

Real  estate  specifically  devised  is,  in  the  absence  of  a  contrary  inten- 
tion on  part  of  the  testator,  exonerated  from  a  mortgage  placed  upon  it 
by  him,  though  the  personal  estate  may  be  insufficient  for  the  payment 
of  general  legacies.  (Brown  v.  Baron,  162  Mass.  56,  zi  N.  E.  772.  See 
and  compare  Smith  v.  Smith  [1899],  i  Ch.  365;  Benson  v.  Simmers,  53 

S.  W.  I03S   [Ky.l.) 

A  specific  devise  of  land,  mortgaged  by  the  testator  to  secure  his  own 
<]ebt,  pnma  fade  imports  an  intention  that  such  debt  shall  be  satisfied 
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out  of  the  general  personal  assets;  and  such  presumed  intention  is  forti- 
fied by  a  prior  direction  to  the  executor  to  pay  all  his  just  debts.  (Turner 
V.  Laird,  68  Conn.  198.) 

(b)  Am  dianged  by  New  York  statute—  The  common-law  rule  that 
a  mortgage  debt  is  primarily  liable,  like  other  debts,  out  of  the  person- 
alty, by  the  executor,  in  exoneration  of  the  devise,  is  changed  by  statute 
in  New  York,  so  that  where  real  property  which  is  subject  to  a  mort- 
gage executed  by  the  testator  passes  to  a  devisee,  the  latter  must  satisfy 
it,  without  resorting  to  the  executor,  unless  there  be  an  expression  of 
intention  in  the  will  that  the  mortgagee  be  otherwise  paid;  a  mere 
direction  in  the  will  to  pay  debts  is  not  enough  to  relieve  the  land  from 
the  burden  of  the  mortgage.  (Wells  v.  Wells,  24  N.  Y.  Supp.  875.  And 
see  Rapalye  v.  Rapalye,  27  Barb.  610;  Taylor  v.  Wendel,  4  Bradf.  324; 
Meyer  v.  Cahen,  iii  N.  Y.  270,  18  N.  E.  852;  Waldron  v.  Waldron,  4 
Bradf.  114;  House  v.  House,  10  Paige,  158,  164.  But  see,  where  express 
direction  in  the  will,  Oviatt's  Estate,  10  N.  Y.  Supp.  264.)  . 

The  statute  does  not  apply  to  a  case  where  the  mortgage  was  given 
by  the  testator  to  secure  a  surety,  and  tjie  executor  held  bound  to  pay 
the  obligation  out  of  the  personal  estate.  (Cochrane  v.  Hawver,  54  Hun,. 
556,  7  N.  Y.  Supp.  907.) 

(c)  Must  1>6  personal  debt  of  testator. —  The  rule  which  requires 
incumbrances  upon  real  estate  to  be  paid  from  the  personal  estate,  where 
no  other  intent  is  expressed  in  the  will,  is  confined  to  incumbrances 
created  by  the  testator,  and  does  not  extend  to  cases  where  the  testator 
purchased  the  estate  subject  to  a  mortgage.  The  same  is  true  where 
there  is  a  covenant  with  the  vendor  to  pay  the  debt.  (Creesy  v.  Willis, 
159  Mass.  251,  34  N.  E.  265.    And  see  Richardson  v.  Hall,  124  Mass.  229.) 

The  question  is  not  whether  the  decedent  assumed  to  pay  the  mort- 
gage, and  so  made  himself  liable  therefor,  as  between  him  and  his 
grantor,  but  whether  he,  by  direct  action,  made  himself  liable,  in  his 
personal  estate,  to  the  mortgagee ;  that  is,  as  between  him  and  the  mortgagee, 
expressly  made  the  debt  his  own  debt.  (Mount  v.  Van  Ness,  33  N.  J. 
Eq.  262,  265.) 

Where  the  testator  took  the  estate  not  only  subject  to  an  existing- 
mortgage,  but  in  addition  expressly  agreed  to  pay  it,  the  debt  becomes 
the  debt  of  the  testator,  and  should  be  paid  out  of  the  personalty,  unless 
a  contrary  intention  is  expressed  in  the  will.  (HofTs  Appeal,  24  Pa. 
St.  200.) 

Mere  assumption  of  a  mortgage,  on  taking  conveyance  subject  to  a 
mortgage,  does  not  make  the  debt  a  personal  debt  of  testator.  (Camp- 
bell V.  Campbell,  30  N.  J.  Eq.  415;  McLeam  v.  McLellan,  10  Pet.  625,. 
643;  Mount  V.  Van  Ness,  33  N.  J.  Eq.  262;  Andrews  v.  Bishop,  5  Allen,. 
493;  Cumberland  v.  Codrington,  3  Johns.  Ch.  229.) 

The  mortgage  debt  must  be  a  debt  of  the  testator  originally  or  by 
assumption,  and  not  a  charge  previously  affecting  the  estate.  (Harris 
v.  Dodge,  72  Md.  191,  19  Atl.  597.  And  see  Thompson  v.  Thompson,  4 
Ohio  St.  333.) 
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It  must  be  the  personal  debt  of  the  testator.  (Estate  of  Woodworth. 
31  Cal.  595.) 

(d)  Effect  of  repugnant  provisione  in  will. —  The  personalty  may  be 
charged  with  removal  of  an  incumbrance  upon  testator's  realty,  though 
he  was  not  personally  bound  for  the  debt;  as  where  continuance  of  the 
charge  primarily  on  the  land  would  be  repugnant  to  some  of  the  pro- 
visions of  the  will  and  defeat  them.  (Thompson  v.  Thompson,  4  Ohio 
St.  333;  Andrews  v.  Bishop,  5  Allen,  403.) 

And  so  a  devisee  will  take  subject  to  an  unpaid  purchase-money  lien  or 
mortgage,  where  to  hold  otherwise  would  be  to  render  nugatory  other 
provisions  of  the  will.  (Hedger  v.  Judy,  95  Ky,  557,  26  S.  W.  586.  And 
see  Rice  v.  Harbeson,  63  N.  Y.  498.) 


Harris  vs.  Dawley. 

« 
[Supreme  Court  of  Rhode  Island,  May  i,  1901 ;  22  R.  I.  633,  49  Atl.  29.] 

Wills  —  Construction  —  Life  Estate. 

A  bequest  of  an  undivided  third  part  of  the  residuum  of  an  estate,  con- 
sisting of  money,  to  a  daughter,  "  to  have  and  to  hold  during  the 
term  of  her  natural  life,"  is  a  bequest  which  entitles  the  legatee  to 
the  possession  of  the  fund  for  and  during  her  natural  life,  and  not 
an  absolute  gift. 

Action  by  Cynthia  M.  Harris  against  Martin  W.  Dawley, 
executor  of  the  will  of  Phebe  W.  Dawley,  deceased,  to  recover 
a  legacy. 

Judgment  for .  plaintiff . 

Tillinghast  &  Murdoch,  for  plaintiff. 

Cooke  &  Angell,  for  defendant. 

Blodgett,  J. —  This  is  an  action  to  recover  a  legacy  under  the 
fifth  clause  of  the  will  of  Phebe  W.  Dawley,  which  is  as  follows, 
so  far  as  material  to  the  case  at  bar :  "  One  undivided  third  part 
thereof  [i,  e.,  of  the  residuum]  to  my  daughter  Cynthia  M.  Har- 
ris, to  have  and  to  hold  during  the  term  of  her  natural  life,  and 
at  her  death,  or  at  my  death,  should  I  survive  her,  to  my  son 
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Martin  W.  Dawley,  if  he  is  then  living;  and,  if  he  is  not  living  at 
that  time,  one-half  (54)  to  Wheaton  Allen,  of  Lincoln,  Nebraska, 
and  the  other  half  to  Chester  Allen,  of  Omaha,  Nebraska."  By 
the  agreed  statement  of  facts,  it  is  conceded  that  the  defendant 
executor  has  settled  his  final  account,  that  the  estate  is  ready  for 
distribution,  and  that  the  whole  estate  in  the  hands  of  the  defend- 
ant executor  consists  of  money  on  deposit.  The  plaintiff  claims 
the  right  to  receive  one-ithird  of  this  balance  for  distribution  abso- 
lutely, and,  if  she  has  not  the  right  to  receive  it  absolutely,  then 
she  claims  the  right  to  have  it  paid  to  her,  and  to  retain  the 
custody  of  it;  while  the  executor  denies  that  she  is  entitled  to 
have  it  paid  to  her  or  to  have  its  custody,  and  asserts  that  he 
should  retain  the  custody  of  the  fund  during  her  life,  duly  pay- 
ing her  •the  income  from  the  same.  We  think  the  plaintiff  is  not 
entitled  to  the  fund  absolutely.  The  evident  intent  of  the  testator 
was  not  to  enlarge  her  interest  in  the  fund  beyond  a  life  estate, 
for  it  is  given  to  her  only  "  during  the  term  of  her  natural  life." 
'WTiile  this  is  so,  the  bequest  is  given  to  her  "  to  have  and  to 
hold  "  for  the  period  of  her  life,  and  we  are  accordingly  of  the 
opinion  that  she  is  entitled,  in  the  exact  words  of  the  instrument, 
to  have  and  to  hold  the  fund  during  her  lifetime. 

We  are  not  unmindful  of  the  rule  that  a  general  bequest  of 
personalty  for  life,  with  remainder  over,  is  commonly  held  to  re- 
quire the  executor  to  invest  the  fund,  and  to  pay  over  the  income 
to  the  life  tenant,  and  upon  his  decease  to  pay  the  principal  of  the 
fund  to  the  remaindermen.  (See  Healey  v.  Toppan,  45  N.  H. 
243,  86  Am.  Dec.  159,  where  the  English  and  American  cases 
upon  this  point  are  very  fully  collected  and  examined.)  But  this 
rule  only  prevails  when  the  intent  of  the  testator  has  not  been 
expressed  to  the  effect  that  the  life  tenant  should  have  the  fund 
in  specie,  and  the  modern  doctrine  is  that  very  slight  indications 
of  the  will  of  the  testator  are  to  be  considered  as  establishing  the 
latter  view.  In  In  re  Garrity's  Estate  (108  Cal.  463,  38  Pac.  628, 
41  id.  485),  decided  in  1895,  the  bequest  was  to  the  widow,  "to 
have  and  to  hold  and  to  enjoy  for  the  term  of  her  natural  life  only, 
and  not  otherwise ;"  and  the  court  says  of  this  language :  "  In 
the  absence  of  any  limiting  clause,  the  use  of  the  words  would 
imply  a  right  to  the  possession  of  the  property,  in  order  that  she 
might  '  enjoy '  it."    In  that  case  a  portion  of  the  estate  consisted 
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of  "  the  sum  of  $8,068.74  in  money,  which  was  on  deposit  in  the 
bank  at  the  testator's  death.''  (See  also  Starr  v.  McEwan,  69 
Me.  335;  Buckingham  v.  Morrison,  136  111.  437,  439,  27  N.  E. 
65;  In  re  James,  146  N.  Y.  loi,  40  N.  E.  876;  Carle  v.  Monk- 
house,  47  N.  J.  Eq.  73,  20  Atl.  367;  Taggard  v.  Piper,  118  Mass. 
315 ;  Johnson  v.  Goss,  128  id.  435.)  In  the  case  at  bar  the  words, 
"to  have  and  to  hold,"  seem  to  us  to  signify  clearly  that  the 
intent  of  the  testator  was  that  the  possession  of  the  fund  should 
be  given  to  the  life  tenant,  since  otherwise  these  words  are  with- 
out meaning.  The  case  at  bar  is  practically  governed  by  Sarle  v. 
Probate  Court  (7  R.  I.  270),  decided  in  1862.  In  that  case  the 
duty  of  an  executrix,  who  was  also  a  legatee  under  a  will  giving 
her  "  all  my  estate,  real  and  personal,  during  the  time  that  she 
may  remain  my  widow,"  and  then  continuing:  "After  the  de- 
cease or  marriage  of  my  said  wife,  I  give,  devise,  and  bequeath 
all  the  above  said  real  estate  to  my  lawful  heirs-at-law,  meaning 
all  my  brothers  and  sisters,  and  the  children  of  them  that  are  de- 
ceased, to  them,  their  heirs  and  assigns,  forever,  share  and  share 
alike,  and  also  all  the  personal  estate  to  the  same  as  above  named, 
that  may  remain  after  the  decease  or  marriage  of  my  said  wife» 
to  them,  their  heirs  and  assigns,  forever,  the  children  of  deceased 
ones  to  have  one-fourth  part," —  was  thus  defined  by  Ames,  C.  J. 
(page  274)  :  "  Both  parties,  as  it  seems  to  us,  give  too  much  im- 
portance to  the  amount  of  this  bond.  It  will  be  no  continuing 
security,  to  those  entitled  in  remainder,  for  their  interest  in  the 
testator's  personal  property ;  but  upon  the  settlement  by  the  exec- 
utrix of  her  final  account  with  the  court  of  probate,  in  which  she 
will  credit  herself  with  this  property  as  retained  by  her  as  legatee 
during  widowhood  (so  far  as  not  expended  in  paying  debts, 
funeral  charges,  the  erection  of  g^vestones,  and  the  expenses  of 
settling  the  estate),  the  condition  of  the  bond  will  have  been 
satisfied,  and  the  sureties  will  be  discharged."  Here  the  court 
expressly  decided  that  the  legacy  should  not  be  retained  by  the 
widow  as  executrix,  but  should  be  retained  by  her  as  legatee; 
and  we  are  of  opinion  that  the  same  rule  applies  here,  and  that 
it  is  the  duty  of  the  executor  to  pay  the  fund  in  question  to  the 
plaintiff,  to  be  held  by  her  for  and  during  her  natural  life. 
Judgment  for  plaintiff. 
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BuRFORD  €t  al.  vs.  Aldridge  et  al. 

[Supreme  Court  of  Missouri,  May  14,  1901;  63  S.  W.  X09.] 

Wills  —  Trust  Property  —  Actions  —  Parties  —  Purchase 
FROM  Legatee  —  Investigation  —  Consideration  —  Suffi- 
ciency —  Distribution  of  Property  —  Partition  —  Valu- 
able Improvements  —  Compensation. 

!•  Testator's  will  provided  that  his  property  should  go  to  his  widow,  and 
on  her  death  to  certain  brotliers,  a  sister,  and  a  brother-in-law. 
The  brothers  and  sister  assigned  their  interest  to  the  widow,  who 
willed  the  property  to  defendant.  The  brother-in-law  died  after  the 
testator,  and  before  the  widow,  and  action  was  brought  to  have  the 
property  decreed  as  having  been  held  in  trust  by  the  widow  for  the 
brother-in-law's  heirs,  such  brother-in-law's  administrator  not  being 
made  a  party.  Held,  that  plaintiffs  should  amend  their  petition  by 
making  such  administrator  a  party,  or  by  showing  why  the  heirs 
were  entitled  to  sue  in  their  own  name,  before  a  decree  would  be 
entered  for  them. 

2.  Where  a  testator  devises  his  property  to  his  widow,  to  use  as  she 

deems  best,  what  is  left  after  her  death  to  go  to  certain  others,  the 
widow  may  purchase  the  contingent  interests  of  the  others  with 
money  of  the  estate,  though  the  relation  between  her  and  them  is 
that  of  trustee  and  cestui  que  trust,  since  under  the  will  she  could  con- 
sume the  entire  estate,  if  done  in  good  faith. 

3.  The  law  will  not  investigate  the  purchase  of  a  legatee's  interest  in 

property,  by  the  person  holding  a  life  estate  therein,  with  money  of 
the  estate,  between  which  life  tenant  and  legatees  the  relation  of 
trustee  and  beneficiaries  exists,  except  at  the  suit  of  the  beneficiary. 

4.  Where  a  widow,  entitled  to  use  testator's  property  as  she  may  deem 

best,  purchases  the  beneficial  interest  of  remaindermen  with  money 
of  the  estate,  the  surrender  of  her  present  interest  in  such  money  is 
a  sufficient  consideration  to  support  the  contract. 

5.  Testator  willed  his  property,  consisting  entirely  of  personalty,  to  his 

widow,  to  use  as  she  deemed  best,  what  was  left  at  her  death  to  go 
to  four  others  in  equal  parts.  The  widow  purchased  a  farm,  and 
also  the  interests  of  three  of  the  beneficiaries,  paying  therefor  with 
money  of  the  estate,  the  fourth  party  not  being  consulted.  He  sub- 
sequently died,  and  the  widow  devised  the  farm  to  defendant  on 
condition  that  he  pay  her  executors  a  certain  amount  therefor^ 
within  a  certain  time,  which  amount  defendant  tendered  within  the 
time.    Held,  that  the  fourth  beneficiary's  heirs  or  administrators  were 
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entitled  to  one*fourth  of  the  farm,  and  one-fourth  of  the  rents 
thereof,  since  the  widow's  death,  less  one-fourth  of  the  taxes,  cost 
of  necessary  repairs,  and  insurance,  and  to  one-fourth  of  the  testa- 
tor's personalty  on  hand  at  the  widow's  death,  plus  one-fourth  of  the 
amount  paid  the  other  three,  with  interest  from  the  time  paid  to 
time  of  the  widow's  death,  and  that  on  defendant's  payment  of  three- 
fourths  of  the  amount  stated  he  should  be  entitled  to  three-fourths 
of  the  farm. 
6.  On  partition  of  such  farm,  the  part  allotted  to  defendant  should  con- 
tain the  permanent  valuable  improvements  made  before  notice  of  the 
claim  of  such  fourth  party's  heirs,  without  diminution  of  his  share,  if 
it  could  be  done  without  impairnient  of  the  value  of  that  allotted  to 
the  heirs,  otherwise  the  partition  should  be  made  without  distinction 
in  his  favor  on  account  of  such  improvements;  and,  in  event  that 
a  sale  of  such  farm  is  necessary,  defendant  will  be  entitled,  in  addi- 
tion to  three-fourths  of  the  net  proceeds,  to  the  amount  the  price 
realized  was  enhanced  by  such  improvements. 
Robinson  and  Marshall,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Pettis  county ;  George  F.  Longan, 
Judge. 

Suit  by  B.  F.  Burford  and  others  against  James  Aldridge  and 
others.    From  a  decree  in  favor  of  plaintiffs,  defendants  appeal. 
Reversed. 

This  is  a  suit  in  equity  in  which  the  plaintiffs,  as  heirs  of  one 
of  the  legatees  under  the  will  of  Warren  Wharton,  deceased, 
call  the  defendants,  who  claim  under  the  will  of  Sarah  Wharton, 
deceased,  to  account  for  what  the  plaintiffs  claim  to  be  trust 
property  attempted  to  be  misdirected  by  the  last-mentioned 
will.  The  facts  out  of  which  the  controversy  arises  are  as 
follows:  Warren  Wharton  died  in  1875,  leaving  a  widow, 
but  no  descendants,  his  heirs-at-law  being  two  brothers,  Ensley 
and  John  G.  Wharton,  and  a  sister,  Eliza  Plummer.  He  left  an 
estate  consisting  only  of  personal  property,  chiefly  notes,  etc. 
At  the  date  of  his  will  he  owned  a  farm  of  about  300  acres  in 
Pettis  county,  but  before  his  death  he  sold  the  farm,  taking  in 
part  payment  certain  notes  secured  by  deed  of  trust,  which  notes 
he  held  at.  the  time  of  his  death,  and  they  passed  into  the  hands 
of  his  executors.  By  his  will  he  bequeathed  a  legacy  of  $1,000 
to  each   of  his  brothers   and   sister,   and   besides   some   other 
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minor  provisions  unnecessary  to  mention  in  this  connection,  there 
was  this  clause :  "  Third.  I  will,  devise,  and  bequeath  to  my 
beloved  wife,  Sarah,  all  of  my  property,  personal,  real,  and  mixed, 
that  may  be  left  after  paying  the  above  bequests,  to  use  and 
manage  as  she  may  deem  best,  as  long  as  she  may  live.  And  at 
her  death  I  desire,  and  so  will,  that  what  may  be  left  of  my  es- 
tate after  her  death  shall  be  divided  equally  between  my  two 
brothers,  Ensley  Wharton  and  John  G.  Wharton,  my  sister, 
Eliza  Plummer,  and  my  brother-in-law,  D.  W.  Burford."  There 
was  no  further  disposal  of  the  estate  in  the  nature  of  a  residuary 
clause.  Since  the  death  of  the  testator  the  last-named  legatee 
has  died,  and  the  plaintiffs  in  this  suit  are  his  children  and  heirs. 
After  the  final  settlement  of  the  estate  of  Warren  Wharton  in 
the  Probate  Court,  the  widow  being  in  possession  under  the  will 
of  the  notes  belonging  to  the  estate,  upon  default  in  payment 
of  those  securing  the  purchase  money  of  the  farm  the  deed  of 
trust  was  foreclosed,  and  the  widow  became  the  purchaser  at  the 
trustee's  sale,  taking  the  deed  thereto  in  her  own  name,  and 
giving  in  payment  thereof  the  notes  secured  by  the  deed  of  trust. 
After  that  purchase  the  widow  lived  on  the  farm  the  rest  of  her 
life.  In  September,  1881,  while  the  widow  was  in  possession 
of  the  estate  under  the  will,  she  had  a  transaction  with  the  two 
brothers  and  sister  of  the  testator,  whereby,  for  a  present  cash 
payment  to  them  of  $3,000,  they  assigned  and  conveyed  to  her 
their  interests  in  the  remainder  of  the  estate  that  the  will  gave 
them  after  her  death.  This  was  in  addition  to  the  special  lega- 
cies of  $1,000  each,  previously  given  in  the  will,  so  that  they 
received  in  all  $6,000.  Of  this  sum  the  legacies  of  $1,000  each 
were  paid  out  of  assets  of  the  estate,  and  there  was  evidence 
tending  to  show  that  the  other  $3,000  paid  for  the  remainder 
interest  also  came  out  of  the  estate,  and  the  chancellor  so  found. 
In  1893  the  widow,  Sarah  Wharton,  died,  leaving  a  will  in  which, 
among  other  provisions  unnecessary  to  mention  in  this  con- 
nection, she  devised  the  farm  to  defendant  Aldridge,  upon  con- 
dition that  he  pay  her  executors  $5,000  therefor  within  a  time 
specified,  and  within  that  time  Aldridge  tendered  the  amount  to 
her  executors,  and  by  his  answer  in  this  suit  stands  ready  to 
comply  with  those  terms.  This  will  deals  with  the  property  as 
if  it  belonged  absolutely  to  the  testatrix,  and  ignores  the  legacy 
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in  remainder  to  D.  W.  Burford.  The  decree  of  the  Circuit  Court 
was  that  at  the  death  of  the  widow  all  her  interest  in  the  prop- 
erty ceased,  that  nothing  passed  under  her  will,  and  that  the 
plaintiffs  were  entitled  to  the  whole  estate,  real  and  personal. 
From  that  decree  the  defendants  appeal. 

Sangree  &  Lamm  and  Montgomery  &  Montgomery,  for  ap- 
pellants. 

G,  W.  Barnett  and  Chas.  E,  Y eater,  for  respondents. 

V  ALU  ANT,  J.  (after  stating  the  facts).— It  does  not  appear 
from  the  abstract  when  D.  W.  Burford,  the  father  of  plaintii(s» 
died,  but  we  infer  from  the  general  discussion  that  it  was  after 
the  death  of  the  testator,  and  before  the  death  of  the  widow ;  and 
that  being  the  case,  and  nothing  in  reference  to  the  estate  of 
D.  W.  Burford  appearing  to  authorize  his  heirs  and  distributees 
alone  to  sue,  his  administrator  is  a  necessary  party  to  this  pro- 
ceeding ;  and  before  the  plaintiffs  can  have  a  decree  they  should 
amend  their  petition,  either  by  making  the  administrator  a  party^ 
or  by  showing  why  the  heirs  and  distributees  are  entitled  to  sue 
in  their  own  names.  We  cannot  approve  the  main  legal  propo- 
sition on  which  the  plaintiffs  base  their  case,  and  on  which  the 
decree  was  founded ;  that  is,  that  upon  the  assignment  of  their 
interests  by  three  of  the  four  legatees  or  devisees,  whom  for 
want  of  a  more  accurate  name  we  will  call  remaindermen,  the 
whole  estate  in  remainder  passed  to  the  fourth.  The  trial  court 
found  as  a  fact  that  the  widow  paid  for  those  three  interests  with 
money  belonging  to  the  estate,  and  while,  as  the  case  is  to  be 
retried,  we  will  not  express  any  opinion  on  that  question  of  fact, 
but  for  the  present  will  assume  that  that  finding  was  correct, 
still  it  does  not  justify  the  plaintiffs'  full  claim. 

The  clause  in  the  will  of  Warren  Wharton,  under  which  the 
plaintiffs  claim,  does  not  convey  the  remainder  of  the  estate  to  a 
class  of  which  their  father  is  one,  nor  is  there  any  joint  estate 
or  survivorship  indicated.  The  provision  is  "  that  what  may 
be  left  of  my  estate  after  her  death  shall  be  divided  equally  be- 
tween my  two  brothers.  Ensley  Wharton  and  John  G.  Wharton, 
my  sister,  Eliza  Plummer,  and  my  brother-in-law,  D.  W.  Bur- 
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ford/'  There  was  a  separate  share  to  each,  which,  if  either  had 
died  after  the  death  of  the  testator,  would  have  passed  to  his  or 
her  personal  representatives,  just  as  the  plaintiffs  now  claim  the 
share  of  their  father  upon  his  death  passed  to  them. 

The  interest  that  the  widow  took  under  the  will  was  peculiar. 
It  was  a  "  life  estate,"  yet  in  one  sense  it  was  something  more 
than  is  ordinarily  embraced  in  that  term,  and  in  another  sense 
perhaps  not  as  much.  Ordinarily  a  life  estate  entitles  the  tenant 
to  the  rents  of  the  land,  and  use  of  the  personalty  or  interest,  if 
it  be  money.  But  under  this  will  the  widow  was  entitled  to  con- 
sume as  much  of  the  estate  as  she  desired,  the  body  as  well  as  the 
product.  And,  on  the  other  hand,  if  she  had  lived  within  the 
rents  and  interest,  and  left  a  surplus  of  that,  there  is  at  least  room 
for  contention  that  such  surplus  would  not  have  gone  to  her  ad- 
ministrator on  her  death,  but  to  the  remainderman  under  the  will. 
Therefore,  while  she  was  in  a  sense  a  trustee  of  the  property  for 
the  use  of  the  remaindermen,  yet  she  had  a  very  substantial  in- 
terest in  it,  and  the  remaindermen  could  not  call  her  to  account 
or  restrict  her  in  amount  in  what  she  chose  to  spend  for  her  own 
gratification,  even  though  it  consumed  the  whole  estate,  as  long 
as  good  faith  was  preserved.  Under  those  conditions  therefore 
although  the  relation  of  trustee  and  beneficiary  existed,  the  law 
did  not  forbid  her  buying  from  them  their  contingent  interests. 
(Sallee  v.  Chandler,  26  Mo.  124;  Richards  v.  Pitts,  124  id.  602, 
28  S.  W.  88;  State  v.  Jones,  131  Mo.  194,  33  S.  W.  23.)  The 
law  does  require  of- a  trustee  to  exercise  good  faith,  and  even  care, 
commensurate  with  the  circumstances,  to  protect  the  interests  of 
the  beneficiaries,  but  when  that  appears  to  have  been  done  the 
transaction  will  be  upheld.  In  any  event  however  it  is  only  at 
the  suit  of  the  beneficiary  complaining  of  being  imposed  upon 
that  the  law  will  look  into  the  transaction.  In  the  case  at  bar,  if 
any  parties  were  injured  they  were  the  three  remaindermen  who 
sold,  and  it  is  no  concern  of  the  plaintiffs. 

If  we  should  adopt  the  plaintiffs'  theory,  and  say  that,  as  this 
was  a  transaction  between  a  trustee  on  the  one  liand,  and  the 
beneficiaries  on  the  other,  out  of  which  the  trustee  can  gain 
nothing,  therefore  it  is  set  aside,  the  result  would  be  that  all  the 
property  held  by  the  life  tenant  at  the  time  of  her  death  would 
pass  under  the  will  in  equal  parts  to  the  four  remaindermen ;  but 
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before  dividing  it  the  law  would  require  the  three  who  had  al- 
ready received  advancements  on  their  shares  to  bring  back  what 
they  had  received,  with  interest,  and  then  take  share  and  share 
alike. 

The  plaintiffs  say  it  was  paid  for  with  money  of  the  estate, 
and  therefore  the  interests  purchased  belonged  to  the  estate. 
Conceding  for  the  argument  that  it  is  so,  the  four  remaindermen 
were  not  the  only  persons  interested  in  the  estate.  The  life  ten- 
ant also  had  an  interest  in  the  $3,000  paid.  She  had  the  right 
to  use  it  as  long  as  she  lived,  and  spend  the  principal,  if  she  saw 
fit,  in  her  own  living.  Surrendering  to  these  three  remainder- 
men the  present  interest  she  had  in  the  $3,000  was,  as  between 
her  and  them,  a  sufficient  consideration  to  support  the  contract. 
And,  as  it  appears  that  she  lived  sixteen  years  after  her  pur- 
chase, it  would  seem  to  have  been  a  very  judicious  business 
transaction  on  the  part  of  the  three  who  realized  so  early.  The 
plaintiffs'  father,  however,  had  no  interest  in  the  transaction; 
the  interests  of  the  three  who  sold  were  not  his  interests;  his 
interest  was  independent  of  theirs;  and  their  conduct,  without 
him,  could  neither  impair  nor  improve  his  estate.  At  the  death 
of  the  life  tenant  the  plaintiffs'  father,  if  living,  would  have  been 
entitled,  by  force  of  the  will,  to  one-fourth  of  what  would  have 
been  left  of  the  estate  if  the  act  complained  of  had  not  occurred. 
That  much  his  personal  representatives  are  now  entitled  to; 
neither  more  nor  less.  But  they  say  that  by  the  act  complained 
of  the  body  of  the  estate  was  then  impaired  to  the  extent  of 
$3,000.  If  that  $3,000  had  belonged  to  the  plaintiffs,  they  would 
have  been  entitled  to  the  proceeds  or  the  property  which  it  pur- 
chased. But,  as  they  had  only  a  contingent  interest  in  one- 
fourth  of  it,  how,  then,  can  they  claim  the  whole  result  of  the 
investment?  The  utmost  the  plaintiffs  can  ask  is  that  the  es- 
tate be  restored  to  the  condition  in  which  it  would  have  been 
if  the  transaction  complained  of  had  not  taken  place.  Since 
the  plaintiffs  would  have  been  entitled,  as  against  the-  other  three 
remaindermen,  to  have  the  $3,000  and  interest  brought  back  into 
the  estate  for  an  equal  division,  if  the  transaction  as  between  the 
life  tenant  and  the  three  remaindermen  who  sold  should  be  held 
to  have  passed  no  title,  so  likewise  they  are  entitled  to  have  it 
brought  back  when  that  transaction  is  held  valid,  and  the  divi- 
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sion  is  to  be  had  between  the  plaintiffs  and  those  claiming  under 
the  will  of  the  purchaser.  By  that  means  the  plaintiffs  get  all 
that  the  will  of  Warren  Wharton  gave  them,  and  that  is  all  they 
show  title  to.  In  one  aspect/ that  requirement  may  seem  unfair 
to  the  defendants,  because  it  gives  to  the  plaintiffs  the  full  prin- 
cipal and  interest,  .undiminished  by  consideration  of  the  contin- 
gency that  the  widow  might  have  spent  the  whole  of  it  in  her 
lifetime.  But  the  answer  to  that  is  the  plaintiffs  were  not  con- 
sulted in  that  transaction,  and  the  defendants  are  in  the.3hoes 
of  their  testatrix,  who  is  responsible  for  the  situation. 

Under  the  pleadings  and  the  facts  as  found  by  the  trial  courts 
if  D.  W.  Burford  were  now  living  he  would  be  entitled  to  one- 
fourth  of  the  real  estate  in  question,  and  one-fourth  of  the  rents 
thereof  that  have  arisen  since  the  death  of  Mrs.  Wharton,  less 
his  share  of  the  taxes,  cost  of  necessary  repairs  and  insurance, 
if  any,  and  also  one-fourth  of  all  the  personal  property  of  the 
estate  of  Warren  Wharton,  deceased,  on  hand  at  the  date  of  the 
widow's  death,  plus  one-fourth  of  $3,000,  and  interest  thereon 
at  6  per  cent,  from  September  i,  1881,  to  the  date  of  the  widow's 
death,  and  that  is  all  that  either  his  heirs  or  administrators  are 
now  entitled  to.  Upon  payment  by  James  Aldridge  to  the  exec- 
utors of  the  will  of  Sarah  Wharton,  deceased,  of  three-fourths 
of  $5,000,  he  is  entitled  to  three-fourths  of  the  farm ;  and  when 
it  comes  to  a  partition  of  the  farm  between  Aldridge  and  the 
heirs  of  Burford,  if  it  should  be  found  that  Aldridge  has  made 
permanent  valuable  improvements  on  the  farm  before  he  had 
notice  of  the  claim  of  the  plaintiffs,  the  part  allotted  to  him 
should  contain  those  improvements  without  diminution  of  his 
share,  if  it  can  be  done  without  impairment  of  the  value  of  the 
share  to  be  allotted  to  the  plaintiffs;  otherwise,  the  partition 
should  be  made  without  distinction  in  his  favor  on  account  of 
such  improvements.  And,  in  the  event  a  sale  of  the  farm  should 
be  found  necessary  for  partition,  Aldridge  would  be  entitled, 
in  addition  to  three-fourths  of  the  net  proceeds,  to  the  amount, 
if  any,  the  court  may  find  that  the  price  realized  was  enhanced 
by  such  improvements  so  made ;  but  unless  the  court  finds  that  the 
price  was  so  enhanced,  and  the  amount  thereof,  such  improve- 
ments will  not  be  considered.  The  judgment  is  reversed,  and 
the  cause  remanded  to  the  Circuit  Court,  to  be  proceeded  with 
according  to  the  law  as  above  expressed. 
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Brace,  P.  J.,  concurs;  Robinson  and  Marshall,  JJ.,  concur 
in  the  result,  but  are  of  the  opinion  that  the  plaintiffs  are  not 
entitled  to  any  part  of  the  $3,000  paid  by  Mrs.  Wharton,  even 
if  it  should  be  found  to  have  been  paid  out  of  money  coming 
to  her  from  the  estate  in  the  purchase  by  her  of  the  interests  of 
the  other  three  remaindermen.  Therefore  the  cause  is  trans- 
ferred to  court  in  banc. 


Allen  vs.  Lindsey  et  al. 
[Supreme  Court  of  Georgia,  May  22,  1901;  113  Ga.  521,  38  S.  E.  975*1 

Ejectment  —  Documentary  Evidence  —  Year's  Support  — 
Appraisement  —  Report  —  Mortgage  by  Widow. 

I.  A  transcript  of  proceedings  had  in  a  court  of  ordinary,  establishing 
a  lost  record  of  an  application  for  a  year's  support,  is,  on  the  trial  of 
an  action  of  ejectment,  subsequently  instituted,  admissible  in  favor 
of  one  holding  under  the  party  at  whose  instance  such  proceedings 
were  instituted,  when  it  appears  that  the  record  so  established  is  a 
muniment  of  title,  and  that  the  applicant  for  the  year's  support  had 
due  notice  of  such  proceedings. 

3.  Where  a  report  of  appraisers  to  set  apart  a  year's  support  shows  that 
they  appraised  the  entire  estate  of  the  decedent,  and  designated  the 
whole  of  it  as  the  year's  support  to  be  allowed,  failure  to  minutely 
describe  in  the  report  the  realty  belonging  to  the  estate  does  not 
render  the  proceeding  void. 

3.  When  a  widow  applies  for  a  year's  support  for  the  benefit  of  herself 

and  her  minor  children,  and  appraisers  designate  certain  property 
as  that  which  they  set  apart  for  such  year's  support,  the  mere  fact 
that  the  report  itself  purports  to  allow  the  property  to  the  widow, 
without  referring  to  the  children,  does  not  render  the  proceeding 
void,  or  exclude  the  children  -from  participating  in  the  benefits  of 
the  year's  support.  On  the  contrary,  the  report  should  be  construed 
in  the  light  of  the  application. 

4.  A  widow  to  whom  a  year's  support  to  herself  and  her  minor  children 

has  been  allowed  and  set  apart  may  lawfully  mortgage  the  property 
embraced  therein  for  the  purpose  of  obtaining  the  necessaries  of  life 
for  herself  and  her  minor  children. 
(Syllabus  by  the  court.) 

Error  from  Superior  Court,  Butts  county;  E.  J.  Reagan, 
Judge. 
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Action  by  John  Lindsey  and  others  against  R.  L.  Allen.    Judg-« 
ment  for  plaintiffs.    Defendant  brings  error. 
Reversed. 

« 

if.  W,  Beck  and  Y,  A,  Wright,  for  plaintiff  in  error. 

« 

John  R,  L,  Smith,  for  defendants  in  error. 

Lewis,  J. —  James  M.  Lindsey  died  in  1879,  intestate,  owning 
a  tract  of  land  consisting  of  fifty-seven  acres.  His  widow,  with 
their  minor  children,  lived  upon  the  land,  and  in  1891  she  exe- 
cuted a  mortgage  on  it  in  consideration  of  necessaries  furnished 
for  her  and  them.  The  land  was  sold  under  a  foreclosure  of  the 
mortgage,  and  in  1898  Allen  went  into  possession  of  it  under 
deeds  from  the  purchasers.  The  present  suit  was  an  action  of 
ejectment,  brought  to  recover  the  land  from  Allen  for  the  chil- 
dren. The  defense  set  up  on  t\^  trial  below  was  that,  prior  to 
the  date  of  the  mortgage,  title  to  the  property  had  vested  in  the 
widow  as  a  year's  support  set  aside  from  the  estate  of  her  de- 
ceased husband.  It  seems  that  the  original  proceedings  relied 
on  to  establish  this  contention  were  lost,  and  had  never  been  re- 
corded, with  the  exception  of  a  return  of  appraisers,  which  was 
recorded  in  1880.  This  return  recited  that  "  the  appraisers  ap- 
pointed by  the  ordinary  of  said  county  to  appraise  the  property 
of  Jas.  M,  Lindsey,  deceased,  herewith  transmit  the  bill  of  ap- 
praisement as  follows:  57  acres  of  land  at  $5.00  per  acre, 
$285.00,  *  *  *  all  of  which  we  give  the  widow  as  her  year's 
support."  The  defendant  introduced  this  return  in  evidence. 
He  also  sought  to  introduce  an  exemplification  from  the  records 
of  the  court  of  ordinary,  showing  that  in  1897  the  persons  who, 
purchased  the  land  in  dispute  at  the  foreclosure  sale  obtained  an 
order  from  that  court  establishing,  in  lieu  of  originals  alleged 
to  have  been  lost,  an  alleged  copy  of  an  application  by  Mrs. 
Lindsey  for  a  year's  support,  and  of  proceedings  had  in  pursuance 
of  the  application,  including  an  order  of  the  court  setting  apart 
the  year's  support.  Upon  objection  of  counsel  for  the  plaintiffs, 
the  court  refused  to  allow  this  evidence  to  go  to  the  jury.  Mrs. 
Lindsey,  over  the  objection  of  counsel  for  the  defendant,  .was 
permitted  to  testify  that  she  had  never  made  an  application  to  the 
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court  of  ordinary  for  a  year's  support,  and  had  not  authorized 
any  one  else  to  do  so  for  her.  She  also  testified  that  shortly  after 
her  husband's  death,  appraisers  set  apart  this  land  as  a  year's 
support  to  her,  and  that  she  was  told  that  it  had  been  set  apart 
to  her  and  the  children.  In  her  petition  to  the  ordinary  she 
applied  for  herself  and'  her  minor  children.  At  the  conclusion  of 
the  evidence  the  court  directed  a  verdict  in  favor  of  the  plaintiffs 
for  five-sixths  undivided  interest  in  the  land  in  dispute.  There 
was  also  a  finding  of  mesne  profits  sued  for.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and  he  excepted. 

1.  We  think  that  the  defendant  below  should  have  been  allowed 
to  introduce  in  evidence  the  transcript  from  the  records  of  the 
court  of  ordinary  of  the  proceedings  establishing  the  lost  record 
of  the  application  on  behalf  of  the  widow  for  a  year's  support. 
If  such  application  was  made,  it  established  the  defendant's  con- 
tention that  Mrs.  Lindsey  had  a  right  to  mortgage  the  property  in 
dispute,  and  hence  that  his  deed  from  the  purchasers  at  the  fore- 
closure sale  conveyed  to  him  a  good  fee-simple  title. .  This 
transcript  therefore  was  a  muniment  of  title,  and  as  such  should 
have  been  allowed  in  evidence.  (Cleghorn  v.  Johnson,  69  Ga. 
369.)  It  matters  not  that  Mrs.  Lindsey  testified  that,  as  a  mat- 
ter of  fact,  she  never  made  an  application  for  a  year's  support, 
and  that  she  had  never  authorized  any  one  to  do  so  for  her.  She 
could  not  thus  collaterally  attack  a  binding  judgment  rendered  in 
a  case  to  which  she  was  a  party  in  due  and  legal  form.  This  evi- 
dence should  have  been  admitted,  and  it  was  error  for  the  court  to 
exclude  it. 

2.  It  was  argued  by  counsel  for  the  defendants  in  error  that 
the  report  of  appraisers  which  was  admitted  in  evidence  did  not 
specifically  describe  the  land  which  was  set  apart  to  the  widow, 
and  was  therefore  void  for  uncertainty.  It  will  be  observed  how- 
ever by  reference  to  the  excerpt  from  the  report,  which  we  have 
quoted,  that  the  appraisers  were  "  appointed  by  the  ordinary  of 
said  county  to  appraise  the  property  of  Jas.  M.  Lindsey,  de- 
ceased," and  that,  in  accordance  therewith,  they  "  transmitted  the 
bill  of  appraisement  as  follows."  The  only  inference  which  can 
be  drawn  from  this  language  is  that  the  entire  estate  of  the  de- 
cedent was  appraised  in  the  report,  and  set  aside  to  the  widow  as 
a  year's  support.    This  being  true,  a  more  specific  description  of 
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the  land  in  question  was  not  indispensable,  for,  the  appraisers 
having  set  apart  to  the  widow  all  the  land  of  the  decedent,  the 
same  was  capable  of  identification.  It  was,  in  such  a  case,  ad- 
missible by  any  competent  evidence  to  apply  the  descriptive  terms 
in  the  report  to  their  subject,  and  this  was  in  fact  done  in  the 
present  instance,  for  on  the  trial  below  there  was  really  no  con- 
tention that  the  land  sued  for  in  this  ejectment  proceeding  was 
not  the  same  land  as  that  which  was  set  apart  by  the  appraisers 
as  a  year's  support  for  the  widow.  (See,  in  this  connection, 
Stringfellozv  v.  Stringfellow,  112  Ga.  494,  37  S.  E.  767.) 

3.  The  fact  that  the  report  of  the  appraisers  to  which  we  have 
already  referred  purported  to  set  aside  the  property  to  the  widow 
without  reference  to  the  children,  we  do  not  think,  under  the  facts 
•of  this  case,  renders  the  proceeding  void,  or  excludes  the  children 
from  participation  in  the  benefits  of  the  year's  support.  The  re- 
port should  be  construed  in  the  light  of  the  application;  and, 
while  the  appraisers  omitted  the  names  of  the  children,  and  men- 
tioned only  the  widow,  we  think  it  evident  that  they  intended  to 
set  aside  the  property  to  the  widow  for  the  benefit  of  herself  and 
her  minor  children.  In  addition  to  this,  it  appears  from  the  evi- 
dence that,  when  Mrs.  Lindsey  went  into  possession  of  the  prop- 
erty, she  was  informed  that  it  was  intended  as  a  year's  support 
for  her  and  her  children,  and  she  took  possession  of  it  with  that 
understanding.  It  also  appears  that  the  children  enjoyed  the 
benefits  of  this  year's  support  to  as  great  an  extent  as  they  could 
have  done  had  their  names  appeared  in  the  report  of  the 
appraisers. 

4.  It  is  claimed  however  that,  even  if  the  property  in  dispute 
was  granted  to  the  widow  and  her  children  as  a  year's  support, 
the  widow  was  without  power  to  mortgage  more  than  her  undi- 
vided interest  therein,  and  thus  divest  the  minor  children  of  their 
title  to  the  land.  It  is  to  be  borne  in  mind  that  the  mortgage  on 
this  land  was  given  to  secure  money  for  the  necessaries  of  life. 
"  When  a  year's  support  has  been  set  apart  by  the  ordinary  from 
the  estate  of  the  decedent,  it  vests  in  the  widow  and  children. 
Its  object  is  their  support.  And,  if  it  be  in  land,  the  sale  thereof, 
and  application  of  the  proceeds,  is  a  necessary  implication,  al- 
though there  is  no  express  provision  of  law  for  that  purpose. 
Therefore  where  the  widow,  with  the  approval  of  the  ordinary, 
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sells  land  so  set  apart,  and  appropriates  the  proceeds  thereof  to 
the  support  of  the  heirs-at-law  they  cannot  recover  it,  because  no 
express  power  is  given  to  the  ordinary  to  order  the  sale,  or  be- 
<:ause  his  approval  of  such  sale  was  irregular."  {Tabb  v.  Collier, 
68  Ga.  641.)  So  also  in  Lowe  v.  Webb  (85  id.  731,  11  S.  E. 
&^5)i  it  was  held  that,  where  property  was  set  apart  to  a  widow, 
on  her  application,  as  a  year's  support  for  herself  and  her  child, 
she  took  a  legal  estate  in  fee,  and  the  property  became  subject  to 
levy  and  sale  for  the  payment  of  her  debts.  (To  the  same  effect, 
see  Cleghorn  v.  Johnson,  69  Ga.  369;  Steed  v.  Cruise,  70  id. 
168 ;  Swain  v.  Stewart,  98  id.  366,  25  S.  E.  831 ;  Cox  v.  Cody, 
75  Ga.  175.)  It  is  hardly  necessary  to  add  that  the  right  to  sell, 
at  least  in  a  case  of  this  kii\d,  implies  the  right  to  mortgage ;  and 
if,  as  held  in  Lozve  v.  Webb  (supra),  the  setting  apart  of  land  to 
a  widow  as  a  year's  support  for  herself  and  her  children  conveys 
fee-simple  title  to  the  widow,  there  can  be  no  further  question  as 
to  her  right  to  mortgage  the  property  to  raise  money  to  secure 
the  necessities  of  life. 

Judgment  reversed. 

All  the  justices  concurring. 


Note.— WIDOW'S  RIGHT  TO  TEMPORARY  SUPPORT. 

<a)  Dependent  upon  statute. 
-(b)  Survival  of  right. 

(c)  Election. 

(d)  As  affected  by  her  own  means. 

(e)  Waiver. 

(0   Not  subject  to  attachment 

(g)  Effect  of  antenuptial  agreement 

(h)  Appeal. 

(a)  Dependent  upon  statute. —  At  common  law  there  was  no  pro- 
vision for  support  of  widow  on  her  husband's  death,  unless  that  clause 
in  Magna  Qiarta  which  secured  to  her  the  right  to  remain  in  her  hus- 
band's house  or  mansion  for  forty  days,  during  which  time  her  dower 
was  to  be  assigned,  should  be  so  regarded.  In  this  country  such  pro- 
visions are  statutory  and  are  usually  intended  as  an  allowance  for  the 
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supply- of  those  present  and  immediate  wants  for  which  the  widow  has,  in 
general,  no  other  resource  ipimediately  upon  the  death  of  her  husband. 
(Hubbard  v.  Wood,  15  N.  H.  74,  78;  Foster  v.  Foster,  36  id.  437;  Wood- 
bury V.  Woodbury,  58  id.  44;  Re  Walkerley,  TJ  CaK  642,  645,  20  Pac.  150; 
Matter  of  Williams,  31  App.  Div.  618.  And  see  Haven's  Appeal,  69 
Conn.  698,  38  Atl.  795.) 

Statute  providing  for  allowance  should  be  liberally  construed,  and 
money  may  be  substituted  for  specified  articles,  in  discretion  of  the  court. 
(Matter  of  Williams,  supra.  And  see  Crawford  v.  Nassoy,  55  App.  Div. 
433,  67  N.  Y.  Supp.  108.) 

As  to  what  is  proper  allowance  when  statute  extends  it,  not  only  to 
the  widow,  but  family.  (See  Strawn  v.  Strawn,  53  111.  263;  Cheney  v. 
Cheney,  'jz  Ga.  66.) 

In  Georgia  the  widow's  temporary  support  takes  precedence  even  of 
taxes  due  the  estate.    (Livingston  v.  Langley,  79  Ga.  169,  3  S.  E.  909.) 

(b)  Survival  of  right.— The  family  of  decedent  tekes  no  title  to 
allowance  to  widow  and  family,  until  selected  or  made  as  statute  requires; 
in  event  of  her  death  her  right  does  not  survive  in  her  representatives. 
(Carey  v.  Monroe,  54  N.  J.  Eq.  632,  35  Atl.  456,  i  Prob.  Rep.  Annot. 
547.    And  see  Crawford  v.  Nassoy,  55  App.  Div.  433,  67  N.  Y.  Supp.  io8.> 

(c)  Election —  Widow  cannot  be  required  to  elect  as  between  a 
statutory  allowance  for  her  support  and  a  provision  in  her  husband's 
will,  unless  by  the  will  she  is  put  to  an  election.  (Shipman  v.  Keys,  127 
Ind.  353,  26  N.  E.  896;  Pierce  v.  Pierce,  21  Ind.  App.  184;  Langley  v. 
Mayhew,  107  Ind.  198,  6  N.  E.  317,  8  id.  157.  And  see  Deltzer  v. 
Scheuster,  zi  HI-  30i;  Vedder  v.  Saxton,  46  Barb.  188.) 

But  the  intent  to  make  the  widow  elect  may  be  inferred  when  to  take 
both  would  defeat  the  manifest  intention  of  the  testator  (Shafer  v. 
Shafer,  129  Ind.  394,  28  N.  £.  867;  Shipman  v.  Keys,  supra);  or  would 
defeat  material  bequests  to  other  legatees.      (McDonald   v.    Moak,   57 

N.  E.  159.) 

She  may  be  required  to  elect  under  statute.  (Crane  v.  Crane,  17  Pick. 
422.    And  see  Turner  v.  Turner,  30  Miss.  426.) 

Even  when  will  is  expressed  to  be  in  lieu  of  dower  and  "  all  odier 
claims  on  the  estate  '*  this  does  not  bar  right  to  allowance  under  statute. 
(Collier  v.  Collier,  3  Ohio  St.  369.  And  sec  Peeble*s  Estate,  157  Pa.  St. 
605,  27  Atl.  792.)  (And  as  to  election  under  the  Minnesota  statute  see 
Blakeman  v.  Blakeman,  64  Minn.  315,  67  N.  W.  69.) 

Statutory  allowance  for  widow  is  not  defeated  by  testamentary  pro- 
vision.   (Chandler  v.  Chandler,  87  Ala.  300,  303,  6  So.  153.) 

Testator  cannot  deprive  his  widow  of  her  right  to  the  statutory 
allowance  by  disposing  of  all  his  property  by  his  will.  (Baker  v.  Baker, 
57  Wis.  382,  15  N.  W.  425.  And  see  note  "  Election  by  Widow,"  5 
Prob.  Rep.  Annot.  663.) 

(d)  Ab  affected  by  her  own  means. —  Such  statutory  provision  made 
regardless  of  the  widow's  financial  ability  to  support  herself  without 
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aid  from  the  estate.  (Re  Lux,  loo  Cal.  594,  35  Pac.  341;  subsequent 
appeal,  114  Cal.  7$,  45  Pac.  1023,  i  Prob.  Rep.  Annot.  487.) 

But  rule  appears  to  be  otherwise  in  Massachusetts.  (Dale  v.  Hanover 
Nat.  Bank,  155  Mass.  147,  29  N.  £.  371.) 

(6)  Waiver. —  An  acceptance  of  specific  provisions  in  will  for  support 
may  operate  as  a  waiver  of  the  statutory  allowance.  (Godman  v.  Con- 
verse, 43  Nebr.  464,  61  N.  W.  756.  And  see  Leavenworth  v.  Marshall, 
19  Conn.  408;  Hurley  v.  Mclver,  119  Ind.  53,  21  N.  E.  325;  Claudel  v. 
Palas,  28  La.  Ann.  872.} 

But  an  allowance  cannot  be  set  up  against  a  legacy  and  annuity 
given  by  the  will.    (Meech  v.  Weston,  33  Vt.  561.) 

Where  testator  provided  for  support  of  his  widow  and  family  by  his 
will,  and  the  widow  received  the  benefit  of  such  provision  for  more  than 
a  year,  she  cannot  then  be  entitled  to  an  allowance  in  lieu  of  the  year's 
support.     (Little  v.  Birdwell,  27  Tex.  688.) 

(f)  Not  subject  to  attachment. —  The  allowance  made  for  support  of 
the  widow  cannot  be  attached  by  her  creditor  in  hands  of  the  adminis- 
trator.   (Barnum  v.  Boughton,  55  Conn.   117,  10  Atl.  514.) 

(g)  Effect  of  antenuptial  agreement.— An  antenuptial  agreement, 
whereby  the  woman  releases  all  claims  which  she  may  have  to  dower 
or  her  distributive  share  in  the  personalty  or  otherwise,  does  not  extend 
to  a  statutory  allowance  pending  administration.  (Pulling  v.  Durfee, 
85  Mich.  34,  48  N.  W.  48.) 

And  even  where  the  wife  has  under  an  antenuptial  agreement  received 
from  her  husband  a  sum  of  money  in  lieu  of  her  share  of  the  estate,  that 
does  not  deprive  her  of  the  statutory  allowance  for  her  support  during 
settlement  of  the  estate.  (Baker's  Appeal,  56  Conn.  586.)  (And  as  to 
antenuptial  contract  not  affecting  statutory  right  to  an  allowance  see 
also  Estate  of  Peet,  79  Iowa,  185,  44  N.  W,  354.) 

(h)  AppeaL — The  order  for  allowance  for  support  of  widow  is  not 
appealable.  (Leach  v.  Leach,  51  Vt.  440;  Pope  v.  Hays,  30  Ga.  539.) 
Or  will  not  be  disturbed  on  appeal  unless  abuse  of  discretion  clearly 
shown.  (Re  Lux,  100  Cal.  594,  35  Pac.  341;  Power's  Estate,  92  Mich. 
106,  52  N.  W.  298;  Mathes  v.  Bennett,  21  N.  H.  i88;  Kersey  v.  Bailey, 
52  Me.  199.  And  see  Washburn  v.  Washburn,  10  Pick.  374;  Dale  v. 
Hanover  Nat.  Bank,  155  Mass.  141,  29  N.  E.  371,  where  the  allowance 
was  reduced  on  appeal.) 
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In  re  Estate  of  Evans. 

Leveridge  et  ial.  vs.  Evans  et  ux. 

[Supreme  Court  of  Iowa,  May  24,  1901;  86  N.  W.  283.] 

Wills  —  Action  to  Set  Aside  —  Evidence  —  Objections  — 
Rulings  —  Appeal  —  Instructions  —  Numbering  —  New 
Trial  —  Testamentary  Capacity. 

1.  In  an  action  to  set  aside  a  will  on    ground  of  unsoundness  of  mind, 

evidence  as  to  testator's  appearance,  conduct,  manners,  and  habits 
is  admissible. 

2.  Under  Code,  S  4604,  declaring  that  no  party  to  an  action  shall  be 

examined  as  a  witness  in  regard  to  communication  between  such 
witness  and  a  person  at  the  time  of  such  examination  deceased,  com- 
munications made  by  testator  to  his  wife  are  inadmissible  in  an 
actipn  to  set  aside  his  will. 

3.  Under  Code.  S  4606,  providing  that  neither  a  husband  nor  wife  shall 

be  a  witness  against  the  other  except  in  certain  specified  cases,  a 
divorced  wife  cannot  testify,  as  to  communications  made  to  her  by 
her  deceased  husband  prior  to  the  divorce,  in  an  action  to  set  aside 
his  will. 

4.  An   omnibus  motion   to   strike  out  statements  and   communications 

of  testator  given  in  evidence  by  his  wife  in  an  action  to  set  aside 
his  will,  made  after  she  had  given  a  great  deal  of  evidence,  and 
without  stating  reasons  or  grounds  therefor,  is  insufficient. 

5.  Where,  in  an  action  to  set  aside  a  will,  no  objection  was  made  to 

questions  asked  testator's  divorced  wife  as  to  certain  communica- 
tions and  statements  made  to  her  by  deceased  at  the  time  wheh 
asked,  and  no  motion  made  to  strike  out  the  answers  when  given, 
a  subsequent  motion  to  strike  out  such  communications  and  state- 
ments, some  of  which  were  admissible,  because  she  was  testator's 
wife  at  time  when  made,  and  because  she  was  a  party  to  the  trans- 
action, and  it  was  a  personal  transaction  with  deceased,  was  properly 
overruled. 

6.  The   fact   that   the    court   failed   to   number   the   paragraphs   of   the 

instructions,  as  required  by  Code,  S  3708,  is  not  ground  for  a  new 
trial. 

7.  An  instruction,  in  an  action  to  set  aside  a  will  on  ground  of  unsound- 

ness of  mind,  that  the  jury  were  to  determine  from  the  evidence 
whether  or  not  testator  was  mentally  capable,  and  that,  if  he  was 
laboring  under  a  mental  delusion,  whereby  his  mind  was  clouded  in 
the  particular  respect  in  question,  he  could  not  lawfully  do  as  he 
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pleased  with  his  property ;  and,  further,  "  You  will  determine  from 
all  the  evidence"  whether  testator  "was  or  wasrnot  laboring  under 
a  mental  delusion,  or  condition  of  partial  insanity,  such  as  that 
his  act  can  or  cannot  be  said  to  have  been  the  deliberate  act  of  a 
sound  mind," — ^is  erroneous,  since  it  leaves  the  jury  to  infer  that 
partial  insanity  would  in  itself  avoid  the  will,  and  as  containing  no 
clear  definition  of  testamentary  capacity. 

Appeal  from  District  Court,  Polk  county;  C.  A.  Bishop, 
Judge. 

This  is  a  contest  over  the  probate  of  the  will  of  B.  W.  Evans, 
deceased.  Defendants,  who  are  contestants,  pleaded  that  the 
testator  did  not  have  sufficient  mental  capacity  to  execute  the 
instrument,  and  on  this  issue  the  case  was  tried  to  a  jury,  re- 
sulting in  a  verdict  finding  that  deceased  was  of  unsound  mind 
at  the  time  the  will  was  executed.    Proponents  appeal. 

Reversed. 

Stewart  &  Cohen,  for  appellants. 

Brennan  &  Brennan,  for  appellees. 

Deemer,  J. —  The  will  was  executed  on  the  28th  day  of  Octo- 
ber, 1897,  and  it  devised  all  of  testator's  property  to  his  four 
sisters,  who  at  that  time  resided  at  Bristol,  England.  Contest- 
ants are  the  divorced  wife  and  son  of  the  deceased.  ,  In  order 
to  establish  testator's  unsoundness  of  mind,  both  contestants 
were  allowed  to  testify  to  his  appearance,  conduct,  manners,  and 
habits  —  which  was  ^perfectly  proper  —  and  to  give  in  evidence 
certain  communications  made  to  them  by  the  deceased  during 
his  lifetime.  These  communications  were  clearly  inadmissible, 
under  section  4604  of  the  Code ;  and  the  communications  made 
to  the  wife  before  her  divorce  from  her  husband  were  also  in- 
admissible under  section  4606.  The  difficulty  with  the  case  is 
that  the  record  is  not  in  shape  to  present  these  questions.  Pro- 
ponents moved  to  strike  out  a  certain  statement  made  by  the 
deceased  to  his  wife  before  the  divorce,  but  gave  no  reasons 
therefor;  and  they  also  moved  to  strike  out  all  communications 
made  by  husband  to  wife,  without  pointing  out  the  communica- 
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tions  objected  to.  The  motion  was  made  after  the  wife  had 
given  a  great  deal  of  evidence,  some  of  which  was  competent, 
as  relating  to  the  appearance,  demeanor,  and  conduct  of  the 
husband,  and  some  of  which  was  incompetent  for  the  reasons 
suggested.  Such  an  omnibus  motion  will  not  be  regarded,  es- 
pecially when,  as  in  this  case,  no  grounds  for  the  motion  are 
stated.  Just  before  the  close  of  Mrs.  Evans'  direct  examina-^ 
tion,  proponents'  counsel  made  a  motion  to  strike  out  all  com- 
munications and  statements  made  to  her  by  deceased,  "  because 
she  was  his  wife  at  the  time  they  were  made,"  and  "  because  she 
was  a  party  to  the  transaction,  and  it  was  a  personal  transaction 
with  deceased."  No  objection  seems  to  have  been  made  to 
the  questions  that  elicited  the  matters  referred  to,  and  no  motion 
was  made  to  strike  the  answers  when  given.  For  this  reason 
alone  the  motion  was  properly  overruled.  The  ruling  was  cor- 
rect for  the  further  reason  that  the  exact  matters  referred  to 
were  not  pointed  out  in  such  a  manner  as  that  the  court  could 
intelligently  rule  on  the  motion.  The  record  as  to  the  testimony 
of  the  son  is  even  more  imperfect.  After  proponents'  counsel 
had  made  objections  to  the  certain  answers  —  not  to  the  ques- 
tions propounded  —  the  court  said :  "  You  will  have  to  make 
your  objections.  Some  portions  of  the  testimony  may  be 
against  the  rule ;  others  not."  No  further  objections  were  made. 
In  the  face  of  this  record,  there  is  manifestly  nothing  in  the 
rulings  on  evidence  to  consider. 

2.  The  trial  court  failed  to  number  the  instructions,  as  re- 
quired  by  section  3708.  This  is  not  ground  for  a  new  trial. 
(Code,  §  3705.) 

3.  The  court  instructed  the  jury  with  reference  to  insanity, 
monomania,  and  unsoundness  of  mind,  and,  among  other  things, 
said :  "  There  can  be  no  abstract  rule  given  you  to  determine 
the  question  submitted  to  you.  The  entire  evidence  in  the  case, 
including  all  the  facts  and  circumstances,  is  before  you,  and  you 
have  the  opinion  of  the  medical  experts,  and  from  all  thereof 
you  are  to  determine,  by  weighing  all  such  evidence  after  a 
common-sense  fashion,  whether  the  said  B.  W.  Evans  was  at  the 
time  and  in  the  execution  of  the  alleged  will  responsible  or  irre- 
sponsible, mentally  capable  or  mentally  incapable."  At  no  place 
in  the  instructions,  unless  it  be  in  what  follows,  was  testamentary 
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capacity  defined.  In  speaking  of  the  right  of  the  testator  to  deal 
with  his  property  as  he  pleased,  the  court  said :  "  As  I  have 
already  said,  if  the  testator  was  of  sound  mind,  he  could  lawfully 
do  what  he  pleased  with  his  property;  otherwise,  of  course,  if 
he  was  not  mentally  sound,  or,  what  is  the  same  thing,  if  he  was 
at  the  time  of  the  execution  of  the  will  laboring  under  a  mental 
delusion,  whereby  his  mind  was  clouded  in  the  particular  re- 
spect in  question,  and  hence  that  this  act  cannot  be  said  to  be  a 
sane  act."  Again,  in  another  instruction,  the  jury  was  charged 
as  follows :  "  Taking  now  the  general  principles  I  have  stated 
to  you  as  a  quid  you  will  determine  from  all  the  evidence  be- 
fore you  whether  at  the  time  of  the  execution  of  the  instrument 
the  said  B.  W.  Evans  was  or  was  not  laboring  under  a  mental 
delusion,  or  condition  of  partial  insanity,  such  as  that  his  act 
can  or  cannot  be  said  to  have  been  the  deliberate  act  of  a  sound 
mind  and  disposing  mind."  This  is  all  that  was  said  regarding 
testamentary  capacity.  The  proponents  asked  an  instruction  to 
the  effect  that  a  person  is  considered  of  sound  and  disposing 
mind  who  knows  the  nature  of  the  act  he  is  performing,  and  is 
fully  aware  of  its  consequences.  This,  or  something  embody- 
ing the  same  thought,  should  have  been  given.  The  test  is  the 
capacity  of  the  testator  to  understand  the  nature  of  the  testa- 
mentary act.  One  who  is  capable  of  weighing  the  consequences 
of  his  will,  and  to  a  reasonable  degree  its  effect  upon  his  estate 
and  his  family,  is  sound  of  mind.  A  person  devoid  of  such 
capacity  of  mind  is  incompetent  to  make  a  valid  will.  Although 
his  mind  be  clouded,  if  he  is  capable  of  comprehending  his  prop- 
erty interest,  and  of  determining  what  disposition  he  desires  to 
make  of  such  property,  and  of  making  such  disposition,  he  has 
testamentary  capacity.  These  rules  are  well  settled,  and  scarcely 
need  fortification  by  the  citation  of  authority.  (But  see  Bates  v. 
Bates,  27  Iowa,  115,  i  Am.  Rep.  260;  In  re  Convey* s  Will,  52 
Iowa,  197,  2  N.  W.  1084;  Freeman  v.  Easly,  117  111.  317,  7  N.  E. 
656;  Dobie  v.  Armstrong  [l^,  Y.],  55  N.  E.  302;  Webber  v. 
Sullivan,  58  Iowa,  265,  12  N.  W.  319.)  The  court  was  in  error 
leaving  the  jury  to  infer  that  partial  insanity  or  possession  of  an 
insane  delusion  would  in  itself  avoid  the  will,  and  in  not  defining 
more  clearly  testamentary  capacity.  For  this  reason  the  judg- 
ment is  reversed. 
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Tucker  vs,  Stewart  et  al, 

[Supreme  Court  of  Iowa,  May  29,  1901;  86  N.  W.  371.I 

Administrator  —  Interest  on  Funds  —  Final  Discharge  — 
Fraud  —  Equitable  Relief  —  Pleading  —  District  Court 
—  Probate  Jurisdiction. 

* 

1.  Under  Code,  %  22$,  giving  jurisdiction  to  the  District  Court  in  all 

probate  matters,  an  action  to  set  aside  the  final  discharge  of  an 
administrator  for  fraud  need  not  be  brought  in  probate,  but  is 
properly  brought  in  the  District  Court. 

2.  A  suit  to  set  aside  the  final  discharge  of  an  administrator,  being  a 

suit  in  equity,  is  maintainable  in  a  court  having  equitable  jurisdiction. 

3.  Code,    S   3398,   providing  that  mistakes  in   final   settlement  may  be 

corrected  after  settlement  "  by  equitable  proceedings,  on  showing 
such  grounds  as  will  justify  the  interference  of  the  court,"  authorizes 
a  suit  to  set  aside  the  final  discharge  of  an  administrator  because 
obtained  by  fraud. 

4.  A  court  of  equity  will  set  aside  a  final  decree  discharging  an  adminr 

istrator  on  the  ground  of  fraud,  if  the  fraud  alleged  is  extrinsic  or 
collateral  to  the  matter  tried  on  rendering  the  decree,  and  not 
incidental  to,  or  essentially  connected  with,  such  matter. 

5.  A  court  of  equity  will  not  set  aside  a  final  decree  discharging  an 

administrator  for  failure  to  account  for  interest  on  funds  belonging 
to  the  estate,  and  used  by  him  in  his  own  business,  without  dis- 
closing such  use  in  his  final  report,  when  such  report  indicates 
accurately  a  large  balance  constantly  in  his  hands,  and,  notwith- 
standing this,  those  interested  in  the  estate  consent  to  his  discharge 
'  without  investigation. 

6.  Where  devisees  seek  to  set  aside  the  final  discharge  of  an  adminis- 

trator because  of  his  omission  to  account  for  interest  on  funds  be- 
longing to  the  estate,  but  used  by  him  in  his  private  business,  such 
omission  should  be  specifically  alleged  in  the  petition. 

7.  An  administrator,  in  making  final  settlement,  executed  certain  notes 

to  the  guardian  of  the  devisees,  and  obtained  his  discharge,  without 
disclosing  such  fact  in  his  final  report.  The  guardian  testified 
respecting  his  own  appointment,  and  the  acceptance  of  the  notes; 
thai  the  administrator  offered  to  go  on  his  bond,  and  first  sug- 
gested using  some  of  the  money.  The  administrator's  testimony, 
somewhat  corroborated,  was  that  he  first  refused  to  go  on  the  bond, 
but  consented  when  others  could  not  qualify;  that  the  guardian 
wished  to  loan  the  funds,  and  suggested  that  he  use  it  in  his  busi- 
ness; that  he  replied  he  would  use  it  at  6  per  cent,  but  otherwise 


TUCKER  V.  STEWART  ET  AL.  655 

the  money  was  ready.  The  administrator,  though  largely  indebted 
at  the  time,  was  solvent,  and,  though  misrepresenting  that  the 
money  was  ready,  could  have  obtained  it  without  trouble.  Held, 
that  no  fraud  was  practiced  in  inducing  the  acceptance  of  the  notes, 
and  hence  equity  would  not  set  aside  the  discharge. 

Appeal  from  District  Court,  Dubuque  county;  Fred  OTDon- 
NELL,  Judge. 

The  defendant  Stewart  was  appointed  administrator  with  the 
will  annexed  of  the  estate  of  John  H.  Floyd,  deceased,  June  27, 
1885,  and  was  discharged  upon  final  report,  April  11,  1890. 
According  to  this  report,  plaintiff  and  Birdena  and  Olive  Tucker 
were  entitled  to  $10,681.92  under  the  will,  of  which  $8,243.46 
had  already  been  paid  to  their  guardian,  L.  E.  Tucker,  appointed 
such  December  11,  1889.  As  a  part  of  such  prior  payment,  the 
administrator  had  executed  to  the  guardian  his  note  of  $6,000, 
dated  January  2,  1890,  payable  two  years  from  date,  at  6  per 
cent,  per  annum  interest.  This  circumstance  was  not  disclosed 
in  the  final  report,  nor  did  the  administrator  mention  the  con- 
tinued use  of  a  large  amount  of  the  estate's  money  in  his  private 
business,  for  which  he  made  no  accounting  of  interest.  This  suit 
was  brought  September  24,  1896,  to  set  aside  the  order  of  final 
discharge,  because  obtained  by  fraud.  The  relief  prayed  was 
denied,  and  plaintiff  appeals. 

Affirmed. 

Henderson,  Hurd,  Lenehan  &  Kiesel,  for  appellant. 

N,  E.  Utt  and  W'.  J.  Knight,  for  appellee. 

Ladd,  J. —  The  appellee  insists  that  this  action  ought  to  have 
been  brought  in  the  Probate  Court.  Under  chapter  134  of  the 
Acts  of  the  Twenty-first  General  Assembly,  now  section  225  of  the 
Code,  the  District  Court  was  given  jurisdiction  in  all  matters  of 
probate.  While  proceedings  in  probate  are  to  be  distinguished 
from  others,  the  court  in  which  they  are  had  is  the  same. 
(Steiner  v.  Lens  [Iowa],  81  N.  W.  191;  Hendron  v.  Kinner 
[Iowa],  80  id.  419,  81  id.  783;  Arnold  v.  Spates,  65  Iowa, 
570,  22  N.  W.  680.)    Besides,  this  is  a  suit  in  equity,  and  as  such 
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maintainable  in  a  court  having  equitable  jurisdiction.  Some 
question  is  also  made  as  to  the  statute  under  which  the  action  is 
brought.  It  is  enough  to  say  that  section  3398  of  the  Code  au- 
thorizes it  in  providing  that  mistakes  in  final  settlement  may  be 
corrected,  after  settlement,  **  by  equitable  proceedings,  on  show- 
ing such  grounds  as  will  justify  the  interference  of  the  »court." 
As  suit  was  begun  within  five  years  after  the  mistakes  complained 
of  were  discovered,  we  need  not  inquire  whether  the  action  was 
also  authorized  by  section  4091  of  the  G>de.  (But  see  Bunce  v. 
Bunce,  59  Iowa,  533,  13  N.  W.  705.) 

2.  It  is  urged  that  the  fraud,  if  any  practiced,  is  not  such  as 
equity  will  relieve  from.  The  rule  announced  by  the  Supreme 
Court  of  the  United  States  in  United  States  v.  Throckmorton  (98 
U.  S.  61,  25  L.  ed.  93),  is  that  uniformly  followed  in  this  State, 
though  applied  without  generalization  to  the  facts  of  each  case. 
(See  Heaihcote  v.  Haskins,  74  Iowa,  567,  38  N.  W.  417;  5'*^- 
mond  V.  Bebber,  104  Iowa,  431,  73  N.  W.  1027 ;  Dixon  v.  Graham, 
16  Iowa,  310;  Larson  v.  Williams,  100  id.  no,  63  N.  W.  464,  69 
id.  441 ;  Miller  v.  Albaugh,  24  Iowa,  128;  Clark  v.  Ellsworth,  84 
id»  5^5i  51  N.  W.  31.)  "Acts  for  which  a  court  of  equity  will,  on 
account  of  fraud,  set  aside  or  annul  a  judgment  or  decree  be- 
tween the  same  parties,  rendered  by  a  court  of  competent  juris- 
diction, have  relation  to  frauds  extrinsic  or  collateral  to  the  mat- 
ter tried  by  the  first  court,  and  not  to  a  fraud  in  the  matter  on 
which  the  decree  was  rendered."  Now,  can  it  be  said  that  the 
matters  here  involved  were  incident  to,  or  so  essentially  connected 
with,  the  hearing  on  the  final  report,  that,  although  not  con- 
sidered, they  must  be  regarded  as  adjudicated?  Every  liability 
of  the  administrator  as  such  might  have  been  determined,  and,  if 
the  rule  is  to  be  applied  as  broadly  as  contended  for  by  appellee, 
it  would  be  utterly  impossible  to  obtain  relief  in  equity  against 
any  order  of  final  discharge.  The  statement  of  the  account,  and 
objections  thereto,  if  any,  are  to  be  regarded  as  forming  the 
issues  to  be  heard  and  the  subject-matter  of  the  proceeding. 
Now,  an3^ing  which  might  have  been  litigated  as  incidental  to, 
or  essentially  connected  with,  this  subject-matter  must  be  re- 
garded as  disposed  of  by  the  final  order.  (Sigmond  v.  Bebber, 
104  Iowa,  435,  73  N.  W.  1027;  Donahue  v.  McCosh,  81  Iowa, 
296,  46  N.  W.  1008 ;  Lamb  v.  McConkey,  76  Iowa,  47,  40  N.  W. 
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77;  Philips  V.  Gephart,  53  Iowa,  396,  5  N.  W.  683.)  But  sepa- 
rate and  independent  items,  not  included,  have  not  been  tried,  and 
cannot  be  held  to  have  been  adjudicated.  (Arnold  v.  Spates,  65 
Iowa,  570,  22  N.  W.  680;  Durham  v.  Williams,  32  La.  Ann.  971 ; 
McAfee  v.  Phillips,  25  Ohio  St.  377;  Fish  v.  Lightner,  44  Mo. 
270 ;  Sharphawk  v.  BuelVs  Admr,,  9  Vt.  41,  77 ;  Smith  v.  Lambert, 
2fi  Me.  137,  145.)  Thus,  it  was  said  in  GrifHth  v,  Godey  (113 
U.  S.  89,  5  Sup.  Ct.  Rep.  383,  28  L.  ed.  934),  to  be  "  well  estab- 
lished tliat  a  settlement  of  an  administrator's  account  by  decree 
of  a  Probate  Court  does  not  conclude  as  to  property  accidentally 
or  fraudulently  withheld  from  the  account.  If  the  property  be 
omitted  by  mistake,  or  be  subsequently  discovered,  a  court  of 
equity  may  exercise  its  jurisdiction  in  the  premises,  and  take 
such  action  as  justice  to  the  heirs  of  the  deceased  or  to  the  cred- 
itors of  the  estate  may  require,  even  if  the  Probate  Court  might, 
in  such  case,  open  its  decree,  and  administer  upon  the  omitted 
property ;  and  a  fraudulent  concealment  of  property,  or  a  fraud- 
ulent disposition  of  it,  is  a  general,  and  always  existing,  ground 
for  the  interposition  of  equity." 

3.  The  omission  to  account  for  interest  may  first  be  considered. 
The  final  report  indicated  accurately  the  amount  of  money  held 
by  the  administrator  at  different  periods  during  the  five  years 
of  his  administration.  It  did  not  disclose  that  he  had  been  mak- 
ing use  of  it  in  his  own  business,  although  it  is  evident  a  large 
increase  mig^t  have  been  acquired  by  judicious  loaning  of  the 
money.  Whether,  pending  the  settlement  of  the  estate,  he  was 
required,  knowing,  as  he  did,  that  the  funds  would  be  in  his 
hands  several  years,  to  so  invest  them  as  to  derive  some  benefit 
to  the  estate,  need  not  now  be  determined.  (But  see  Lommen  v. 
Tobiason,  52  Iowa,  665,  3  N.  W.  715;  Dunscomb  v.  Dunscomb, 
7  Am.  Dec.  504;  Prey  v.  Demarest,  17  N.  J.  Eq.  71;  Clark  v. 
Knox,  70  Ala.  607,  45  Am.  Rep.  93;  11  Am.  &  Eng.  Encyc.  of 
Law,  950,  1218.)  It  is  enough  now  to  say  that,  in  reporting  the 
large  balance  constantly  on  hand,  he  put  the  heirs  on  inquiry  with 
respect  to  the  use  made  of  the  funds,  and  with  any  degree  of 
diligence  they  might  have  ascertained  his  liability  for  interest. 
That  he  might,  under  the  direction  of  the  court,  have  loaned 
the  money  on  approved  security,  or  invested  it  in  government 
Vol.  VI  —  42 
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bonds,  appears  to  be  well  settled.  The  mere  fact  that  the  money 
was  retained  for  so  long  a  time  suggested  inquiry  as  to  the  use 
which  had  been  made  of  it.  Now,  this  interest  charge  is  only 
incidental  to  the  accounting  of  the  moneys  of  the  estate  —  an 
increase  of  the  funds  themselves  —  and,  when  the  final  report 
shows  how  long  these  have  been  in  the  hands  of  the  adminis- 
trator, those  interested  in  the  estate  are  advised  of  facts  which, 
followed  up,  would  inevitably  lead  to  the  discovery  whether 
any  liability  therefor  had  attached.  If,  notwithstanding  this^ 
they  consent  to  his  discharge,  it  would  seem  such  consent  ought 
to  be  deemed  a  waiver  of  all  claim  to  such  increment.  In  such 
a  case  it  is  incidental  to,  and  connected  with,  the  very  items 
with  which  the  administrator  is  charged,  and  hence  must  be 
regarded  as  adjudicated.  If  this  were  not  the  rule,  there  would 
be  no  stability  in  final  settlements,  as  they  might  be  set  aside 
on  the  subsequent  discovery  that  the  officer,  in  handling  the 
moneys,  had  derived  from  the  use  of  any  item  some  benefit  not 
expressly  stated  in  the  account.  But  aside  from  all  this,  we 
think  the  omission  to  account  for  interest  is  not  alleged  in  the 
petition.  In  the  eighth  division  it  is  averred  "  that  there  was 
irregularity  in  obtaining  said  order;  that  there  was  fraud  prac- 
ticed by  said  administrator  in  obtaining  same;  that  the  pro- 
ceedings in  said  court,  in  connection  with  said  final  report,  as 
against  said  plaintiff  and  said  Birdena  and  Olive  Tucker,  were 
erroneous,  and  that  the  errors  did  not  appear  in  the  proceedings ; 
that  there  was  error  in  said  judgment ;  and  that  there  was  a  mis- 
take in  the  settlement  made  by  said  guardian  with  said  admin- 
istrator." It  will  be  observed  that,  but  for  the  statement,  "  the 
errors  did  not  appear  in  the  proceedings,"  this  contains  con- 
clusions of  law  only.  It  is  followed  by  two  others,  particularly 
setting  out  the  circumstances  of  the  execution  of  the  $6,ooa 
note  accepted  by  the  guardian,  but  the  omission  of  the  interest 
is  not  mentioned.  These  paragraphs  were  evidently  intended 
to  specify  the  facts  from  which  the  conclusions  contained  in  the 
eighth  division  were  inferred.  Had  plaintiffs  intended  to  rely 
on  other  facts,  they  should  have  been  pleaded. 

4.  The  final  report  indicated  that  $10,681.92  of  the  money  re- 
ceived by  the  administrator  was  due  the  plaintiffs,  who  were 
then  minors.    This  was  met  by  the  execution  of  Stewart's  note 
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of  $6,000,  payable  in  two  years,  at  6  per  cent,  interest,  to  the 
guardian;  his  son's  note,  with  himself  as  surety,  for  $2,000,  at 
7  per  cent,  interest;  and  the  balance  a  small  note,  signed  by 
another,  and  cash.  There  is  some  controversy  concerning  the 
circumstances  under  which  Tucker  was  appointed  guardian  and 
these  notes  taken.  He  testified  that  Stewart  offered  to  sign  his 
bond,  first  suggested  using  some  of  the  money,  and  finally  exe- 
cuted the  note  of  $6,000,  without  any  previous  arrangement  as  to 
the  amount  to  be  regained  or  the  rate  of  interest.  On  the  other 
hand,  Stewart  declares,  and  he  is  somewhat  corroborated,  that  he 
at  first  refused  to  sign  the  bond,  but,  when  informed  by  Tucker 
that  persons  proposed  could  not  qualify,  he  consented;  that 
Tucker  asked  him  if  he  did  not  know  of  some  one  who  would 
borrow  the  money,  to  which  he  responded  that  he  did  not,  but 
would  look  about  to  find  some  one;  that  later  he  reported  he 
had  learned  of  no  one  he  could  recommend,  and  thereupon 
Tucker  inquired  if  he  could  not  use  some  of  the  money  in  his 
business,  to  which  he  responded  that  he  could  use  $6,000,  if  at 
the  interest  rate  of  6  per  cent,  per  annum,  otherwise  his  money 
was  ready  for  the  guardian ;  that  when  he  executed  the  note, 
January  2,  1890,  he  again  said  the  money  was  ready  for  Tucker, 
unless  he  wanted  the  note.  As  to  the  $2,000  note,  it  is  enough 
to  say  that,  while  apparently  signed  by  defendant  as  surety,  the 
record  shows  it  to  have  been  his  debt.  Upon  the  payment  of 
the  balance,  the  guardian  signed  a  receipt  in  full,  and  requested 
that  the  final  report  be  approved,  and  the  administrator  dis- 
charged. This  report  failed  to  disclose  the  use  of  the  money  in 
the  administrator's  private  business,  or  to  account  for  interest 
thereon,  and  represented  payment  to  the  guardian  in  cash.  After 
reference  to  a  referee,  it  was  approved  April  11,  1890,  and  the 
order  of  discharge  entered. 

That  the  administrator  did  not  then  have  in  his  possession 
any  of  the  moneys  of  the  estate  is  fully  established.  In  stat- 
ing otherwise,  he  misrepresented  the  situation  to  the  guardian. 
But  this  was  not  material,  as  it  is  shown  that  his  credit  was 
such  that  he  would  have  had  no  difficulty  in  procuring  the 
money  and  making  the  payment  in  cash.  He  is  likewise  shown 
to  have  been  solvent  then  and  for  several  years  afterward.  True 
he  was  burdened  by  a  considerable  indebtedness  —  estimated  at 


660  PROBATE    REPORTS   ANNOTATED. 

about  $75,(XX),  including  that  in  controversy  —  but  the  lowest 
valuation  of  his  property  at  that  time  by  any  witness  was 
$120,000,  while  another  thought  it  worth  $150,000.  Five  years 
afterward,  save  a  tract  of  land  sold  for  $2,500,  this  property  was 
transferred  to  his  son  and  son-in-law,  in  satisfaction  of  debts 
due  them,  at  the  consideration  of  $71,000;  leaving  an  indebted- 
ness to  different  persons,  amounting  to  $13,000,  unprovided 
for.  The  evidence  indicates  this  price,  even,  exceeded  its  value 
at  the  time.  The  witnesses  explain  however  that  values  of  real 
estate  generally  decreased  from  25  to  40  and  50  per  cent.,  fol- 
lowing the  business  distress  of  the  country  in  1893,  and  that  his 
property  decreased  in  value  as  indicated.  All  this  evidence  of 
values,  and  of  defendant's  ability  to  meet  obligations  at  ma- 
turity, up  to  1895,  is  not  contradicted  in  any  way,  and  must  be 
accepted,  even  though  coming  from  those  interested.  It  is  not 
overcome  by  proof  that  he  made  use  of  the  moneys  of  the  es- 
tate in  his  own  business,  as  contended  by  the  appellant.  Such 
use  is  neither  inconsistent  with  the  ownership  of  the  property 
mentioned,  nor  necessarily  of  his  solvency  at  the  time.  He 
had  the  right  to  deal  with  the  guardian  at  arm's  length,  to  bor- 
row money  of  him,  and  this  without  disclosing  his  situation,  so 
long  as  he  practiced  no  deception.  The  guardian,  it  may  be, 
might  not  properly  have  loaned  his  ward's  money  on  personal 
security.  (See  Line  v.  Lawder,  122  Ind.  548,  23  N.  E.  758;  State 
V.  Gooch,  97  N.  C.  186,  I  S.  E.  653,  2  Am.  St  Rep.  284;  15  Am. 
&  Eng.  Encyc.  of  Law,  107.)  But  this  places  no  obligation  on 
another  not  to  so  borrow  if  it  may  be  done  honestly.  The 
guardian,  not  third  parties  dealing  with  him,  is  charged  with 
the  protection  of  the  estate  of  his  wards,  and  they  are  bound  by 
what  he  does  in  representing  them.  If  he  is  negligent  in  per- 
forming his  duty,  they  must  look  to  him,  and  not  those  fairly 
dealing  with  him,  for  redress.  {Ralston  v.  Lahee,  8  Iowa,  17,  74 
Am.  Dec.  291;  Patterson  v.  Johnson,  113  111.  590;  Stabler  v. 
Cook,  97  Ala.  22.)  As  no  fraud  was  practiced  in  inducing  the 
guardian  to  accept  the  note  and  consent  to  the  administrator's 
discharge,  the  petition  was  properly  dismissed. 
Affirmed. 
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In  re  Kennedy's  Will. 

(Court  of  Appeals  of  New  York,  May  14,  1901;  167  N.  Y.  163,  60  N.  E. 

442.) 

Will  —  Presumption  of  Revocation  —  Evidence  —  Review 

—  Appeal  —  Declarations. 

1.  There   is  no  presumption  of  the  continued  existence  of  a  will  and 

codicil  from  the  proof  of  their  execution,  so  as  to  show  their  exist- 
ence at  the  time  of  the  death  of  testatrix,  but  the  presumption  that 
decedent  had  destroyed  such  will  and  codicil  arises  where,  after 
death,  they  are  not  found  after  search. 

2.  Finding  of  a  surrogate  that  a  will  and  codicil  which  had  been  executed 

by  a  decedent,  and  which  were  not  found  at  her  death,  had  not  been 
fraudulently  destroyed,  cannot  be  questioned  by  the  Court  of  Ap- 
peals, in  the  absence  of  any  proof  to  rebut  the  presumption  of  their 
revocation  arising  from  failure  to  find  them. 

3.  Declarations  by  an  alleged  testatrix,  shortly  before  her  death,  as  to 

what  she  had  done  with  certain  property  in  her  v;ill,  and  what  pro- 
vision she  had  made  for  her  sister,  are  not  competent,  in  a  proceed- 
ing to  establish  an  alleged  lost  will,  to  show  that  it  was  in  existence 
when  the  declarations  were  made. 

4.  In  proceedings  to  prove  a  will,   where  other  parties  are   interested 

as  tenants  in  common,  admissions  of  one  of  them  are  inadmissible 
against  the  others. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 

In  the  matter  of  the  last  will  of  Rachel  Lenox  Kennedy,  de- 
ceased. From  an  order  of  the  Appellate  Di'^ision  (65  N.  Y. 
Supp.  879)  affirming  a  decree  of  the  Surrogate  Court  (62  N.  Y. 
Supp.  loii)  refusing  to  admit  to  probate  two  instruments  pur- 
porting to  be  the  last  will  of  Rachel  Kennedy,  deceased,  Francis 
Halpin  and  others  appeal. 

Affirmed. 

John  E.  Parsons  and  George  Richards,  for  appellants. 

William  G.  Choate,  George  Zabriskie,  J.  Archibald  Murray, 
and  Henry  B.  B.  Stapler,  for  respondents. 
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O'Brien,  J. —  The  order  from  which  this  appeal  is  taken 
affirmed  a  decree  of  the  surrogate  of  New  York,  refusing  to 
admit  to  probate  two  instruments,  dated,  respectively,  March 
19,  1895,  and  November  7,  1897,  purporting  to  be  the  last  will 
and  codicil  of  Rachel  Lenox  Kennedy,  who  died  on  the  31st  day 
of  July,  1898.  The  proceedings  were  instituted  by  the  petition 
of  the  legatees  and  devisees  named  in  the  will  and  one  of  the 
executors,  and  resisted  by  the  next  of  kin  and  the  other  exec- 
utor. The  petition  alleged  that  these  instruments,  copies  of  which 
were  annexed,  had  been  duly  executed  and  published  by  the  de- 
ceased, but  were  not  found  after  her  death,  and  prayed  that  the 
papers  be  admitted  to  probate  as  the  last  will  and  codicil  of  the 
deceased,  under  the  statute  providing  for  the  probate  of  a  will 
lost  or  destroyed.  On  the  hearing  before  the  surrogate,  the 
petitioners  produced  a  large  mass  of  testimony  from  various 
witnesses,  tending,  as  was  claimed,  to  prove  that  the  instru- 
ments set  out  in  the  petition  had  been  duly  executed  by  the 
deceased  as  her  last  will  and  testament,  and  after  a  full  hearing 
the  surrogate  denied  the  prayer  of  the  petition,  and  refused  to 
admit  the  instruments  to  probate.  The  surrogate  found  as  mat- 
ter of  fact  that  on  the  19th  day  of  March,  1895,  the  decedent, 
being  then  of  sound  mind,  executed  in  full  compliance  with  the 
requirements  of  law  a  paper  purporting  to  be  her  last  will  and 
testament,  and  that  the  provisions  of  this  instrument  had  been 
clearly  and  distinctly  proved ;  and  the  finding  then  sets  out  the 
provisions  of  the  will,  by  which  the  deceased  disposed  of  a  large 
estate,  devoting  the  bulk  of  it  to  religious  or  charitable  pur- 
poses. That  the  deceased  executed  the  will  and  codicil  sub- 
stantially as  found  by  the  surrogate  does  not  seem  to  have  been 
disputed,  and  cannot  be  disputed,  upon  the  record  now  before 
us.  But  the  surrogate  also  found  that  the  paper  so  executed 
by  the  deceased  as  her  last  will  and  testament  was  not  in  exist- 
ence at  the  time  of  her  death,  and  that  the  paper  so  executed  by 
her  as  a  codicil  to  said  will  was  not  in  existence  at  the  time  of 
her  death ;  also  that  the  papers  so  executed  by  the  deceased  as 
her  last  will  and  codicil  thereto  were  not,  nor  was  either  of  them, 
fraudulently  destroyed  in  the  lifetime  of  the  deceased ;  and  that 
the  deceased  died  intestate  on  the  31st  day  of  July,  1898.  Upon 
these  findings  of  fact,  the  surrogate  held  that  the  instruments 
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set  forth  in  the  petition  were  not,  nor  was  either  of  them,  en- 
titled to  be  admitted  to  probate,  and  thereupon  the  petition  was 
dismissed. 

Under  the  statute,  a  lost  or  destroyed  will  can  be  admitted 
to  probate  in  a  Surrogate's  Court  only  in  a  case  where  a  judg- 
ment establishing  a  will  could  be  rendered  by  the  Supreme  Court. 
The  statute,  which  provides  for  the  proof  of  a  lost  or  destroyed 
will  in  the  Supreme  Court,  enacts  that  "  the  plaintiff  is  not  en* 
titled  to  a  judgment,  establishing  a  lost  or  destroyed  will,  as 
prescribed  in  this  article,  unless  the  will  was  in  existence  at  the 
time  of  the  testator's  death,  or  was  fraudulently  destroyed  in 
his  lifetime;  and  its  provisions  are  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses,  a  correct  copy  or  draft  being 
equivalent  to  one  witness."  (Code,  §§  1865,  2621.)  The  peti- 
tioners were  therefore  obliged  to  prove  either  that  the  will  and 
codicil  presented  for  probate  existed  at  the  time  of  the  testa- 
trix's death,  or  had  been  fraudulently  destroyed  in  her  lifetime. 
These  facts  have  been  expressly  negatived  by  the  findings  made, 
and  if  there  is  any  evidence  to  sustain  them  they  are  conclusive 
upon  this  court.  The  burden  of  proof  was  upon  the  proponents, 
and,  the  execution  of  the  instruments  having  been  shown,  it 
was  claimed  that  the  court  should  presume  that  they  were  in 
existence  at  the  time  of  the  death  of  the  testatrix,  unless  the 
contrary  was  established.  It  is  urged  that  in  such  cases  the 
law  presumes  that  a  fact  continuous  in  its  character  continues 
to  exist  until  the  contrary  is  proved,  and  that  there  is  a  presump- 
tion that  an  instrument  shown  to  have  been  executed  continues 
in  existence.  This  rule  however  has  no  application  to  an  am- 
bulatory instrument  like  a  will  or  codicil.  Indeed,  as  to  such  an 
instrument  the  presumption  is  the  other  way.  It  appears  that 
a  careful  search  was  made  among  the  papers  and  effects  of  the 
deceased,  and  neither  the  will  nor  the  codicil  could  be  found. 
No  testamentary  papers  having  been  found  after  a  careful  and 
exhaustive  search,  the  presumption  arises  that  the  decedent 
herself  destroyed  the  will  and  codicil  animo  revocandi.  (Betts 
V.  Jackson,  6  Wend.  173;  Collyer  v.  Collyer,  no  N.  Y.  481,  18 
N.  E.  no;  Schults  v.  Schults,  35  N.  Y.  653,  91  Am.  Dec.  88; 
Knapp  V.  Knappy  10  N.  Y.  276;  Hard  v.  Ashley,  88  Hun,  103, 
34  N.  Y.  Supp.  583;  In  re  Nichols,  40  Hun,  387.)     The  findings 
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of  the  surrogate  that  the  will  and  codicil  were  not  in  existence  at 
the  time  of  her  death,  and  that  they  were  not  fraudulently  de« 
stroyed  in  her  lifetime,  are  supported,  at  least,  by  this  presump- 
tion, and  therefore  it  cannot  be  said  that  they  are  unsupported 
by  proof.  It  cannot  be  claimed  that  there  is  any  proof  in  the 
record  to  rebut  this  presumption,  and  so  the  proponents  are 
not  entitled  to  question  the  findings  of  fact  in  this  court,  but 
must  rely  upon  the  exceptions  taken  at  the  trial  presenting  some 
question  of  law. 

The  most  important  question  presented  by  the  exceptions 
is  the  ruling  of  the  surrogate  excluding  the  declarations  of  the 
deceased  concerning  her  will,  or  the  disposition  of  her  property, 
or  her  relations  to  the  objects  of  her  bounty.  The  proponents 
offered  to  prove  by  various  witnesses  numerous  declarations 
made  by  the  testatrix,  down  to  the  time  of  her  death,  which  they 
claimed  tended  to  show  that  she  intended  to  dispose  of  her 
property  by  will,  and  intended  to  leave  as  her  testamentary 
papers  the  will  and  codicil  in  question,  and  giving  directions 
regarding  their  whereabouts.  This  testimony  was  objected  to 
as  incompetent  to  prove  any  of  the  facts  in  issue,  and  it  was 
excluded  by  the  surrogate,  to  which  ruling  an  exception  was 
taken.  The  learned  counsel  for  the  proponents  contends  that 
this  proof  was  admissible,  and  if  he  is  correct  in  this  position 
the  error  of  the  court  in  excluding  it  was  clearly  material.  The 
question  is  not  entirely  free  from  difficulty,  but  whatever  doubt 
exists  concerning  the  correct  rule  arises,  not  from  the  nature 
of  the  question  itself,  but  from  views  and  expressions  to  be 
found  in  some  of  the  adjudged  cases.  The  fact  in  issue  was 
whether  the  instruments  in  question  were  physically  in  exist- 
ence at  the  time  of  the  death  of  the  testatrix,  and,  if  not,  whether 
they  had  been  fraudulently  destroyed  during  her  life.  If  the 
evidence  offered  did  not  prove,  or  tend  to  prove,  this  issue,  it 
was  properly  excluded.  If  the  existence  of  a  will  may  be  es- 
tablished by  proof  of  the  declarations  of  the  deceased,  then  it 
is  difficult  to  see  why  the  execution  and  contents  of  the  instru- 
ment  may  not  be  established  by  like  proof,  providing  two  or 
more  witnesses  testify  to  the  declarations,  and  thus  testamentary 
dispositions  of  property  could  be  established  wholly  by  oral 
evidence,  consisting  entirely  of  the  declarations  of  the  deceased. 
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It  is  true  that  in  the  present  case  there  is  no  dispute  with  re- 
spect to  the  execution  or  contents  of  the  will,  but,  if  the  prin- 
ciple is  established  that  the  existence  of  the  will  at  the  time  ot 
death  may  be  shown  by  oral  proof  of  such  declarations,  it  must 
follow  that  any  other  fact  required  by  the  statute  may  be  shown 
in  like  manner.  The  principle  involved  in  the  question  therefore 
is  whether  the  oral  statements  or  declarations  of  a  party  before 
death  are  admissible  to  establish  a  testamentary  disposition  of 
property.  The  contention  of  the  learned  counsel  for  the  pro- 
ponents is  that  they  prove,  or  tend  to  prove,  that  the  deceased 
had  no  intention  to  revoke  her  will,  and  hence  that  it  was  in 
existence  at  the  time  of  her  death.  However  plausible  this 
proposition  may  seem,  it  asserts  a  rule  of  evidence  which  is  open 
to  the  objection  that  through  its  complete  operation  a  will  or 
codicil  may  be  established  without  the  production  of  any  writ- 
ing whatever.  The  rule  could  not  in  reason  be  limited  to  a 
case  like  this,  where  there  is  proof  of  the  execution  by  the  de- 
ceased of  a  written  will,  since  the  declarations  of  the  deceased 
that  a  will  had  been  executed  are  of  as  much  probative  force 
as  declarations  that  it  had  not  been  revoked. 

We  think  that  the  declarations  of  the  deceased  were  not  com- 
petent to  prove  that  the  will  or  codicil  was  in  existence  at  the 
time  of  her  death.  The  whole  course  of  legislation  in  this  State, 
from  the  earliest  times  to  the  present  day,  concerning  the  execu- 
tion and  revocation  of  wills,  discloses  a  clear  purpose  to  substi- 
tute in  all  cases  written  for  oral  proof  of  a  testamentary  disposi- 
tion of  property,  and  to  sweep  away  all  parol  proof  of  testamen- 
tary intentions,  and  hence  to  exclude  statements  or  declarations 
of  the  deceased.  In  the  early  legal  history  of  the  State  unwrit" 
ten  wills  were  valid,  and  consequently  the  oral  statements  or 
declarations  of  the  deceased  could  have  been  received  as  proof 
of  testamentary  intention.  By  an  act  passed  March  3,  1787,  to 
reduce  the  law  concerning  wills  into  one  statute  (Laws  N.  Y., 
p.  445,  chap.  47),  it  was  provided  that  no  nuncupative  will  should 
be  good  when  the  estate  disposed  of  exceeded  £30,  unless  proved 
by  three  witnesses,  as  made  under  various  conditions  and 
restrictions  there  expressed.  (§  15.)  The  law  of  wills  was 
again  revised  in  1801  (Laws  1801,  chap.  9),  and  again  by  the 
Revised   Laws  of  1813.     The  first  provision  in  regard  to  the 
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proof  of  lost  or  destroyed  wills  is  found  in  the  Revised  Statutes 
of  1830  in  substantially  the  same  form  that  it  now  exists  in  the 
Code.  The  tendency  in  all  this  legislation  with  respect  to  wills 
has  been  toward  greater  certainty  of  proof,  and  the  substitution 
of  written  for  oral  proof  of  testamentary  intention  or  of  revoca- 
tion. The  Revised  Statutes  abolished  whatever  remained  of  the 
law  recognizing  unwritten  or  nuncupative  wills,  except  in  the  case 
of  a  soldier  while  in  actual  military  service  and  a  mariner  while 
at  sea.  (2  Rev.  Stat.,  p.  60,  §  22,)  It  is  perhaps  not  surprising 
that  in  the  evolution  of  the  law  of  wills,  and  the  change  from 
unwritten  to  written  evidence  of  testamentary  intentions,  some  of 
the  usages  and  traditions  existing  during  the  period  when  un- 
written wills  were  valid  should  survive.  But  in  this  State,  at 
least,  it  seems  to  us  that  the  courts  have  applied  the  rules  of 
evidence  with  regard  to  oral  declarations  concerning  testamen- 
tary intentions  in  such  a  manner  as  to  conform  to  those  general 
and  sweeping  changes  in  the  statute  law  which  were  intended 
to  substitute  written  for  unwritten  evidence  in  establishing  testa- 
mentary dispositions  of  property. 

The  oral  statements  or  declarations  of  the  deceased  are  still 
admissible  for  some  purposes.  They  are  admitted  to  prove  the 
due  publication  of  a  written  will.  They  are  also  admissible  upon 
an  issue  with  respect  to  the  mental  capacity  of  a  person  to  make 
a  will,  since  such  declarations  tend  to  reveal  the  true  condition 
of  his  mind  with  respect  to  the  subject-matter  of  the  controversy, 
and  have  some  bearing  upon  the  question  whether  a  paper  pur- 
porting to  be  his  will  is  really  the  production  of  his  own  mind  or 
of  another.  We  are  now  dealing  with  a  statute  which  provides 
only  for  the  probate  of  a  lost  or  destroyed  will,  and  the  instrument 
cannot  be  admitted  to  probate  except  upon  proof  either  that  it 
existed  at  the  time  of  the  death  of  the  person  whose  will  it  pur- 
ports to  be,  or  was  fraudulently  destroyed  in  his  lifetime.  (Keery 
V.  Dimon  [Sup.],  37  N.  Y.  Supp.  92;  affd.,  153  N.  Y.  662,  48 
N.  E.  IT05.)  Controversies  sometimes  arise  concerning  the 
ownership  of  property  in  which  it  is  necessary  to  establish  the 
title  through  a  will  which  has  been  lost  or  destroyed.  In  such 
cases  the  will  may  be  proved  by  any  evidence  sufficient  at  com- 
mon law  or  in  equity,  since  the  statute  now  under  consideration 
applies  only  to  direct  proceedings  for  the  probate  of  the  will. 
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(Harris  v.  Harris,  26  N.  Y.  433.)  That  is  the  character  of  the 
proceeding  in  this  case,  and  the  precise  fact  which  the  proponents 
were  bound  to  prove  was  that  the  will  was  in  existence  at  the  time 
of  the  death  of  the  testatrix. 

It  is  assumed  by  counsel  for  the  proponents  that  her  declara- 
tions tending  to  show  that  she  had  not  revoked  or  had  no  inten- 
tion to  revoke  her  will  is  proof  that  it  must  have  been  in  existence 
at  the  time  of  her  death.  The  issue  is  thus  changed  from  one 
with  respect  to  the  existence  of  the  will  at  the  time  of  the  death 
to  one  concerning  revocation  before  death.  If  it  be  conceded  that 
the  question  of  revocation  is  involved  in  the  issue  whether  the 
instrument  is  in  existence  at  the  time  of  the  death,  it  does  not 
follow  that  the  declarations  of  the  testatrix  are  admissible  to 
prove  such  revocation.  On  the  contrary,  the  great  weight  of 
authority  in  this  State  is  to  the  effect  that  the  declarations  of  a 
deceased  person  are  not  competent  evidence  either  to  prove  that 
he  has  made  a  will,  or  to  prove  the  continued  existence  of  a 
written  will,  unless  made  in  connection  with  some  act,  under  such 
circumstances  as  to  become  a  part  of  the  res  gestce;  and  declara- 
tions of  the  deceased,  tending  to  show  that  a  written  will  has  been 
revoked,  are  open  to  the  same  objection,  unless  they  accompany 
some  act  which  the  statute  prescribes  as  a  requisite  of  revocation, 
and  then  they  are  received,  as  in  other  cases,  as  part  of  the  res 
gestig.  {Dan  v.  Brown,  4  Cow.  483,  15  Am.  Dec.  395;  Jackson 
V.  Betts,  6  Cow.  377 ;  Grant  v.  Grant,  i  Sandf .  Ch.  237 ;  Jackson 
V.  Kniffen,  2  Johns.  31 ;  Waterman  v.  Whitney,  11  N.  Y.  157,  62 
Am.  Dec.  71 ;  Eighmy  v.  People,  79  N.  Y.  546 ;  Horn  v.  Pullman, 
72  id.  269 ;  Marx  v.  McGlynn,  88  id.  357 ;  Sanford  v.  Ellithorp,  95 
id.  48;  Voorhis  v.  Voorhis,  56  Barb.  119.)  The  general  rule  is 
that,  where  an  act  is  done  to  which  it  is  necessary  or  important  to 
ascribe  a  motive  or  a  cause,  what  was  said  by  the  actor  at  the 
time,  from  which  the  motive  or  the  cause  may  be  collected,  is 
part  of  the  res  gestce,  and  may  be  given  in  evidence.  (Swift  v. 
Insurance  Co.,  63  N.  Y.  186,  20  Am.  Rep.  522 ;  Waldele  v.  Rail- 
road Co.,  95  N.  Y.  274,  47  Am.  Rep.  41 ;  Butler  v.  Railway  Co., 
143  N.  Y.  417,  38  N.  E.  454.)  It  is  upon  this  principle  that  the 
declarations  of  deceased  persons  concerning  the  contents,  exist- 
ence, or  revocation  of  a  written  will  are  received  in  evidence  in 
a  proceeding  for  its  probate.    It  will  be  seen,  upon  a  careful  ex- 
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amination  of  the  cases  cited,  and  especially  the  early  cases  of 
Dan  V.  Brown  and  Jackson  v.  Betts  (supra),  followed  later  by 
the  case  of  Waterman  v.  Whitney  ( [in  this  court],  ii  N.  Y.  157), 
that  the  proof  of  declarations  offered  in  this  case  and  excluded 
was  inadmissible.  It  can  hardly  be  said  that  the  question  is  still 
an  open  one,  at  least  as  to  the  decls^rations  that  a  written  will  has 
been  in  some  way  revoked. 

In  the  present  case  the  proof  was  offered  in  order  to  show  that 
a  written  will  had  not  been  revoked,  and  the  principal  authority 
in  this  State  cited  to  support  the  proposition*  is  a  comparatively 
recent  case.  (In  re  Marsh,  45  Hun,  107.)  The  ability  and  emi- 
nence of  the  judges  who  participated  in  that  decision  entitle  it  to 
very  respectful  consideration,  and  therefore  it  has  been  carefully 
examined.  We  do  not  think  that  this  single  determination  of 
the  Supreme  Court  is  sufficient  to  shake  the  authority  of  the  prior 
cases,  nor  the  principles  laid  down  in  them,  and  so  often  approved 
by  this  court.  There  are  some  features  of  that  case  however  that 
should  be  more  distinctly  noticed:  (i)  The  case  contained  no 
findings  of  fact  or  law  or  any  exceptions  to  the  general  conclu- 
sion, and  presented  no  question  whatever  on  the  merits. 
(2)  There  was  competent  evidence  in  the  case,  apart  from  any 
declarations  of  the  deceased,  that  her  son  after  her  death  took 
the  will  from  the  house  where  she  died,  and  suppressed  or  de- 
.stroyed  it.  The  decision  of  the  court  sustaining  the  decree  of 
the  surrogate  admitting  the  will  to  probate  as  a  lost  or  destroyed 
will  was  therefore  correct  on  the  merits,  since  the  conclusion  of 
the  surrogate  necessarily  implies  a  finding  of  fact  that  the  will 
had  been  destroyed  or  purloined  by  the  son  after  the  mother's 
death.  (3)  But  it  was  distinctly  admitted  by  Judge  Bradley, 
who  spoke  for  the  court,  and  after  reviewing  the  cases  in  this 
State,  that  on  a  question  of  revocation  no  declarations  of  the  tes- 
tator are  admissible  except  such  as  accompany  the  act  by  which 
the  will  is  revoked,  such  declarations  being  received  as  a  part  of 
the  res  gesta,  and  for  the  purpose  of  showing  the  intent  of  the 
act.  (Page  iii.)  (4)  The  decision  in  that  case  therefore  rests 
entirely  upon  some  assumed  distinction  between  declarations 
tending  to  prove  revocation,  which  the  learned  court  held  to  be 
incompetent,  and  declarations  tending  to  prove  nonrevocation, 
which  it  held  in  that  case  to  be  admissible.    The  learned  judge 
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was  careful  to  say  that  the  question  whether  this  distinction  was 
substantial  was  one  of  doubt  and  difficulty.  He  then  proceeds  to 
cite  English  cases  in  favor  of  the  admissibility  of  the  evidence, 
and  among  them  the  well-known  case  of  Sugden  v.  Lord  St. 
Leonards  (i  Prob.  Div.  154),  and  upon  the  authority  of  these 
decisions,  and  others  from  the  courts  of  our  sister  States,  reaches 
the  conclusion  "  with  some  hesitation,"  that  the  evidence  was 
competent. 

It  is,  I  think,  very  obvious,  after  a  fair  analysis  of  that  case, 
that  it  cannot  be  held  to  have  disturbed  the  general  current  of 
authority  in  this  State  against  the  admission  of  the  declarations 
of  deceased  persons  as  proof  of  testamentary  intention.  The 
decision  in  that  case  rests  upon  a  distinction  which  does  not 
exist.  When  the  learned  court  admitted,  as  it  did,  that  the  dec- 
larations of  the  testator,  unaccompanied  by  any  act,  were  incom- 
petent to  prove  revocation,  there  was  no  basis  left,  in  reason  or 
law,  for  the  conclusion  that  they  were  admissible  to  disprove  the 
same  fact.  There  cannot,  in  the  nature  of  things,  be  any  dis- 
tinction in  principle  between  declarations  of  a  deceased  person  to 
prove  an  act  of  revocation  and  like  declarations  to  disprove  the 
same  act.  The  probative  value  of  the  declarations  are  the  same 
in  either  case.  The  danger  of  substituting  oral  for  written  proof  of 
testamentary  dispositions  of  property  is  as  great  in  one  case  as  in 
the  other.  The  distinction  upon  which  the  Marsh  Case  rests,  when 
applied  to  the  case  at  bar,  would  have  required  the  surrogate  to 
admit  proof  of  the  declarations  of  the  deceased  tending  to  show 
that  she  had  not  revoked  the  will  when  offered  by  the  proponents, 
and  to  exclude  such  proof  tending  to  show  that  she  had  when 
offered  by  the  contestants,  and  hence  it  must  be  apparent  that 
such  a  distinction  is  not  only  without  any  foundation  in  principle, 
but  utterly  incapable  of  any  reasonable  application  in  practice. 

The  learned  counsel  for  the  proponents  has  cited  some  cases 
from  the  courts  of  other  States  that  doubtless  give  some  support 
to  his  contention.  The  value  of  these  cases  as  authority  depends 
very  much  upon  the  system  of  statute  law  existing  in  the  par- 
ticular jurisdiction  concerning  the  execution,  revocation,  and 
proof  of  wills.  It  will  be  found,  I  think,  after  careful  examina- 
tion, that  the  decisions  in  other  States  are  based  largely  upon  the 
terms  of  local  statutes  that  differ  essentially  from  our  own.    In 


670  PROBATE   REPORTS  ANNOTATED. 

many  of  the  States  there  is  no  statute  relating  to  the  probate  of 
lost  or  destroyed  wills.  In  some  of  them  there  are  statutes  re- 
lating to  that  subject,  but  quite  different  from  ours.  Here,  as  we 
have  seen,  the  inquiry  is  limited  to  three  specific  facts,  namely, 
the  execution  of  the  will,  its  existence  at  death,  or  the  fraudulent 
destruction  during  the  testator's  life.  In  those  jurisdictions  where 
local  statutes  permit  greater  latitude  of  inquiry  upon  the  issue 
concerning  testamentary  dispositions  in  a  lost  or  destroyed  will, 
the  decisions  of  the  courts  are  not  applicable  here.  This  remark 
applies  with  equal  force  to  the  English  cases,  and  especially  to 
the  leading  case  of  Sugden  v.  Lord  St,  Leonards  (supra),  which 
doubtless  gives  some  support  to  the  proposition  that  such  dec- 
larations may  be  received.  In  regard  to  that  case  it  may  also  be 
observed  that  it  is  in  apparent  conflict  with  a  prior  decision  in 
the  same  jurisdiction  on  the  same  question  (Marston  v.  Roe,  8 
Ad.  &  £1.  14),  and  has  been  somewhat  weakened  by  the  discus- 
sion in  subsequent  cases.  (Woodward  v.  Goulstone,  11  App. 
Cas.  469;  Atkvtson  v.  Morris  [1897],  Prob.  Div.  40;  Doe  v.  Pal- 
mer,  L.  R.  i6  Q.  B.  757.)  Moreover,  the  reasoning  in  support  of 
the  admissibility  of  declarations  of  deceased  persons  is  in  con- 
flict with  the  views  of  this  court.  (Waldele  v.  Railroad  Co., 
supra, )  But  the  decisions  in  this  State  to  which  we  have  referred 
are  conclusive  upon  the  question,  and  must  be  followed,  what- 
ever the  law  may  be  in  other  jurisdictions.  They  are  supported, 
not  only  by  reason  and  good  sense,  but  stand  firmly  upon  the 
safe  and  wholesome  policy,  always  favored  in  this  State  by  the 
courts  and  the  legislature,  of  substituting  in  every  possible  case 
written  for  oral  proof  of  testamentary  intentions. 

The  Supreme  Court  of  the  United  States  has  recently  passed 
upon  the  questions  involved  in  this  case,  in  a  decision  to  which 
our  attention  was  called  after  this  opinion  was  written  and  the 
case  decided.  In  the  opinion  of  Mr.  Justice  Peckham  the  cases 
in  this  and  in  other  States  are  carefully  reviewed,  and,  after  a 
thorough  examination  of  all  the  authorities,  the  conclusion  of  the 
court  is  in  accordance  with  the  views  herein  expressed.  As  I 
read  that  case,  it  is  a  decision  of  the  highest  court  in  the  land  that 
the  declarations  of  the  deceased,  when  not  a  part  of  the  res  gestce, 
are  not  admissible  to  prove  the  execution  of  a  will  or  its  revoca- 
tion, or  to  rebut  the  presumption  of  revocation  from  the  fact  that 
no  will  is  found  after  death.    If  any  authority  is  needed  beyond 
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the  decisions  of  the  courts  of  this  State,  it  seems  to  me  to  be 
furnished  by  the  very  learned  and  able  opinion  in  that  case,  which 
was  adopted  by  the  majority  of  the  court.  (Throckmorton  v. 
Hplt,  i8o  U.  S.  Reps.  552,  21  Sup.  Ct.  Rep.  474,  45  L.  ed.  663.) 
We  think  that  the  declarations  of  the  deceased  were  not  compe- 
tent to  prove  the  existence  of  the  will  at  her  death,  and  that  there 
was  no  legal  error  in  the  decision  of  the  surrogate  excluding  them. 
There  is  another  question  in  the  case  which  perhaps  deserves 
some  notice.  We  have  already  noticed  the  fact  that  one  of  the 
executors  named  in  the  will  joined  with  the  legatees  and  devisees 
in  the  petition  for  the  probate  of  the  two  instruments.  The  other 
executor  named  was  the  nephew  of  the  deceased,  being  the  son  of 
a  deceased  brother.  This  nephew  and  a  sister  of  the  testatrix 
were  her  sole  heirs-at-law  and  next  of  kin,  and  both  resisted  the 
application  to  admit  the  will  to  probate.  The  nephew  had  been 
appointed  the  administrator  of  the  estate  upon  the  supposition 
that  the  deceased  died  intestate.  He  was  not  only  a  party  to  the 
proceeding,  but  was  personally  interested  in  the  estate  which  the 
will,  if  established,  would  transfer  to  others.  On  the  trial  before 
the  surrogate  counsel  for  the  proponents  sought  to  prove  by 
various  witnesses  the  statements,  admissions,  or  declarations  of 
the  nephew  in  regard  to  the  provisions  of  the  will  made  before 
the  death  of  the  testatrix,  and  in  conversations  and  interviews 
with  her,  and  also  alleged  statements,  admissions,  or  declarations 
relating  to  the  will  and  codicil  after  her  death.  The  questions 
were  objected  to,  the  objections  sustained,  and  an  exception  was 
taken  to  the  ruling.  It  is  not  clear  from  the  record  that  the  ques- 
tions called  for  any  fact  material  or  relevant  to  the  issue  under 
any  circumstances.  But  there  was  one  clear  legal  ground  which 
justified  and  required  the  surrogate  to  rule  as  he  did.  The  gen- 
eral doctrine  is  doubtless  correct  that  the  admissions  or  declara- 
tions of  a  party  to  the  record  may  be  taken  as  against  himself 
or  another  party  having  a  joint  interest  with  him,  but  this  rule 
can  have  no  application  to  a  proceeding  to  prove  a  will,  where 
other  parties  are  interested  in  the  estate  as  tenants  in  common. 
In  this  case  the  admissions  or  declarations  of  the  nephew  could 
not  bind  the  sister,  and  since,  upon  proof  of  a  will,  there  can  be 
but  one  decree,  either  of  rejection  or  of  probate,  the  declarations 
of  one  of  the  parties  cannot,  from  the  very  nature  of  the  case, 
be  received  as  evidence  without  prejudice  to  the  rights  of  the 
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other.  One  tenant  in  common  cannot  admit  away  the  rights  of 
his  cotenant.  Since  the  will  could  not  have  been  admitted  as  to 
the  sister  and  rejected  as  to  the  nephew,  the  admissions  or  declara- 
tions of  the  latter  were  not  admissible.  {Dan  v.  Brown,  4  Cow. 
483,  492,  15  Am.  Dec.  395;  Grant  v.  Grant,  i  Sandf.  Ch.  235; 
Brush  V.  Holland,  3  Bradf.  Sur.  240;  In  re  Baird,  47  Hun,  78; 
Potter  V.  Greene,  51  id.  6,  8,  3  N.  Y.  Supp.  605;  Clark  v.  Mor- 
rison,  25  Pa.  St.  453;  Pier  v.  Duff,  63  id.  59;  Shailer  v.  Bum- 
stead,  99  Mass.  112,  127;  I  Greenl.  Ev.,  §  176.)  The  respective 
interests  of  the  next  of  kin  were  not  joint,  but  each  would  hold 
his  share  in  severalty.  There  was  no  privity  between  the  parties 
such  as  would  permit  the  admissions  or  declarations  of  one  to  be 
received  as  evidence  against  the  other.  The  power  of  the  court 
was  limited  to  a  judgment  against  or  in  favor  of  all  the  parties. 
There  could  be  no  separate  or  qualified  judgment,  but  the  instru- 
ments had  to  be  either  admitted  or  rejected.  Under  these  circum- 
stances, the  admissions  and  declarations  of  the  nephew  were 
properly  excluded. 

There  are  no  other  questions  in  the  case  that  call  for  discussion 
or  that  this  court  can  review.  The  rulings  of  the  surrogate  upon 
the  questions  to  which  exception  was  taken  were,  we  think,  cor- 
rect. The  order  of  the  court  below  was  right,  and  must  be 
affirmed,  with  costs  to  all  parties  payable  out  of  the  estate. 

Parker,  C  J.,  and  Haight,  Landon,  Cullen,  and  Werner, 
JJ.,  concur ;  Gray,  J.,  not  voting. 
Order  affirmed. 


In  re  Allam's  Estate. 
[Supreme  Court  of  Pennsylvania,  May  27, 1901 ;  199  Pa.  St  573, 49  Atl.  252.! 

Administrators  —  Completing  Contract. 

While  on  the  death  of  a  building  contractor,  leaving  unfinished  building 
contracts,  a  planing-mill,  and  unworked  material  on  hand,  his 
administrator  has  a  discretion  to  complete  the  contracts,  and  debts 
contracted  on  account  thereof  may  be  enforced  against  the  estate, 
or  against  the  administrator  personally,  he  reimbursing  himself 
from  the  estate,  the  debts  contracted  by  decedent  take  precedence. 

Appeal  from  Orphans'  Court,  Northampton  county. 
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In  the  matter  of  the  estate  of  John  Stewart  AUam,  deceased. 
From  a  decree  dismissing  exceptions  to  the  auditor's  report  on 
the  account  of  Charles  H.  Allam,  administrator,  Charles  Weston, 
trading  as  A.  Weston  &  Son,  who  furnished  material  to  the  ad- 
ministrator in  the  completion  of  an  unfinished  contract  of  dece- 
dent, and  whose  claim  therefor  was  not  allowed  to  participate  in 
the  distribution,  appeals. 

Affirmed.  ' 

The  report  of  the  auditor  is  in  part  as  follows : 

"  The  appraisers,  in  making  the  first  inventory  of  the  property 
of  the  decedent,  included  items,  as  already  stated,  which  were 
erroneous,  and  sought  not  to  have  been  included.  This  was 
corrected  in  a  supplemental  inventory,  which  they  filed  Novem- 
ber 17,  1896,  the  original  having  been  filed  September  23, 
1896.  While  the  inventory  is  prima  facie  evidence  of  the  extent 
and  value  of  the  estate  which  has  come  to  the  administrator's 
hands,  it  is  still  competent  for  him  to  show  that,  through  inad- 
vertence, ignorance,  or  mistake,  property  has  been  put  into  it 
which  did  not  in  fact  belong  there.  (3  Williams  Exrs.  1966,  note ; 
In  re  King's  Estate,  12  Wkly.  Notes  Cas.  109.)  In  Bradford's 
Case  (i  Browne,  87)  it  was  held  to  be  proper  for  the  adminis- 
trator, in  such  case,  to  file  a  second  inventory.  The  original 
inventory  will  therefore  be  treated  as  modified  by  the  supple* 
mental  inventory  filed. 

"  The  first  two  exceptions  filed  to  the  account  are  to  its 
form  in  not  charging  accountant  with  the  amount  of  the  inven- 
tory and  appraisement  filed.  Neither  of  these  exceptions  is 
referred  to  in  the  brief  or  argument  submitted  on  behalf  of  the 
exceptants.  The  total  debits  in  the  account  filed  are  $21,827.85, 
while  the  supplementary  inventory  and  appraisement  amounted 
to  $21,753.83.  It  was  not  shown  that  any  additional  property 
was  received  by  the  administrator  after  the  filing  of  the  inven- 
tory. Under  ordinary  circumstances,  these  exceptions  would 
have  to  be  sustained.  It  is  the  general  rule,  in  stating  an  account, 
that  the  accountant  should  charge  himself,  in  the  first  instance, 
with  the  total  amount  of  the  personal  property  as  returned  in 
the  inventory,  and  if  any  of  these  assets  realize  at  a  loss,  or  sub- 
sequently become  worth  less  than  their  valuation,  it  is  his  duty 
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to  take  credit  for  the  difference  between  the  actual  value  and 
the  amount  so  charged  against  him.  The  inventory  and  ap* 
praisement  is  a  prima  facie  charge  against  the  accountant,  and 
in  following  the  method  recognized  by  law  in  stating  the  account 
less  confusion  is  likely  to  result.  But  while  this  form  is  desir- 
able, its  purpose  is  only  to  obtain  a  clear  and  faithful  accounting 
of  all  the  trust  property.  Where,  as  here,  the  debit  side  of  the 
account  shows  a  total  slightly  in  excess  of  the  amount  of  the 
inventory,  and  no  evidence  shows  that  the  accountant  has  not 
accounted  for  all  moneys  received,  it  is  difficult  to  see  how 
the  exceptants  are  in  any  way  injured.  In  addition  to  this,  the 
exceptants  were  parties  to  the  agreement  filed  in  court,  February 
I,  1897,  above  set  forth,  which  provided  for  a  sale  of  decedent's 
property,  the  fourth  clause  of  which  was  as  follows,  viz. :  *  Within 
thirty  days  from  the  date  of  said  sale  of  personal  property  said 
administrator  shall  file  an  account  as  administrator  charging 
himself  with  the  said  cash  so  received  from  said  sale  or  otherwise, 
and  with  all  other  amounts  with  which  he  is  legally  chargeable.*^ 
These  exceptions  however  will  be  disposed  of  hereafter,  in  con- 
nection with  the  consideration  of  the  book  accounts  included 
in  the  inventory. 

"  Objection  was  also  made  to  the  allowance  upon  the  credit 
side  of  the  account  of  the  item,  'Aug.  29,  1896.  Wages  in  full 
to  Aug.  28,  1896,  $1,517.80' — which  has  already  been  found  to 
have  been  for  the  wages  of  labor  performed  before  the  death  of 
the  decedent.  So,  also,  the  item,  'A.  F.  Pearson,  wages,  $56.86, 
and  A.  F.  Mowry,  $42.60.'  They  represented  the  pay-roll  of 
about  sixty  employees  from  August  i,  1896,  to  August  21st,  the 
highest  amount  upon  which  was  less  than  $45.  On  behalf  of  the 
accountant,  it  was  contended  that  these  wages  were  a  preferred 
lien,  and  were  entitled  to  be  first  paid  out  of  the  proceeds  of  th^ 
sale.  The  first  section  of  the  Act  of  April  9,  1872,  amended  by- 
Acts  of  June  12,  1883,  and  May  12,  1891  (Purd.  Dig.  2074),  pro- 
vides that  the  wages  of  certain  persons,  not  exceeding  $200,. 
and  for  a  period  of  not  more  than  six  months  preceding  the 
death  or  insolvency  of  the  employer,  shall  be  a  lien  upon  the 
'  said  real  or  personal  property,  mine,  manufactory,  business  or 
other  property  in  and  about  or  used  in  carrying  on  said  busi- 
ness or  in  connection  therewith  to  the  extent  of  the  interest  of 
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such  employer  or  employers  in  said  property,  and  shall  be  pre- 
ferred and  first  paid  out  of  the  proceeds  of  the  sale  of  such  real 
and  personal  property,  mine,  manufactory,  business  or  other 
property  as  aforesaid/  The  third  section  provides  that,  "  in  all 
cases  of  the  death  *  *  *  of  any  person  or  persons  engaged 
in  operations  as  before  mentioned,  *  *  *  the  lien  of  prefer- 
ence mentioned  in  the  first  section  *  *  *  shall  extend  to 
every  property  of  said  persons.*  These  items  all  seem  to  be 
within  the  terms  of  this  act,  and  were  therefore  entitled  to  be 
first  paid.-  (See  Hartman's  Appeal,  107  Pa.  St.  334;  Taylor  v. 
Safe-Deposit  Co.,  149  id.  409,  24  Atl.  282,  and  Wilkinson  v. 
Patton,  162  Pa.  St.  12,  29  Atl.  293.) 

"The  item  $181.57,  paid  Lehigh  Valley  Railroad  Company 
for  freight,  was  shown  to  have  included  $6.35  freight  received 
since  the  death  of  the  decedent,  leaving  $175.17  contracted  by 
the  decedent.  The  payment  of  the  latter  amount  was  clearly 
a  mispayment,  and  will  be  stricken  from  the  account. 

"  Nearly  all  the  remaining  items  objected  to  upon  the  credit 
side  of  the  account  raise  but  a  single  question  —  whether  the 
administrator  of  an  estate,  such  as  this,  has  the  right  to  com- 
plete the  unfinished  contracts  of  the  decedent.  Under  the 
peculiar  facts  of  this  case,  this  is  a  question  of  no  little  difficulty. 
The  decedent  was  probably  the  largest  building  contractor  in 
the  community  in  which  he  lived.  At  the  time  of  his  death  he 
had  in  his  employ  about  sixty  men,  most  of  whom  were  engaged 
in  the  planing-mill.  As  already  shown,  he  had  entered  into 
about  a  dozen  building  contracts,  all  but  one  of  which  were  in 
writing  and  unfinished  at  the  time  of  his  death.  These  contracts 
had  all  been  commenced  and  were  in  various  stages  of  com- 
pletion at  the  time  of  his  decease.  There  was  also  on  hand  a 
large  quantity  of  lumber  and  mill  work  partly  completed.  His 
estate  was  largely  insolvent  —  a  fact  which  must  have  been 
known  to  the  administrator,  or  could  easily  have  been  ascer- 
tained by  fiim,  for  he  was  the  only  child  of  the  decedent,  and 
familiar  with  his  affairs.  He  testified  as  follows :  '  Q.  In  a 
general  way,  what  did  his  estate  consist  of?  A.  He  had  a  plan- 
ing-mill here  in  South  Bethlehem.  Q.  Brickyard  and  other 
real  estate?  A.  Yes,  sir.  Q.  He  had  considerable  stock  of 
lumber?    A.  Yes,  sir.     Q.  He  had  a  number  of  contracts  on 
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hand  not  yet  completed?  A.  Yes,  sir.  Q.  After  you  took  out 
letters  of  administrs^tion  you  employed  Mr.  Brodhead  as  your 
counsel?  A.  Yes,  sir.  Q.  Did  you  then  consider  that  ques- 
tion whether  or  not  to  continue  the  completion  of  the  contracts? 
A.  Yes,  sir.  Q.  What  were  you  advised  by  Mr.  Brodhead  at 
that  time?  A.  To  complete  the  contracts.  Q.  In  your  judg- 
ment, at  that  time  was  it  for  the  interest  of  the  estate  to  finish 
the  contracts?  A.  I  thought  so.'  This  testimony  was  not  in 
any  way  contradicted.  It  therefore  appears  that  at  the  time 
when  the  completion  of  these  contracts  was  undertaken  the  ad- 
ministrator acted  under  the  advice  of  counsel,  and  what  he 
thought  was  for  the  interest  of  the  estate.  The  work  upon  the 
completion  of  these  contracts  was  commenced  immediately  after 
the  death  of  the  decedent,  about  August  26th  to  November  14th 
following.  On  November  5th  the  administrator  addressed  the 
circular  above  mentioned  to  the  creditors  of  the  estate,  in  which  he 
stated  that  '  according  to  decedent's  estimate,  and  in  my  opin- 
ion, it  would  be  to  the  benefit  of  the  estate  to  complete  these 
contracts.'  The  creditors  met  on  November  12th,  and  unani- 
mously concluded  to  stop  the  work.  Under  these  circumstances, 
were  these  unfinished  contracts  executory  and  binding  upon  the 
estate  of  the  decedent,  and  did  the  administrator  have  the  right 
to  complete  them.  In  P cries  v.  Aycinena  (3  Watts  &  S.  72),  it 
was  held  that  a  suit  by  an  executor  to  recover  compensation 
for  services  rendered  by  the  testator  in  his  lifetime  as  attorney 
for  the  defendant,  and  afterward  by  the  executor  as  attorney 
in  completing  the  same  business,  would  be  sustained.  In  the 
course  of  the  opinion  Justice  Rogers  said :  '  Is  there  any  author- 
ity to  show  that  executors  may  not  carry  on  a  testator's  busi- 
ness, or  that  they  shall  not  go  on  to  complete  his  contracts  to  a 
reasonable  extent  ?  Many  familiar  instances  might  be  suggested 
in  which  the  half-exetuted  work  of  a  testator  ought  to  be  finished 
for  the  sake  of  his  estate,  through  the  medium  of  his  executors.' 
He  then  cites  with  approval  a  number  of  English  authorities 
upon  the  subject.  In  Dickinson  v.  Callahan's  Admrs.  (19  Pa. 
St.  227)  it  appeared  that  one  party,  a  lumber  manufacturer, 
agreed  to  sell  to  the  other,  a  lumber  merchant,  all  the  lumber  to 
be  sawed  at  his  mill  during  five  years,  and  before  that  time  both 
parties  died.     The  court  held  the  contract  to  be  personal,  and 
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dissolved  by  the  death  of  the  parties.  In  the  course  of  the  opin- 
ion Justice  Lawrie  says :  *  We  are,  then,  without  any  well- 
defined  rule  of  law  directly  applicable  to  this  case,  and  are  there* 
fore  under  the  necessity  of  deducing  the  rule  for  ourselves. 
The  elements  from  which  this  deduction  is  to  be  made  are  the 
contract  itself,  the  ordinary  principles  and  experience  of  human 
conduct,  the  decisions  in  analogous  cases,  and  the  nature  of 
the  office  of  administrator.  We  repeat  the  question,  does  sucK 
a  contract  establish  anything  more  than  a  personal  relation  be- 
tween the  parties  ?  This  is  a  mere  question  of  the  construction^ 
depending  upon  the  intention  of  the  parties.  (Hob.  9;  Yelv, 
9;  Cro.  Jac.  282;  I  Bing.  225;  8  Eng.  C.  L.  307.)  Unless  the 
intention  be  such  as  the  law  will  not  enforce,  is  it  probable  that 
either  party  intended  to  bind  his  executors  or  administrators 
to  such  a  relation  ?  The  contract  does  not  sav  so,  and  we  think 
it  does  not  mean  it;  for  it  would  involve  the  intention  that  the 
administrators  of  the  one  shall  be  lumber  merchants,  and  those 
of  the  other  sawyers.  The  character  of  the  contract  demands 
no  such  a  construction;  for  each  delivery  under  it  is  necessarily 
of  complete  and  independent  articles,  and  each  delivery  was  to  be 
at  once  a  finished  work  on  each  side.  There  may  be  cases  when 
it  is  necessary  that  the  executor  or  administrator  shall  complete 
a  work  already  begfun  by  the  decedent,  and  then  they  may  recover 
in  their  representative  character.  ( i  Crompt.  &  M.  403 ;  3  Mees. 
&  Wels.  350;  2  id.  190;  Peries  v.  Aycinena,  3  Watts  &  S.  72.) 
But  here  every  act  of  both  parties  was  complete  in  itself.  From 
the  contract  itself,  and  from  the  ordinary  principles  of  human 
conduct,  we  infer  that  neither  party  intended  the  relation  to 
survive.'  • 

"  It  will  be  noticed  that  the  contract  here  construed  did  not 
specifically  bind  executors  or  administrators,  and  each  delivery 
of  lumber  was  of  complete  and  independent  articles,  and  was  to 
be  at  once  a  finished  work  on  each  side.  Here  however  many 
of  the  contracts  specifically  bound  the  executors  or  adminis- 
trators of  the  parties,  and  were  entire  contracts.  They  stipulated 
for  the  payment  of  gross  sums,  and  all  related  to  the  erection  of 
buildings  and  furnishing  of  mill  work.  From  their  nature,  these 
contracts  were  not  severable,  and  must  have  been  intended  to 
survive  by  the   parties.     Another  element  of  deduction  men- 
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tioned  by  Justice  Lawrie  is  '  the  decisions  in  analogous  cases/ 
In  Williams  Exrs.  1794,  the  author  summarizes  the  decisions  as 
follows :  '  It  must  be  observed  that,  when  the  law  speaks  of 
executors  not  carrying  on  the  business  of  their  testator,  it 
means  that  they  are  not  to  buy  and  sell.  There  are  many  cases 
when  executors  not  only  may  but  are  bound  to  continue  the 
business  to  a  certain  extent.  Then,  if  a  party  contracts  for 
himself  and  his  executors  to  build  a  house,  and  dies,  the  execu- 
tors must  go  on,  or  they  will  be  liable  in  damages  for  not  com- 
pleting the  work.  So,  if  a  party  engages  to  build  a  house,  and 
dies  after  having  procured  all  the  necessary  materials,  it  should 
seem  that  his  executors  ought  to  complete  the  work,  and  not 
dispose  of  the  materials  at  a  loss  to  the  estate.  Again,  if  a 
bookseller  undertakes  to  publish  a  work  in  parts,  and  before 
ihe  completion  he  dies,  a  subscriber  has  a  claim  upon  the  estate 
to  complete  the  work;  for  otherwise  these  parts  which  he  has 
purchased  upon  the  faith  of  the  work  being  completed  are  use- 
less. So,  if  a  man  makes  half  a  wheelbarrow  or  half  a  pair  of 
shoes,  and  dies,  the  executors  may  complete  them,  and  they  are 
not  bound  to  sacrifice  the  property  of  their  testator  by  selling 
articles  in  an  imperfect  state.  So,  if  a  deceased  died  possessed 
of  a  manufactory,  his  executor,  it  should  seem,  would  be  justified 
in  continuing  the  works  for  a  reasonable  time,  if  this  would  be 
requisite  to  selling  the  manufactory  and  premises  to  advantage, 
and  they  will  not,  at  least  in  equity,  be  charged  with  any  loss 
sustained  in  employing  the  assets  in  so  continuing  the  trade, 
if  they  act  bona  fide  and  according  to  their  best  judgment'  In 
Dougherty  v.  Stephenson  (20  Pa.  St.  210),  a  case  where  the 
plaintiff  had  agreed  with  the  decedent  to  permit  him  to  mine 
4,000  tons  of  iron  ore  at  a  certain  price  per  ton,  and  very  little 
ore  had  been  taken  out  at  the  time  of  the  decedent's  death, 
Black,  C.  J.,  said :  *  We  think  the  executors  had  a  right  to  de- 
termine whether  the  remainder  of  the  work  should  be  done  or 

not.' 

"  While  the  decisions  in  this  State  do  not  clearly  define  the 
distinction  between  executory  contracts  of  a  decedent  which 
survive  to  his  legal  representatives  and  those  which  do  not,  yet 
the  rule  above  recognized  seems  to  be  sufficiently  clear  for  the 
present  purposes.    All  of  these  contracts  were  entire,  were  partly 
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performed  at  his  death,  some  expressly  bound  his  legal  repre- 
sentatives, and  from  the  decisions  in  analogous  cases  and  the 
conduct  of  the  parties  it  is  reasonable  to  believe  they  intended 
the  relation  to  survive. 

"  But  the  question  as  to  whether  or  not  the  administrator  shall 
proceed  to  complete  the  contracts  is  an  entirely  different  one, 
and  necessarily  is  largely  left  to  his  discretion.  He  is  best  fitted 
to  judge  for  himself  as  to  his  capacity  for  the  work,  and  his 
ability  to  continue  it  so  as  to  enhance  the  value  of  the  estate. 
In  doing  so,  he  should  act  with  the  caution  and  prudence  of  a 
man  in  the  control  of  his  private  affairs.  It  is  always  much  the 
safer  rule  for  an  administrator  to  immediately  convert  the  assets 
of  the  decedent  into  money.  But  this  is  not  always  practicable, 
nor  always  to  the  best  interest  of  the  estate.  The  true  rule  of 
action  for  trustees  so  situated  was  thus  stated  by  Master  of  the 
Rolls  Rom  ILLY  in  Collinson  v.  Lister  (20  Beav.  365)  :  *  The  acts 
which  an  executor,  in  the  absence  of  any  directions  contained 
in  the  will,  can  do,  or  ought  to  do,  for  the  purpose  of  com- 
pleting or  rendering  available  the  contracts  or  property  of  the 
testator,  depend  so  much  upon  the  peculiar  circumstances  of 
each  case  that  I  find  it  difficult  to  state  with  distinctness  any 
proposition  which  shall  lay  down  a  principle  applicable  to  all 
t:ases.  Some  points  however  are  settled.  Thus,  it  is  clear  that 
an  executor  cannot  carry  on  the  trade  of  the  testator,  except  for 
the  mere  purpose  of  winding  it  up.  But  the  executor  may  and 
in  some  cases  is  bound  to  complete  contracts  entered  into  by  his 
testator,  and  the  instance  of  a  testator  who  had  contracted  to 
build  a  house  and  had  died,  having  provided  the  materials  and 
half  completed  the  work,  was  cited  and  relied  on  at  the  bar  (Mar- 
shall v.  Broadhurst,  1  Cromp.  &  J.  403)  as  an  undoubted  instance 
where  the  executors'  duty  would  be  to  complete  the  imperfect 
work.  Mr.  Toller  also,  in  his  book  on  Executors  (p.  487), 
mentions  a  case  where  the  testator,  carrying  on  the  business 
of  a  wine  cooper,  had  left  a  stock  of  wines  which  could  not  have 
been  advantageously  sold  unless  the  executor  had  purchased 
other  wines  for  the  purpose  of  refining  the  old  stock,  and  which 
act  was  held  not  to  constitute  him  a  trader,  but  to  have  been 
done  in  due  discharge  of  his  duty  as  execujr.  If  a  testator 
liad  advanced  money  on  a  mortgage  of  a  property,  either  origi- 
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nally  insufficient  to  pay  the  amount,  or  which  had  become  so  by 
some  subsequent  accident,  and  the  owner  of  that  property  (the 
mortgagor)  had  applied  to  the  executor  for  a  further  advance^ 
stating  with  truth  that  the  outlay  of  this  further  money  would 
render  the  property  sufficient  to  pay  both  charges,  I  know  of 
no  case  or  principle  which  would  preclude  an  executor  from 
advancing  such  further  sum  out  of  the  assets  of  the  testator 
in  order  to  render  the  property  capable  of  paying  the  original 
mortgage,  which  without  such  expenditure  would  not  have  been 
possible,  and  it  would,  I  think,  be  dangerous  to  lay  down  any 
rule  which  would  prevent  the  executor  from  exercising  a  bona 
fide  discretion  in  any  such  case,  or  even  to  charge  him  with  a 
devastaroit  in  case  the  result  should  disappoint  his  expectations. 
But,  if  a  loss  should  be  the  result,  it  appears  to  me  to  be  a  neces* 
sary  preliminary  condition,  before  such  advances  could  be 
allowed  him  in  taking  his  accounts,  that  he  should  have  care- 
fully investigated  the  probabilities  of  success  before  he  ad- 
vanced the  money  of  his  cestui  que  trust  for  any  such  purpose/ 
In  Garrett  v.  Noble  (6  Sim.  504)  the  testator  directed  his  execu- 
tors, with  all  convenient  speed,  after  his  decease,  to  call  in  and 
convert  into  money  all  his  personal  estate.  The  executors  con- 
tinued working  the  mills  of  the  decedent,  and  finished  some 
unexecuted  agreements,  and  upon  a  bill  of  surcharge  for  sa 
doing  the  vice-chancellor  said :  *  The  rule  of  the  law  is  that 
where  trustees  bona  fide  exert  themselves  to  discharge  their 
duty,  and  merely  commit  an  error  in  judgment,  unless  there 
is  a  plain  violation  of  the  trust,  they  will  not  be  visited  severely. 
The  fair  exercise  of  their  judgment  is  a  protection  to  them,, 
although  the  consequence  may  be  bad.  Here,  in  the  first  in- 
stance, there  was  a  difficulty,  and  they  set  themselves  to  cope  with 
it  as  well  as  they  could.'  In  re  Derbyshire's  Estate  (81  Pa. 
St.  18),  it  appeared  that  a  shipbuilder  contracted  to  build  a  vessel,, 
to  be  paid  for  in  installments  as  the  work  progressed.  The 
builder  died,  payments  having  been  made  on  her.  She  was 
appraised  at  the  amount  which  had  been  paid.  The  executors 
having  no  funds,  the  vessel  being  subject  to  liens,  and  there 
being  doubt  as  to  the  title  a  purchaser  would  take,  with  other 
circumstances  rendering  it  uncertain  whether  more  than  a  small 
amount  would  be  realized  from  a  sale,  under  the  advice  of 


IN    RE   ALLAM^S   ESTATE.  681 

counsel  the  executor  delivered  the  vessel  to  the  persons  for 
whom  it  was  being  built,  and  took  credit  for  the  amount  of  the 
appraisement  in  his  account.  Upon  exceptions  to  surcharge 
the  executors,  the  Supreme  Court,  in  a  per  curiam,  said :  *  The 
insolvency  of  the  builder,  the  want  of  funds  to  complete  the 
large  payments  made  by  the  parties  contracting  for  the  vessel, 
the  necessity  for  continued  control  of  the  shipyard,  the  respon- 
sibility necessarily  incurred  by  the  executor  in  the  undertaking 
to  finish  the  vessel,  and  the  uncertainty  of  price  a  public  sale 
would  bring,  all  united  to  make  it  a  case  of  great  uncertainty  and 
doubt  as  to  what  would  be  the  course  to  be  pursued  which 
would  be  for  the  best  interests  of  the  estate.  In  this  state  of 
the  case,  the  executor  having  acted  under  the  advice  of  counsel, 
and  upon  the  opinion  and  advice  of  a  large  number  of  the 
creditors  of  the  estate  (which  was  insolvent),  it  would  be  a 
harsh  judgment  to  visit  the  executor  with  a  surcharge  because 
he  had  not  offered  the  unfinished  hulk  at  public  sale.*  (See  also 
In  re  Bozvkcrs  Estate,  5  Wkly.  Notes  Cas.  493.) 

"Again,  it  is  well  settled  that  in  an  agreement  of  copart- 
nership or  a  last  will  and  testament  a  binding  direction  may  be 
given  to  continue  the  business  of  partnership  of  the  decedent 
after  death,  the  same  as  before;  and  so  much  of  the  decedent's 
estate  as  is  invested  in  the  business  will  pass  into  the  hands  of 
those  to  whom  it  is  given  by  the  law,  clogged  by  the  liabilities 
thus  placed  upon  it  by  its  former  owner.  These  principles  are 
well  settled,  both  in  our  own  State  and  elsewhere.  {Gratsz  v. 
Bayard,  11  Serg.  &  R.  41 ;  Laughlin  v.  Loren:fs  Admr,,  48  Pa. 
St.  275;  Wilcox  V.  Derickson,  168  id.  331,  31  Atl.  1080;  17 
Am.  &  Eng.  Encyc.  of  Law,  1134.)  If  a  testator  in  his  last  will 
and  testament,  or  a  partner  in  his  articles  of  copartnership,  can 
bind  his  estate  for  the  continuance  of  his  business,  it  is  difficult 
to  see,  in  principle,  why  this  cannot  be  done  in  an  executory 
contract  as  well,  which  is  not  personal  to  the  decedent,  but  which 
could  be  carried  out  as  well  by  persons  in  his  employ  at  the  time 
of  his  death.     (Williams  Exrs.  *i56o.) 

"  The  principle  to  be  deduced  from  these  authorities  seems  to 
be  that  the  administrator  was  vested  with  a  sound  discretion  as 
to  whether  or  not  he  would  complete  these  contracts,  and  if  he 
acted  as  a  cautious  and  prudent  man  would  act  under  similar 
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circumstances,  and  in  good  faith,  he  will  not  be  surcharged, 
although  the  consequence  may  be  bad.  He  was  a  son  of  the 
decedent,  connected  with  him  in  the  conduct  of  the  business,  and 
testified  that  he  thought  it  to  the  best  interest  of  all  to  complete 
these  contracts.  Some  creditors  seemed  to  join  in  this  view  at 
this  time.  There  is  no  proof  of  any  personal  gain  to  him  from 
his  conduct  of  the  business.  The  one  circumstance  that  gave 
rise  to  the  greatest  feeling  against  him  was  the  sale  of  the  per- 
sonal property  in  September  to  A.  F.  Pearson,  who  was  em- 
ployed by  him  at  the  time,  and  their  joint  conduct  of  the  business 
for  some  time  afterward.  This  sale  took  place  September  29th, 
and  the  price  bid  was  but  $477,  a  grossly  inadequate  sum. 
Practically  the  same  property  was  afterward  sold  for  over  $6,000 ; 
but  there  is  no  affirmative  evidence  of  collusion,  and  both  Pear* 
son  and  Allam  deny  it.  Upon  its  face  it  was  an  extremely 
suspicious  transaction.  The  day  of  sale  however  was  rainy  and 
disagreeable,  and  but  fifteen  or  twenty  persons  were  present.  It 
was  duly  advertised,  all  persons  were  given  a  fair  chance  to  bid, 
and  Pearson  was  the  highest  bidder.  In  Beeson  v.  Beeson  (9 
Pa.  St.  297)  it  was  held  that  such  a  purchase,  made  by  the 
trustee  himself  through  a  secret  agent,  was  not  absolutely 
void,  in  the  absence  of  actual  fraud.  At  most,  it  would  be  but 
constructive  fraud,  which  would  entitle  parties  in  interest  to 
disaffirm  the  sale.  This  some  creditors  did  in  a  petition  to  court, 
and  about  two  months  after  the  sale  Allam  himself  asked  the 
court  to  set  aside  the  sale,  and  to  this  Pearson  consented. 
They  both  testified  that  they  turned  over  all  property  and  ac- 
counts without  any  personal  gain  to  themselves,  and  this  same 
property  was  afterward  sold  at  public  sale  for  over  $6,000.  The 
property  at  the  time  of  the  last  sale  was  about  the  same  as  that 
on  hand  at  the  time  of  the  decedent's  death.  Under  these 
circumstances,  the  auditor,  from  the  testimony  produced,  cannot 
say  the  administrator  did  not  act  in  good  faith.  In  re  Bow- 
ker^s  Estate  (5  Wkly.  Notes  Cas.  495),  Judge  Ashman,  in  a 
similar  case,  said :  *  In  determining  the  bona  fides  of  the 
executor's  conduct,  one  circumstance  must  not  be  overlooked. 
He  continued  the  business  of  the  decedent  with  the  double  dis- 
advantage to  himself,  that  whatever  of  profit  might  accrue  would 
go  to  the  estate,  and  that  as  to  losses  incurred  he  would  be  per- 
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sonally  liable  to  creditors  as  partner;  and  fhis,  although  he 
carried  on  the  trade  avowedly  as  executor.  {Labouchere  v. 
Tupper,  II  Moore  P.  C.  198.)  And  before  committing  the 
estate  to  any  hazard  he  took  the  advice  of  counsel  and  acted 
upon  it.  How  far  this  tended  to  lessen  his  liability  may  be 
seen  in  McNair's  Appeal  (4  Rawle,  148),  in  NefFs  Appeal  (57 
Pa.  St.  91),  and  In  re  Derbyshire's  Estate  (supra). 

"  It  has  already  been  stated  that  the  personal  property  sold  and 
included  in  the  account  was  about  the  same  in  value  as  that  on 
hand  at  the  time  of  the  decedent's  death.  Of  course,  it  was  ndt 
the  same  property ;  for  the  administrator  had  used  some  and  pur- 
chased others.  The  fund  arising  from  the  sale  of  this  property 
however  is  about  all  the  account  shows  in  hand  for  distribution. 
It  therefore  becomes  a  primary  question  whether  or  not  this  fund 
is  liable  for  debts  contracted  by  the  administrator  in  the  comple- 
tion of  the  decedent's  contracts.  This  question  was  so  learnedly 
discussed  in  a  somewhat  similar  case  by  the  late  Vice-Chancellor 
Van  Fleet,  in  Ferry  v.  Laible  {27  N.  J.  Eq.  148),  that  but  little 
could  be  added  thereto.  He  there  said :  '  In  support  of  the 
objection  of  want  of  equity,  it  is  said  that  where  a  testator  directs 
his  executors  to  continue  his  business  after  his  death,  and  they 
contract  debts  in  its  prosecution,  the  primary  remedy  of  creditors 
is  against  the  executors  personally,  and  they  have  no  remedy 
against  the  assets  until  the  personal  remedy  is  exhausted,  unless 
insolvency  is  alleged.  This  view  seems  to  have  the  support  of 
the  judgment  of  Vice-Chancellor  Bacon  in  Owen  v.  Delamere 
(15  Eq.  Cas.  139)  ;  and  he  cites  the  judgment  of  Lord  Eldon  in 
Ex  parte  Garland  (10  Ves.  120),  as  his  authority.  Lord  Eldon 's 
opinion,  as  I  read  it,  gives  no  support  to  this  view,  but,  so  far 
as  he  lays  dpwn  any  rule  on  the  subject  of  the  order  of  liability, 
declares  the  fund  or  property  embarked  in  trade  primarily  an- 
swerable. He  says :  "  Creditors  whose  debts  have  been  con- 
tracted after  the  death  of  the  testator  have  the  whole  fund  that  is 
embarked  in  the  business,  and  in  addition  they  have  the  personal 
responsibility  of  the  individual  with  whom  they  deal.  They  have 
something  very  like  a  lien  upon  the  estate  embarked  in  the  trade." 
It  is  manifestly  just  that  so  much  of  his  estate  as  the  testator  has 
embarked  in  the  business  shall  be  answerable  in  some  form  to 
the  creditors  of  the  business.      I  think  this  rule  may  be  fairly 
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deduced  from  the  cases,  that  so  much  and  no  more  of  the  testa- 
tor's assets  as  he  has  directed  to  be  employed  in  the  continuance 
of  his  business  after  his  death,  with  the  accumulations  thereon, 
shall  stand  charged  in  equity  with  all  debts  properly  contracted 
in  the  prosecution  of  the  business.  {Ex  parte  Garland,  supra; 
Ex  parte  Richardson,  3  Madd.  138;  Thompson  v.  Andrews,  i 
Mylne  &  K.  116;  Cutbush  v.  Cutbush,  i  Beav.  185;  McNeillie  v. 
Acton,  4  De  Gex,  M.  &  G.  744.)  There  can  be  no  doubt  that 
on  payment  by  an  executor  out  of  his  own  funds  of  a  judgment 
recovered  against  him  personally  for  a  debt  properly  incurred 
bv  him  in  the  business  he  would  be  entitled  to  reimbursement  out 
of  the  trust  property.  It  stands  pledged,  unquestionably,  for 
the  ultimate  <iischarge  of  all  debts  contracted  in  its  employment, 
according  to  the  will  of  the  testator.  Vice-Chancellor  Ba.con 
concedes  that,  by  directing  a  continuance  of  the  trade,  the  testator 
has  created  a  trust  estate  which  the  court  will  keep  separate,  and 
apply  exclusively  to  the  purposes  of  the  trust.  (Owen  v.  Delor- 
mere,  supra,)  Why  then  should  creditors,  who  must  in  any 
event  be  paid  out  of  the  trust  property,  whether  it  be  regarded 
as  primarily  or  secondarily  liable,  be  put  to  this  circuity  of  action, 
with  its  delays  and  useless  expense?  No  reason  of  policy  or 
convenience  was  shown  for  limiting  creditors  in  the  first  instance 
to  a  personal  remedy  against  the  executors,  and,  in  the  absence 
of  a  binding  authority  constraining  me  to  adopt  that  view,  I  think 
the  demurrer  alleging  want  of  equity  should  be  overruled.' 

"  From  all  this,  the  true  rule  seems  to  be  that,  upon  the  death 
of  a  person  leaving  unfinished  building  contracts,  a  planing-mill, 
and  unworked  material  on  hand,  the  legal  representative  of  such 
decedent  has  a  discretion  either  to  complete  such  contracts  or  not, 
as  he  may  deem  for  the  best  interest  of  the  estate.  In  other 
words,  he  may  exercise  his  election  as  to  whether  he  will  complete 
such  contracts  or  not,  and,  if  he  elects  not  to  do  so,  the  business 
will  be  wound  up  in  the  usual  way.  If,  on  the  other  hand,  he 
concludes  to  complete  such  contracts,  he  becomes  personally  liable 
for  all  debts  contracted  after  the  death  of  the  decedent,  with  the 
right  of  recourse  to  such  estate  of  the  decedent  as  was  embarked 
in  such  business.  'An  executor  or  administrator  who  carries  on 
his  decedent's  trade  is  personally  liable  for  all  debts  contracted 
by  himself  in  the  management  of  the  concern.      If  expressly 
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authorized  to  carry  on  the  trade  by  the  will,  or  otherwise  duly 
empowered,  he  has  a  lien  for  his  reimbursement  upon  such  assets 
as  the  will  directs  to  be  employed.  Out  of  this  right  grows  an 
equity  of  trade  creditors  to  resort  to  this  fund  for  payment  after 
exhausting  the  personal  representative.  But  their  equity  is  de- 
pendent upon  his  heir,  and  unless,  after  paying  their  debts,  he 
could  have  reimbursed  himself  from  the  fund,  they  have  no  claim 
on  it.'  (7  Am.  &  Eng.  Encyc.  of  Law,  342.)  The  position  of 
an  administrator  in  sucli  cases  is  a  hard  one,  at  best.  If  the 
business  is  prosperous,  he  can  derive  no  benefit  from  it ;  if  it 
proves  disastrous,  he  is  personally  liable  for  all  loss  beyond  the 
value  of  the  assets  embarked  in  the  venture.  His  position  is 
one  of  pure  hazard,  which  he  assumes  for  the  benefit  of  others, 
without  the  slightest  possibility  of  advantage  to  himself.  (2 
Williams  Exrs.  1562;  Ferry  v.  Laible,  27  N.  J.  Eq.  149.) 

"  But,  while  the  administrator  has  the  right  to  reimburse  him- 
self from  the  personal  property  of  the  decedent  employed  in  the 
business,  the  question  here  presented  is  whether  this  right  exists 
to  the  exclusion  of  debts  contracted  by  the  decedent  in  his  life- 
time. In  Pennsylvania,  when  a  person  dies  all  his  creditors  at 
once  acquire  a  lien  upon  all  his  personal  property  within  the  State, 
and  the  law  commits  it  to  the  care  of  an  administrator  or  execu- 
tor upon  the  express  trust  to  give  each  his  due  according  to  law. 
(Horner  v.  Hasbrouck,  41  Pa.  St.  169.)  Was  then  this  lien  of 
the  general  creditors  at  death  subject  to  be  defeated  by  the  elec- 
tion of  the  administrator  to  complete  these  contracts,  or  was  their 
lien  superior  to  any  right  of  reimbursement  by  the  administrator  ? 
No  authority  has  been  cited  upon  this  question,  and  the  auditor 
has  been  unable  to  find  ahy  in  this  State.  Upon  principle  how- 
ever he  is  of  the  opinion  that  debts  contracted  by  the  decedent 
in  his  lifetime  are  the  superior  lien.  These  debts  are  known,  or 
ought  to  be  known,  by  the  administrator  to  be  in  existence  at  the 
time  of  the  decedent's  death,  and  his  election  to  complete  the 
contracts  was  made  with  this  knowledge.  His  right  to  reim- 
bursement in  this  regard  is  somewhat  similar  to  the  right  of  the 
heir  to  inherit  personal  property,  subject  to  be  defeated  by  those 
who  were  his  creditors  at  his  death.  This  seems  to  have  been 
the  accepted  view  in  the  analogous  case  of  a  direction  in  a  will 
to  continue  the  business  of  the  testator.    In  Lind.  Partn.  marg. 
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p.  609,  the  author  says :  *  The  liability  of  the  estate  of  a  de- 
ceased partner  to  persons  who  become  creditors  after  his  decease 
is  subject  to  its  liability  to  those  who  were  his  creditors  at  his 
decease.  These  last  must  first  be  paid,  and  although,  as  in  such  a 
case  as  Ex  parte  Garland,  they  might  not  be  able  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  trustee  in  bankruptcy, 
yet  in  administering  the  estate  of  a  person  whose  assets  have  been 
employed  in  trade,  in  pursuance  of  directions  contained  in  his 
will,  the  creditors  who  have  become  such  since  his  decease  cannot 
compete  with  his  other  creditors.'  (See  also  Colly.  Partn.,  §  633.) 
The  effect  of  this  view  will  be  to  exclude  from  the  present  dis- 
tribution all  debts  contracted  by  the  administrator  in  the  comple- 
tion of  these  contracts,  for  the  reason  that  the  claims  of  creditors 
in  existence  at  the  time  of  the  death  of  the  decedent  will  much 
more  than  consume  the  fund.  In  fact,  the  amount  of  these  claims 
in  existence  when  decedent  died  exceeds  many  times  the  amount 
for  distribution.  This  is  no  doubt  a  hardship  as  to  the  debts 
contracted  by  the  administrator,  but  parties  dealing  in  this  way 
are  bound  to  look  to  his  authority,  and  are  held  to  a  knowledge 
of  the  limitations  which  the  law  places  upon  him.  Their  only 
remedy  is  against  the  administrator,  where,  as  here,  there  is  no 
property  against  which  he  can  have  recourse. 

"Another  question  of  considerable  difficulty  arises  upon  the 
claims  for  wages  presented  by  the  employees  of  the  administrator 
in  the  completion  of  these  contracts.  It  is  plain  that  the  act  of 
assembly  giving  preferences  against  estates  of  decedents  does  not 
apply  to  these  claims.  If  any  preference  exists,  it  must  be  under 
the  Act  of  1872,  and  its  supplements.  The  Act  of  May  12,  1891, 
enlarges  the  scope  of  the  Act  of  1872,  and  provides  that  all  moneys 
that  may  be  due  for  any  period  not  exceeding  six  months  pre- 
ceding the  sale  or  transfer  of  the  property,  '  on  account  of  the 
death  or  insolvency  of  such  employer  or  employers,'  shall  be  a 
lien  upon  such  property.  This  language  has  been  held  to  mean 
an  accomplished,  and  not  a  contemplated,  event.  (Brown  v. 
Trust  Co.,  174  Pa.  St.  461,  34  Atl.  335.)  The  third  section  of 
the  Act  of  1872  is  left  undisturbed  by  subsequent  legislation,  and 
provides  that  '  in  all  cases  of  the  death  '  of  any  employer  the  lien 
shall  extend  to  every  property  of  such  employer.  (Hartman's 
Appeal,  107  Pa.  St.  327.)      It  is  plain  that  the  preference  given 
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by  the  act  only  includes  persons  who,  while  the  employer  lived, 
had  a  lien  upon  the  property  used  in  his  business.  After  death 
or  insolvency  the  property  is  in  the  custody  of  the  law,  and  after 
that  period  no  one  is  authorized  to  create  a  new  lien  upon  it. 
In  Robert's  Appeal  (no  Pa  St.  325,  5  Atl.  618),  the  labor  was 
performed  for  an  assignee  for  the  benefit  of  creditors  under  an 
assignment  made  after  a  levy.  The  court  there  said :  '  While 
these  labor  claims  are,  as  a  class,  meritorious,  and  to  be  favored 
as  far  as  possible,  yet  one  must  not  forget  that  they  depend  for 
their  validity  altogether  on  the  legislative  provisions  in  which 
they  originated.  A  laborer  must  bring  himself  within  those  pro- 
visions or  he  cannot  have  a  preference  over  other  creditors.  Ker- 
bin,  in  his  notice  to  the  sheriff,  claims  $300  out  of  any  moneys 
that  can  be  raised  from  the  sale  of  the  leasehold  of  Thomas 
Kerbin,  on  account  of  work  and  labor  performed  for  S.  M.  Reed. 
How  the  property  of  Thomas  Kerbin  was  to  be  made  answerable 
for  the  debt  of  S.  M.  Reed,  the  sheriff,  and  those  interested,  we 
are  not  informed.  From  evidence  extra  of  notice,  we  discover 
that  Reed  was  the  assignee  of  Kerbin,  and  that  the  work  set  forth 
in  the  claims  was  not  done  until  after  the  levy  on  the  appellant 
writ.  Thus  neither  by  notice  nor  by  oral  testimony  is  this  claim 
brought  within  the  provisions  of  the  statute.  Not  by  the  notice, 
because  the  work  does  not  appear  to  have  been  done  for  the 
lessee,  but  for  another  person.  Not  by  the  evidence,  because  if 
Kerbin,  the  claimant,  was  employed  by  the  assignee,  it  was  the 
business  of  the  assignee  to  pay  him,  and  charge  the  amount  thus 
paid  in  his  account  as  part  of  the  expenses  incident  to  the  admin^ 
istration  of  the  trust ;  but  his  liability  to  the  laborer  whom  he  had 
employed  was  as  much  personal  as  though  he  had  employed  him 
about  his  own  business.  It  follows  that  the  claim  could  not  be 
charged  over  to  that  part  of  the  assignor's  estate  which  was,  pre- 
viously to  the  assignment,  in  the  possession  of  the  sheriff  for  the 
use  of  the  owners  of  the  writs.  Neither  the  debtor  nor  his 
assignee  could  thus  charge  that  property.'  The  claims  here  pre- 
sented are  for  work  and  labor  done  after  the  death  of  J.  S.  Allam, 
contracted  for  by  his  administrator  in  the  completion  of  the  con- 
tracts mentioned.  At  the  time  this  labor  was  performed  this 
property  was  just  as  effectually  in  the  custody  of  the  law  for  dis- 
tribution as  it  could  haye  been  under  levy  or  assignment.     If  the 
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language  of  the  act  that  the  claim  must  precede  death  or  insol- 
vency is  to  be  given  eflfect,  these  claims  can  have  no  standing. 
Again,  it  would  seem  to  be  extremely  doubtful  whether  the  com- 
pletion of  unfinished  contracts  is  such  a  permanent  business  as 
is  contemplated  by  the  act.  (Lleivellyn's  Appeal,  193  Pa.  St.  458  ; 
Maurer^s  Appeal,  3  Pa.  Super.  Ct.  601.) 

"  The  book  accounts  of  the  decedent  have  been  the  occasion 
of  much  difficulty  to  all  concerned  in  this  investigation.  As 
already  stated,  this  was  chiefly  due  to  the  method  of  the  decedent 
in  charging  up  the  full  amount  of  all  contracts  as  soon  as 
awarded.  In  the  original  inventory  the  total  of  the  book  accounts 
as  thus  made  up  was  $40,598.33,  which  was  reduced  in  the  supple- 
mental inventory  to  $21,753.83.  The  auditor  is  now  asked  to 
charge  the  accountant  with  the  total  amount  of  these  accounts, 
including  the  building  contracts.  To  this  he  cannot  assent.  The 
building  contracts  offered  in  evidence  were  entire  contracts,  and 
imless  there  was  substantial  compliance  with  the  terms  of  the 
contracts  there  could  have  been  no  recovery.  {Sticker  v.  Over- 
peck,  127  Pa.  St.  446,  17  Atl.  iioo;  Gallagher  v.  Sharpless,  134 
Pa.  St.  134,  19  Atl.  491.)  And  for  failure  to  comply  with  the 
contracts  an  action  for  damages  would  no  doubt  lie.  The  admin- 
istrator undertook  to  complete  these  contracts^  and  suffered  a 
very  considerable  loss  in  so  doing.  The  creditors  must  either 
affrm  or  disaffirm  his  acts  in  so  doing.  They  cannot  at  the  same 
time  repudiate  his  losses  and  endeavor  to  get  the  benefit  of  his 
work  in  completing  the  contracts.  They  have  chosen  to  object 
to  his  completion  of  these  contracts,  and,  it  having  been  conclu- 
sively shown  that  they  were  completed  at  a  loss,  it  follows  that 
as  entire  contracts  they  possessed  no  value  whatever.  These 
contracts  will  therefore  not  be  considered  either  as  assets  or  col- 
lectible book  accounts.  The  administrator  has  been  examined 
with  reference  to  the  remaining  book  accounts,  and  testified  to 
those  collected  by  him.  He  says  he  used  due  diligence  to  collect 
all  outstanding  accounts,  and  there  is  no  testimony  to  impeach 
his  in  this  regard.  In  restating  the  account  he  will  be  charged 
with  the  amount  of  the  claims  so  collected." 

Harry  A,  Cyphers  and  Russell  C.  Stewart,  for  appellant. 

R.  E.  Wright,  for  appellees. 
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Per  Curiam. —  The  auditor's  findings  of  fact  and  conclusions 
of  law  appear  in  his  report.  The  exceptions  taken  to  the  report 
were  carefully  examined  by  the  president  judge,  who,  upon  due 
consideration,  dismissed  the  exceptions  and  affirmed  the  report. 
It  is  at  least  a  fair  inference,  from  his  inspection  of  the  report 
and  the  exceptions  filed  to  it,  that  he  failed  to  discover  any  error 
in  either  of  them.  His  unqualified  approval  of  the  report  and  his 
dismissal  of  the  exceptions  show  that  he  regarded  the  work  of  the 
auditor  as  a  complete  and  satisfactory  answer  to  the  claim  made 
by  the  appellant.  To  this  we  may  add  that  our  examination  of 
the  report  and  the  exceptions  to  it  has  satisfied  us  that  the 
auditor's  findings  of  fact  were  supported  by  the  evidence,  and 
that  his  conclusions  of  law  were  applicable  to  the  facts  as  found. 
We  therefore  affirm  the  decree  on  the  auditor's  report. 

Decree  affirmed,  and  appeal  dismissed,  at  the  cost  of  the 
appellant. 


Note.—  EXECUTORY  CONTRACTS  OF  DECEASED. 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Building  contracts. 

(d)  Discretionary  power  of  executor  or  administrator, 
{e)  Illustrative  cases. 

(a)  General  rule. —  It  is  a  presumption  of  law,  in  the.  absence  o{ 
express  words,  that  the  parties  to  a  contract  intend  to  bind  not  only 
themselves,  but  their  personal  representatives.  In  case  of  a  contract 
for  the  payment  of  money,  or  the  sale  or  purchase  of  property,  or  of 
a  covenant  of  warranty,  it  would  be  an  unreasonable  supposition  that 
the  parties  intended  that  the  obligation  should  not  survive  against  their 
representatives,  although  not  specially  named.  It  is  of  course  com- 
petent for  parties  to  agree  that  a  contract  shall  not  survive  death. 
(Kernochan  v.  Murray,  iii  N.  Y.  308,  18  N.  E.  868;  Chamberlain  v. 
Dunlop,  126  N.  Y.  46,  26  N.  E.  966:  Matteson  v.  Dent,  176  U.  S.  528, 
20  Sup,  Ct,  Rep.  419.  And  see  Riley  v.  Albany  Savings  Bank,  36  Hun, 
S13;  Bell  V.  Hewitt,  24  Ind.  280.) 

The  death  of  one  of  the  contracting  parties  does  not  always  put  an 
end  to  a  contract,  and  his  estate  may  be  liable  for  any  breach  after,  as 
well  as  before,  his  death.  If  a  contract  with  a  deceased  party  is  of  an 
executory  nature,  and  his  personal  representative  can  fairly  and  suffici- 
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ently  execute  all  that  the  deceased  could  have  done,  he  may  do  so,  and 
enforce  the  contract.  (Smith  v.  Wilmington  Coal  Co.,  83  111.  456; 
McCann  v.  Pennie,  100  Cal.  547,  35  Pac.  158.) 

(b)  Exception*. —  Where  the  contract  is  of  a  personal  character,  or 
requires  in  its  execution  the  exercise  of  peculiar  persona!  skill  or  taste,, 
it  cannot  be  enforced  as  against  administrator  of  deceased.  (Smith  v. 
Wilmington  Coal  Co.,  83  111.  498;  Kernochan  v.  Murray,  in  N.  Y.  308, 
18  N.  £.  868;  Chamberlain  v.  Dunlop,  126  N.  Y.  46,  26  N.  E.  966;  Janln 
V.  Brown,  59  Cal.  37;  Siler  v.  Gray,  86  N.  C.  566;  Marvel  v.  Phillips,  162 
M?ss.  399,  38  N.  E.  II 17;  Blakely  v.  Sousa,  197  Pa.  St  305,  329,  47  AtL 
286.) 

Governed  by  intention  of  the  parties.  (Shultz  v.  Johnson,  5  B.  Mon. 
497.)  The  opinion  is  both  interesting  and  valuable  in  consideration  of 
what  should  be  considered  personal.  (Lockart  v.  Forsythe,  49  Mo.  App. 
655;  Dickinson  v.  Calahan,  19  Pa.  St.  227.)  The  opinion  reviews  the 
cases.    (Smith  v.  Preston,  170  111.  179,  48  N.  E.  688.) 

All  contracts  must  be  construed  with  reference  to  their  subject-matter,, 
and  a  contract  defining  an  existing  relation  can  have  no  operation  when 
that  relation  ceases,  for  its  foundation  is  gone.  (Blakely  v.  Sottsa,  197 
Pa.  St.  305,  47  Atl.  286.) 

(c)  Building  contracts. —  Where  one  contracts  to  build  upon  land 
owned  by  him  a  house  for  another  by  a  certain  time,  and  dies  before 
that  time,  his  executors  are  bound  to  perform  the  contract.  If  the  lands 
descend  to  heirs  the  covenant  remains  in  force,  and  if  the  executor 
cannot  compel  the  heirs  to  permit  the  building,  he  is  liable  for  the  dam> 
ages,  if  he  have  assets  from  which  to  pay  them.  (Chamberlain  v.  Dunlop^ 
126  N.  Y.  46,  26  N.  E.  966.) 

And  that  an  ordinary  contract  for  the  erection  of  a  building  does  not 
terminate  with  death  of  the  contractor,  but  may  be  completed  by  his 
executor.    (See  Bambrick  v.  Webster  Church  Assn.,  53  Mo.  App.  225.) 

But  specific  performance  of  such  a  contract  was  refused  as  against  an 
administrator  in  an  action  brought  by  the  heirs.  (Gray  v.  Hawkins,. 
8  Ohio  St.  449) 

Contracts  outstanding  for  erection  of  buildings  on  land  of  testator^ 
and  only  partially  completed  at  his  death,  are  a  charge  against  the  per- 
sonal estate  in  the  first  instance.    (Taylor  v.  Taylor,  3  Bradf.  54.) 

(d)  Diacretionaiy  power  of  eocecutor  or  administrator. —  Where  a 
man  has  an  unfinished  contract  at  time  of  his  death,  it  is  necessary 
that  his  executors  or  administrators  should  have  the  power  to  agree 
with  the  other  contracting  party,  that  work  may  be  stopped;  an  executor 
may  have  the  right  to  determine  whether  remainder  of  work  shall  be  done 
or  not  (Dougherty  v.  Stephenson,  20  Pa.  St.  210.  And  see  Gilman  v. 
Wilber,  i  Dem.  547;  Meeker  v.  Vanderveer,  15  N.  J.  L.  392.) 

(c)  IXlnatrative  cases. —  Case  where  an  executor  continued  a  school 
in  discharge  of  testator's  contract  for  tuition,  etc.  (Gilman  v.  Wilber, 
I  Dem.  547) 
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A  contract  relating  to  a  partition  fence  and  providing  for  its  repairs 
ceases  with  death  of  either  party.     (Bland  v.  Umsted,  23  Pa.  St.  316.) 

A  contract  to  furnish  lumber  to  be  sawed  at  testator's  will  held  to  be 
personal  and  not  to  survive  death  of  party.  (Dickinson  v.  Calahan,  19 
Pa.  St.  227.) 

A  contract  to  develop  and  introduce  a  patent  held  personal  and  not 
binding  upon  the  executor.  (Marvel  v.  Phillips,  162  Mass.  400*  38  N.  £• 
1117;  Smith  V.  Preston,  170  III.  179,  48  N.  E.  688.) 

A  contract,  duration  of  which  is  not  fixed,  to  pay  for  tuition,  board,  etc., 
for  a  person  whom  the  promisor  is  not  bound  to  support,  is  terminated 
by  latter's  death.    (Browne  v.  McDonald,  i2p  Mass.  66.) 

Claim  for  heating  apparatus  contracted  for  during  testator's  life,  but 
mostly  set  up  after  his  death,  sustained  as  against  the  executor;  but 
claim  for  extra  work  ordered  by  the  executor  rejected.  (McKeown  v. 
Harvey,  40  Mich.  226.) 

An  administrator  may  comply  with  a  contract  made  by  decedent  for 
the  delivery  of  personal  property  paid  for  before  his  death,  the  breach 
of  which  would  result  in  damages  and  costs  to  the  estate.  (Roach  v. 
Ames,  80  Ky.  6.) 

A  contract  whereby  one  bound  himself  to  take  from  a  water  company 
when  organized,  $750  worth  of  water  p'er  annum  for  ten  years,  held 
binding  on  the  administrator  of  the  party  who  died  before  the  water  was 
ready  for  delivery.    (Drummond  v.  Crane,  159  Mass.  577,  35  N.  E.  90.) 


Thayer  et  al.  vs.  Rivers  et  al. 

[Supreme  Court  of  Massachusetts,  June  7,  1901 ;  60  N.  R  796.] 

Wills  —  Life    Estate  —  Power  of  Disposition  —  Limita- 
tions. 


J.  Where  testator  held  property  under  her  mother's  will,  giving  her  a 
life  estate,  and  power  to  dispose  of  the  property  at  her  death  among 
the  lineal  heirs  of  her  mother,  a  clause  of  her  will  giving  the 
children  of  her  sister  a  life  estate,  with  power  to  dispose  of  the 
property  by  will,  without  restriction,  conveyed  only  a  right  to  a 
life  estate,  and  was  void  as  to  the  power  of  disposition,  since  such 
power  as  granted  was  in  excess  of  that  which  testator  possessed. 

2,  Where  a  will  devised  property  to  a  person  for  life,  with  power  to 
dispose  of  the  same  by  will,  providing  that,  in  case  no  such  disposi- 
tion was  made,  the  remainder  should  go  to  devisee's  children,  such 
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provision  became  operative,  and  the  children  of  the  devisee  were 
entitled  to  the  property  on  its  appearing  that  the  power  of  dis- 
position granted  devisee  was  void,  because  greater  than  that  possessed 
by  devisor. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county; 
M.  P.  Knowlton,  Judge. 

Action  by  James  B.  Thayer  and  others,  as  trustees  under  the 
will  of  Rosalie  G.  Russell,  deceased,  against  Helen  Rivers  and 
others,  to  construe  a  will. 

Decree  rendered. 

Harold  Hutchinson,  for  plaintiffs  Thayer  and  Leverett 

Richard  D,  Ware,  Geo,  M,  Gushing,  Robt.  G.  Dodge,  and 
John  H.  Harwood,  for  defendant  Helen  Rivers. 

Geo,  A.  O,  Ernst,  for  defendant  Rosalie  G.  Sheffield. 

F.  D.  Allen,  for  defendant  Mary  Rivers. 

Knowlton,  J. —  The  first  question  that  arises  in  this  case  re- 
lates to  the  effect  of  that  part  of  the  ninth  clause  of  the  will  of 
Rosalie  G.  Russell  which,  after  appointing  the  income  for  life  of 
the  property  to  which  she  was  entitled  under  the  will  of  her 
mother  to  the  three  children  of  her  sister  Geraldine,  in  equal 
shares,  purports  to  give  the  remainder,  after  the  death  of  each 
of  them,  "  to  such  uses  and  for  or  to  such  person  or  persons,  not 
including  George  C.  Sheffield,  *  *  *  as  the  decedent  may 
by  last  will  and  testament,  and  notwithstanding  any  coverture, 
direct  and  appoint."  It  is  a  familiar  rule  of  law  that  a  donee  of 
a  power  of  appointment,  who  is  given  authority  to  choose  and 
appoint  an  object  of  the  power  according  to  his  judgment  and 
discretion,  cannot  delegate  the  exercise  of  that  discretion  to  an- 
other. An  attempt  to  delegate  a  power  of  appointment,  con- 
sidered merely  as  an  attempted  delegation,  is  of  no  effect,  (/n- 
gram  v.  Ingrain,  2  Atk.  88 ;  White  v.  Wilson,  i  Drew.  298 ;  Webb 
V.  Sadler,  8  Ch.  App.  419 ;  Carr  v.  Atkinson,  L.  R.  14  Eq.  397 ; 
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Williamson  v.  Farwell,  35  Ch.  Div.  128;  Burnaby  v.  Baillie,  42 
id.  282;  Topham  v.  Duke  of  Portland,  32  L.  J.  Ch.  257.)  On 
the  other  hand,  it  has  been  held  that  one  having  an  estate  with  a 
power  of  appointment,  under  which  he  may  give  an  absolute  in- 
terest, or  may  put  limitations  on  the  use  and  enjoyment  of  that 
which  otherwise  would  be  such  an  interest,  properly  may  exer- 
cise the  power  by  giving  one  substantially  the  whole  interest  in 
the  property  and  the  whole  control  of  it,  in  the  form  of  a  right 
of  personal  use  and  enjoyment  during  his  life,  with  a  right,  by 
deed  or  will,  to  appoint  persons  who  shall  have  it  after  his  death. 
It  has  been  held  in  some  of  these  cases  that  it  makes  no  difference 
whether  the  right  of  disposition  in  the  object  of  the  power  to 
whom  the  property  is  appointed  by  the  donee  of  the  power  is  by 
a  deed  or  will,  or  by  will  alone.  (Morse  v.  Martin,  34  Beav.  500; 
Slark  V.  Dakyns,  10  Ch.  App.  35.)  The  creation  of  such  a  right 
is  a  kind  of  delegation  of  the  power,  but  in  its  nature  it  is  rather 
a  statement  of  a  mode  of  enjoyment,  use,  and  disposition  of  that 
which  is  virtually  an  absolute  interest.  Such  an  execution  of  a 
power  by  a  donee  presupposes  that  the  delegated  power,  if  exer- 
cised, will  give  no  larger  interest  than  might  have  been  given  by 
tl)e  original  donee,  and  will  not  exceed  the  limits  of  the  original 
power.  It  is  plain  that  the  appointment  in  the  will  of  Rosalie  G. 
Russell  is  good,  so  far  as  it  gives  her  two  nieces  and  her  nephew 
life  estates,  respectively.  That  which  remains  of  her  appointment, 
when  taken  in  connection  with  that  which  immediately  precedes 
it,  we  think,  must  be  deemed  a  continuation  of  the  exercise  of  the 
power  of  disposition  of  the  share  of  her  mother's  estate  which 
was  given  to  her  under  her  mother's  will,  and  an  attempt  to 
delegate  the  selection  of  the  beneficiaries.  The  power  to  her 
nephew  and  nieces  to  appoint  to  anybody  except  George  C. 
Sheffield  is  void,  because  it  purports  to  authorize  an  appointment 
to  others  than  the  objects  of  the  power  mentioned  in  the  will 
under  which  she  was  acting.  She  could  dispose  of  the  estate  only 
among  the  lineal  heirs  of  her  mother,  Lydia  Smith  Russell,  and 
she  undertook  to  authorize  her  nephews  and  nieces  to  appoint  to 
others  than  those  heirs.  Whether  it  was  void  for  other  reasons, 
it  is  unnecessary  to  consider. 

The  attempt  to  create  a  power  of  appointment  in  her  nephews 
and  nieces  being  of  no  effect,  the  ^ext  question  is  whether,  not- 
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withstanding  the  form  of  appointment  which  appears  in  the  will 
of  George  R.  R.  Rivers,  these  words  in  Rosalie  G.  Russell's  will 
are  operative,  namely:  '*  and,  in  default  of  such  appointment,  shall 
convey  the  said  share  or  proportion  to  the  issue  of  the  decedent, 
in  fee  and  absolutely,  in  equal  shai'es,  by  representation,"  etc. 
We  are  of  opinion  that  they  are.  The  appointment  by  Rivers 
under  the  invalid  authority  was  as  if  there  had  been  no  appoint- 
ment by  him.  She  intended  this  disposition  of  the  property  to 
take  effect  if  there  should  be  no  effectual  appointment  by  her 
nephew  and  nieces.  These  words  give  the  estate  to  the  defend- 
ants Robert  W.  Rivers  and  Henry  F.  Rivers,  unless  there  is  some 
good  ground  of  objection  to  giving  them  effect.  It  is  truly  said 
in  argument  that  this  is  a  gift  to  a  class,  and  that  the  class  is  to 
l)e  determined  as  of  the  time  of  the  death  of  Rosalie  G.  Russell, 
when  her  will  takes  effect.  Whether  we  do  or  do  not  assume  that 
the  class  would  open  to  let  in  after-born  children  of  George  R.  R. 
Rivers  is  not  very  material,  for  no  children  were  bom  to  him  after 
the  death  of  Rosalie  G.  Russell.  If  others  had  been  bom,  even  as 
to  them  the  appointment  would  not  have  been  too  remote,  under 
the  rule  against  perpetuities ;  for  their  father,  George  R.  R.  Riv- 
ers, the  life  tenant  under  the  appointment,  was  living  at  the  time 
of  the  death  of  Lydia  Smith  Russell,  and  the  estate  would  vest  in 
possession  in  the  last  of  his  children  at  the  expiration  of  a  life  in 
being  when  the  will  of  the  original  testatrix  took  effect.  That  he 
was  not  named  in  the  original  will  is  immaterial ;  for  he  is  defi- 
nitely referred  to  as  life  tenant  in  the  appointment  in  the  will  of 
Rosalie  G.  Russell,  which  is  to  be  taken  in  connection  with  the 
will  of  Lydia  Smith  Russell,  and  for  this  purpose  read  as  if  it 
were  written  into  the  former  will. 

The  appointment  to  the  defendants  Robert  W.  Rivers  and 
Henrv  F.  Rivers  under  the  will  of  Rosalie  G.  Russell,  in  default 
of  a  valid  appointment  by  their  father,  is  good,  and  the  trust 
estate  held  for  the  benefit  of  George  R.  R.  Rivers  during  his  life 
is  to  be  paid  over  to  them  in  equal  shares. 

Decree  accordingly. 
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Ring  et  cd,  vs.  Lawless  et  al. 

TSupreme  Court  of  Illinois,  June  19,  1901;  190  111.  520,  60  N.  E.  881.] 

Wills  —  Testamentary  Capacity  —  DEtos  —  Validity  — 
Grantor's  Capacity  —  Cancellation  —  Laches  —  Evi- 
dence —  Sufficiency  —  Nonexpert  Testimony  —  Wit* 
NEssEs  —  Competency  —  Appeal. 

1.  An  objection  that  a  bill  is  multifarious  is  waived  by  filing  answer  and 

consenting  to  the  submission  of  the  issues  to  the  jury. 

2.  As  parties  who  inherit  lands  of  a  grantor,  in  case  he  dies  intestate, 

have  no  present  right  during  his  life  to  bring  a  suit  to  cancel  his 
deed  on  the  ground  of  mental  incapacity,  laches  cannot  be  impute4 
to  them  until  a  legal  right  attaches  in  them  by  his  death. 

3.  Nonexpert  witnesses,  who  were  acquainted  with  a  testator  and  have 

seen  him  frequently,  are  competent  to  express  aa  opinion  as  to  his 
mental  capacity,  though  they  have  never  seen  him  transact  business. 

4.  Alleged  erroneous  rulings  of  a  trial  court  in  excluding  a  transcript 

of  testimony  of  a  witness  on  a  former  trial  cannot  be  reviewed 
when  the  record  does  not  contain  the  transcript. 

5.  The  fact  that  a  testator  has  not  sufficient  mental  capacity  to  enable 

him  to  transact  the  ordinary  business  affairs  of  life  does  not  neces- 
sarily show  a  want  of  testamentary  capacity. 

6.  Absolutely  sound  and   perfect  mental  faculties  are  not  requisite  to 

testamentary  capacity. 

7.  Alleged  erroneous  instructions  applicable  to  feigned  issues  will  not 

be  reviewed,  where  the  chancellor  did  not  accept  the  jury's  findings 
thereon,  but  made  an  independent  finding  on  which  the  decree  was 
based. 
^.  The  test  of  mental  capacity  necessary  to  enable  a  grantor  to  make 
a  valid  deed  is  that  he  is  capable  of  understanding  in  a  reasonable 
manner  the  nature  and  effect  of  the  act  in  which  he  is  engaged. 
•9.  That  a  grantor  has  capacity  to  make  a  valid  deed  may  be  shown  by 

proof  that  he  is  capable  of  transacting  ordinary  business  affairs, 
la  The  grantor,  a  farmer,  was  a  man  of  feeble  mentality,  childlike  in 
speech  and  deportment,  and  incapable  of  transacting  even  the  most 
ordinary  business  matters.  His  family  regarded  him  as  incom- 
petent, and  transacted  all  his  business  affairs,  and  it  was  the  custom 
to  have  some  member  of  the  family  attend  him  whenever  he  went 
from  the  home  place.  The  grantee's  witnesses  were  of  the  opinion 
that  he  was  competent  to  transact  ordinary  business,  but  the  cross- 
examination  disclosed  only  a  few  isolated  instances  of  business 
transactions,  though  their  evidence  covered  a  period  of  more  than 
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thirty  years;  and  some  of  them  admitted  that  he  acted  and  talked  as 
being  incapable  of  taking  part  in  business  affairs.  Held,  that  a 
finding  that  he  was  wanting  in  mental  capacity  to  execute  a  valid 
deed  was  warranted. 

11.  After  the  death  of  a  grantor  who  had  executed  a  deed  reserving  the 

use  of  the  land  to  himself  fior  life,  the  grantee  was  incompetent  to 
testify,  in  his  own  behalf,  that  he  had  paid  rent  to  the  grantor  for 
the  use  of  the  premises  during  his  lifetime. 

12.  The  grantee  in  a  deed  which  is  vacated  on  the  ground  of  the  grantor's 

want  of  mental  capacity  is  not  entitled  to  repayment  of  the  con- 
sideration named  in  the  deed  and  cost  of  his  improvements,  when 
no  consideration  was  in  fact  paid,  and  the  improvements  do  not 
exceed  in  value  the  rent  for  his  use  of  the  land. 

Appeal  from  Circuit  Court,  Scott  county;  O.  P.  Thompson^ 
Judge. 

Bill  by  Bridget  Lawless  and  others  against  Jeremiah  Ring 
and  others.  From  a  decree  for  complainants,  defendants 
appeal. 

Reversed  in  part  and  remanded. 

Jeremiah  Ring,  Sr.,  died  March  17,  1894,  leaving,  him  surviv- 
ing, Ann  Ring,  his  wife,  three  sons,  Jeremiah,  Jr.,  James,  and 
William,  and  two  daughters,  Bridget  Lawless  and  Ellen  Woodall. 
A  writing  purporting  to  be  the  last  will  and  testament  of  said 
deceased  was  presented  to  the  County  Court  of  Scott  county, 
and  admitted  to  probate.  The  will  bequeathed  to  each  of  said 
daughters  of  the  testator  the  sum  of  $5,  and  bequeathed  and 
devised  all  his  real  property  and  the  remainder  of  the  personal 
property  owned  by  him  to  said  Ann  Ring,  his  wife,  for  and 
during  her  natural  life,  with  power  to  make  absolute  disposition 
of  it,  with  remainder  over  of  all  undisposed  property  to  the 
said  three  sons  of  said  testator.  The  will  was  dated  May  21, 
1890.  After  the  testator  had  signed  the  will,  he  and  Ann,  his 
wife,  in  the  year  1893,  executed  three  deeds,  purporting  to  con- 
vey all  the  real  estate  of  which  the  deceased  was  the  owner. 
One  of  these  deeds  purported  to  convey  a  tract  of  land  to  said 
James  Ring  for  a  stated  consideration  of  $600.  Another  pur- 
ported to  convey  two  lots  in  the  city  of  Winchester  to  said  Wil- 
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liam  Ring  and  James  Ring  for  a  stated  consideration  of  $800. 
The  other  of  said  deeds  purported  to  convey  certain  tracts  of 
land  to  Jeremiah,  Jr.,  and  William  Ring,  in  consideration  of 
$i  and  natural  love  and  affection.  In  May,  1894,  a  conservator 
was  appointed  for  said  Ann  Ring.  She  died  in  1896,  during 
the  pendency  of  this  proceeding,  and  without  having  disposed  of 
any  real  estate  after  the  death  of  her  husband. 

This  was  a  bill  in  chancery  in  the  Circuit  0>urt  of  Scott 
county,  to  the  October  term,  1895,  by  the  said  widow,  Ann  Ring, 
by  her  conservator,  and  the  said  two  daughters,  Bridget  Lawless 
and  Ellen  Woodall,  against  the  three  sons  of  said  Jeremiah 
Ring,  Sr.,  deceased,  to  contest  the  will  of  said  deceased,  and 
to  set  aside  and  vacate  the  three  deeds  executed  after  the  mak- 
ing and  signing  of  the  will,  and  also  to  set  aside  and  vacate 
five  other  deeds  previously  executed  by  the  said  Jeremiah  Ring, 
Sr.,  and  Ann  Ring,  his  wife,  on  the  ground  that  said  Jeremiah 
Ring,  Sr.,  was  lacking  in  mental  capacity  to  execute  the  sajd 
will  and  each  and  every  of  said  deeds,  and  for  the  further  alleged 
reason  the  execution  of  the  said  will  and  each  of  said  deeds  was 
procured  by  the  undue  influence  exercised  by  the  said  sons  of  said 
Jeremiah,  Sr.,  who  respectively  were  the  beneficiaries  under  said 
instruments.  The  said  five  deeds  referred  to  in  the  bill  as  hav- 
ing been  made  prior  to  the  making  of  the  will  were  certain  deeds 
signed  by  said  Jeremiah  Ring,  Sr.,  and  Ann  Ring,  his  wife, 
as  follows:  One  dated  March  20,  1867,  purporting  to  convey 
certain  lands  to  said  William  for  the  stated  consideration  of 
$500;  one  dated  March  20,  1867,  purporting  to  convey  certain 
lands  to  Jeremiah,  Jr.  (and,  in  case  of  his  death  without  "  heirs," 
to  James  and  William  Ring),  for  a  stated  consideration  of  $500 ; 
one  dated  February  20,  1873,  purporting  to  convey  certain  other 
tracts  of  land  to  Jeremiah,  Jr.,  for  a  stated  consideration  of 
$500;  one  of  the  same  date,  acknowledged  July  28,  1873,  pur- 
porting to  convey  certain  other  tracts  to  James  for  a  stated 
consideration  of  $500;  and  one  dated  March  4,  1875,  purporting 
to  convey  still  other  lands  to  James  for  a  stated  consideration 
of  $1,000.  All  of  said  five  deeds  reserved  the  possession  and 
use  of  the  lands  to  the  grantors  for  and  during  their  natural  lives, 
except  the  deed  dated  March  4,  1875.  '^^  ^^^^  alleged  no 
,valuable  or  money  consideration  was  paid  by  any  of  the  grantees 
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in  any  of  the  deeds  sought  to  be  avoided  by  the  bill,  and  that 
said  Jeremiah,  Sr.,  at  and  before  the  date  of  the  first  of  said 
conveyances,  to  wit,  March  20,  1867,  and  from  thenceforth,  con- 
tinuously, during  the  remainder  of  his  life,  was  of  unsound  mind, 
and  mentally  incaipable  of  executing  a  valid  deed  or  will. 

A  demurrer,  general  and  special,  was  presented  to  the  bill. 
The  grounds  of  demurrer  were  that  the  bill  was  multifarious, 
in  that  it  presented  distinct  matters  and  causes,  and  that  it 
should  not  be  entertained  as  to  the  conveyances  of  1867,  1872, 
1873,  and  1875,  because  of  laches,  and  that  the  allegations  as  to 
the  charges  of  the  exercise  of  undue  influence  were  insufficient. 
The  demurrer  was  sustained  on  the  latter  of  these  grounds,  and 
overruled  as  to  the  others.  The  bill  was  amended  in  respect  of 
the  charge  of  undue  influence,  and  the  defendants  each  made 
answer  thereto.  Replications  were  filed,  and  the  court,  without 
objection  on  the  part  of  any  of  the  parties,  caused  issues  of 
fact  out  of  chancery  as  to  the  validity  of  each  of  said  eight  deeds, 
and  an  issue  at  law  under  the  statute  whether  the  writing  pro- 
duced was  the  will  of  said  deceased,  Jeremiah  Ring,  Sr.,  to  be 
submitted  to  the  same  jury  for  trial.  These  issues  had  been 
submitted  twice  before  to  juries.  The  jury  by  whom  the  cause 
was  first  heard  were  unable  to  agree.  On  the  second  hearing 
the  findings  were  the  said  Jeremiah  Ring  was  mentally  inca- 
pable of  making  a  valid  deed  or  will.  At  the  last  hearing  the 
jury  returned  special  findings  that  said  Jeremiah  Ring,  Sr.,  was 
lacking  in  mental  capacity  to  execute  each  and  every  of  the 
said  deeds,  and  that  he  was  unduly  influenced  in  making  each 
and  every  of  them,  and  that  the  paper  writing  purporting  to  be 
the  last  will  and  testament  of  the  said  Jeremiah  Ring,  Sr.,  was 
not  the  will  of  the  alleged  testator.  The  chancellor  set  aside 
the  finding  that  the  deeds  were  the  result  of  undue  influence 
exercised  over  the  said  grantor,  but  otherwise  accepted  the  find- 
ings of  the  jury  as  to  the  deeds,  and  overruled  a  motion  to  grant 
a  rehearing  of  the  other  issues,  and  entered  a  decree  setting 
aside  and  vacating  the  deeds  and  the  will,  and  declaring  all  of 
the  property  involved  to  be  intestate  property,  and  belonging 
to  the  parties  complainant  and  defendant,  as  tenants  in  com- 
mon (said  Ann  Ring,  widow  of  said  deceased,  having  departed 
this  life  during  the  pendency  of  the  proceeding),  and  further  en- 
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tered  k  decree  in  partition  accordingly.  This  is  an  appeal  by 
the  sons,  Jeremiah,  Jr.,  William,  and  James  Ring,  to  reverse 
the  decree. 

H.  G,  Whitlock  and  James  A,  Warren,  for  appellants. 

Mark  Meyerstein  and  /.  M,  Riggs,  for  appellees. 

BoGGS,  J.  (after  stating  the  facts). —  The  theory  of  the  bill  is 
that  said  Jeremiah  Ring,  Sr.,  was,  at  and  before  the  year  1867 
(the  date  of  the  first  conveyance  sought  to  be  avoided),  and 
from  thenceforth,  continuously,  during  the  remainder  of  his 
lifetime,  lacking  in  mental  power  to  make  a  valid  disposition 
of  his  property,  either  by  deed  or  will;  that  during  that  period 
of  time  the  appellant  Jeremiah,  Jr.,  received  two  deeds  for  real 
estate  from  him,  the  appellant  James  three  deeds,  the  appel- 
lants William  and  James  one  deed,  the  appellants  Jeremiah,  Jr., 
and  William  one  deed,  and  the  appellant  William  one  deed ;  that 
all  of  said  parties  claim  as  devisees  under  the  alleged  will  of 
said  Jeremiah,  Sr.  The  alleged  ground  of  invalidity  of  each  of 
the  deeds  and  of  the  will  is  the  same,  viz.,  the  lack  of  mental 
capacity  of  the  grantor  and  testator.  The  appellants  (defend- 
ants to  the  bill)  were  alike  interested  in  the  provisions  of  the 
will,  and  the  ground  of  attack  upon  the  validity  of  the  will  and 
upon  the  deeds  was  the  same.  The  appellants  William  and 
James  were  jointly  interested  in  the  deeds  of  date  January  10, 
1893,  and  the  appellants  Jeremiah,  Jr.,  and  William  had  like 
joint  interest  in  the  deed  of  date  June  8,  1893.  The  deed  of 
March  20,  1867,  to  Jeremiah,  Jr.,  was  so  conditioned  as  to  create 
a  possible  reversionary  interest  in  James  Ring,  and  the  deed  of 
February  20,  1873,  to  Jeremiah,  Jr.,  was  so  conditioned  as  to 
create  a  possible  reversionary  interest  in  James  and  William. 

It  cannot  be  urged  in  this  court  the  bill  is  multifarious.  The 
appellants  did  not  abide  by  their  demurrer,  but  filed  answers  to 
the  bill  upon  its  merits,  and  consented  to  the  submission  of  the 
issues  of  &ct  so  made  by  the  bill  and  answers  to  a  jury,  and 
these  issues  have  been  three  times  heard  by  as  many  different 
juries.  The  objection  the  bill  is  multifarious  must  be  regarded 
as  waived. 
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.  Prior  to  the  death  of  their  father,  the  complainants  below, 
appellees  here,  had  no  legal  interest  in  his  property,  and  could 
not  have  been  heard  in  the  courts  to  question  the  validity  of 
instruments  executed  by  him.  They  brought  this  bill  in  due 
season  after  his  death,  and  laches  cannot  be  imputed  to  them 
on  the  ground  the  deeds  were  executed  many  years  before  the 
death  of  their  father.  Laches  is  neglect  or  omission  to  assert  a 
right.  (i2  Am.  &  Eng.  Encyc.  of  Law,  533.)  Those  persons 
who,  in  case  a  grantor  shall  die  intestate,  will  inherit  his  lands 
have  no  present  right  during  the  life  of  the  grantor,  and  cannot 
institute  actions  at  law  or  suits  in  equity  to  avoid  such  deeds 
or  cancel  them  while  the  grantor  is  living.  (Baldwin  v.  Golde, 
88  Hun,  115,  34  N.  Y.  Supp.  587;  Borders  v.  Hodges,  154  111. 
498,  39  N.  E.  597.)  Hence  laches  cannot  be  imputed  to  them 
until  a  legal  right  attaches  in  them  to  act. 

The  complaint  that  nonexpert  witnesses,  who,  as  appellants 
allege,  had  never  seen  the  testator  transact  any  business,  and  who, 
as  is  alleged,  gave  no  facts  to  the  jury  touching  his  capacity  to 
transact  the  ordinary  business  affairs  of  life,  were  permitted  by 
the  court  to  give  opinions  as  to  his  capacity  to  transact  such 
affairs  is  not  well  grounded.  This  objection  referred  to  a  number 
of  witnesses  who  had  resided  for  many  years  in  the  same  neigh- 
borhood with  the  testator,  were  well  acquainted  with  him,  had 
seen  him  frequently  during  the  period  of  acquaintanceship,  and 
often  talked  with  him,  and  observed  his  actions  and  conduct,  and 
who  were  allowed  to  express  to  the  jury  their  belief  and  indi- 
vidual opinion  as  to  his  capacity  to  transact  the  ordinary  business 
affairs  'of  life.  These  witnesses  were,  respectively,  competent  to 
express  an  opinion  as  to  the  mental  status  of  the  testator,  and  it 
was  not  error  to  permit  them  to  so  testify  before  the  jury. 
(Keithley  v.  Stafford,  126  111.  507,  18  N.  E.  740;  Jamison  v. 
People,  145  111.  357,  34  N.  E.  486 ;  Craig  v.  Southard,  148  111.  37, 
35  N.  E.  361.)  It  is  true  a  number  of  them  testified  they  had 
never  seen  the  testator  transact  any  business  matter.  They  how- 
ever testified  they  had  observed  that  he  did  not  transact  such  mat- 
ters, but  that  his  wife  or  some  other  member  of  the  family  always 
moved  and  acted  in  such  affairs,  even  when  the  testator  was 
present  and  was  the  party  directly  interested  in  the  transaction. 
The  fact  that  under  such  circumstances  the  members  of  the  family 
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treated  the  testator  as  incapable  to  act,  and  that  he  submitted 
and  allowed  them  to  act  for  him,  was  significant,  and  as  com- 
petent as  if  the  witnesses  had  testified  they  had  observed  the 
testator  in  unsuccessful  attempts  to  transact  business  affairs. 

The  appellants  introduced  the  ofHcial  reporter  of  the  court  as  a 
witness,  who  produced  what  he  testified  was  a  correct  transcript 
of  the  evidence  given  by  one  Lawson  as  a  witness  on  the  former 
hearing  of  the  cause,  and  appellants  offered  the  same  in  evidence 
for  the  purpose  of  impeaching  the  testimony  given  at  this  hearing 
by  the  same  witness.  It  is  complained  the  court  refused  to  permit 
such  transcript  to  be  introduced.  The  record  does  not  contain 
the  official  transcript,  and,  aside  from  all  other  questions  as  to 
the  admissibility  of  that  item  of  evidence,  the  complaint  must  be 
overruled  for  the  reason  we  cannot,  in  the  absence  of  the  tran- 
script, determine  whether  it  was  proper  to  be  received  in 
evidence. 

Instructions  Nos.  3,  7,  11,  and  13,  given  in  behalf  of  the 
appellees,  were  to  the  effect  that  unless  the  jury  believed,  from 
the  evidence,  the  testator  had  sufficient  mental  capacity  to  enable 
him  to  transact  the  ordinary  business  affairs  of  life,  he  could  not 
make  a  valid  will.  In  buying  and  selling  property,  adjusting 
accounts,  collecting  or  paying  out  moneys,  borrowing  money  or 
making  loans,  and  in  other  business  transactions  of  life,  important 
considerations  arise  which  are  not  involved  in  the  disposition  of 
property  by  will.  A  will  does  not  take  effect  during  the  lifetime 
of  the  testator,  and  for  that  reason  the  act  of  making  a  will  does 
not  interfere  with  the  use  of  the  property  by  the  testator.  He 
may  enjoy  the  property  as  fully  after  as  before  the  making  of  the 
will,  and  his  personal  convenience  and  physical  comfort  are  not 
to  be  affected  by  an  imprudent  or  ill-judged  provision  in  his  will 
as  to  the  enjoyment  of  the  property  by  others  after  he  shall  have 
no  further  need  of  its  use.  A  sale  of  property  becomes  operative 
during  the  lifetime  of  the  seller,  and  on  the  consummation  of  the 
transaction  he  must  surrender  possession  of  the  property  to  the 
buyer,  and  at  once  forego  all  further  right  to  enjoy  the  use  or 
benefit  thereof.  It  then  becomes  important  for  him  to  understand 
and  comprehend  the  value  of  that  which  he  is  to  receive  for  that 
which  he  parts  with  by  the  sale,  and  to  determine  whether  it  is  to 
his  interest  to  retain  that  which  he  has,  or  to  deprive  himsell  of 
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it,  and  receive  some  other  thing  or  representative  of  value  in  its 
stead.  The  buyer  will  exercise  his  judgment,  knowledge,  experi- 
ence, and  shrewdness  to  the  end  that  he  may  become  the  owner 
of  the  property  of  the  seller  on  terms  the  most  favorable  possible 
to  himself.  The  vendor  must  have  mental  strength  and  under- 
standing to  compete  with  his  business  antagonist  and  protect  his 
own  interest,  but  the  testator  has  no  antagonist  to  meet,  and  no 
necessity  to  consider  whether  he  will  be  benefited  or  injured  by 
the  act  in  which  he  is  engaged.  The  ordinary  business  trans- 
actions of  life  involve  a  contest  of  reason,  judgment,  experience, 
and  the  exercise  of  mental  powers  not  at  all  necessary  to  the 
testamentary  disposition  of  property. 

It  has  often  been  said  that  a  person  who  has  mental  power  to 
understand  and  transact  the  ordinary  business  affairs  of  life  has 
capacity  to  make  a  valid  will.  The  truth  of  the  proposition  cannot 
be  doubted,  but  it  must  not  be  understood  to  mean  that  that  de- 
gree of  mental  power  and  vigor  is  requisite  to  testamentary 
capacity.  Mental  perception  and  power  to  think  and  reason  of  a 
lesser  degree  may  be  all  that  is  requisite  to  the  full  understanding 
of  everything  involved  in  the  execution  of  a  will.  The  want  of 
that  degree  of  understanding  necessary  to  enable  one  to  transact 
the  ordinary  affairs  of  life  does  not  necessarily  show  incapacity  to 
execute  a  valid  will.  It  is  stated  in  Jarman  on  Wills  (5th  Am.  ed. 
95),  that  "the  same  degree  of  capacity  is  not  requisite  to  the 
making  of  a  valid  will  that  is  necessary  to  the  making  of  a  con- 
tract or  to  manage  the  ordinary  business  of  life."  In  Greene  v. 
Greene  (145  111.  264,  33  N.  E.  941),  we  said  (page  276,  145  111., 
and  page  943,  33  N.  E.)  :  "  If,  therefore,  the  degree  of  mentality 
required  in  the  making  of  a  valid  will  is  no  greater  than  that 
exhibited  in  such  ordinary  affairs,  it  would,  as  before  said, 
logically  follow  that  he  who  conducted  himself  according  to  the 
standards  observed  by  the  mass  of  the  people  in  such  affairs  would 
be  capable  of  executing  a  testamentary  disposition  of  his  prop- 
erty. But  it  does  not  necessarily  follow  that  the  converse  of  the 
proposition  must  also  be  logical  or  true.  There  are  undoubtedly 
many  cases,  as  in  Harvey  v.  Sullens  (46  Mo.  147),  and  in  this 
case,  where  it  might  be  applicable,  or,  at  least,  would  do  no  harm ; 
but  we  are  of  opinion,  both  upon  authority  and  reason,  that  it 
cannot  be  laid  down  as  a  rule  of  law  applicable  to  cases  of  the 
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contest  of  wills."  In  Craig  v.  Southard  (supra),  we  said  (page 
45,  148  111.,  and  page  362,  35  N.  E.) :  "  The  real  question  sub- 
mitted to  the  jury,  however,  is  not  whether  the  party  had  suffi- 
cient mental  capacity  to  comprehend  and  transact  ordinary  busi- 
ness, but  did  he,  at  the  time  of  making  the  instrument  purporting 
to  be  his  will,  have  such  mind  and  memory  as  enabled  him  to 
understand  the  particular  business  in  which  he  was  then  engaged  ? 
(i  Redf.  Wills,  123,  124;  Campbell  v.  Campbell,  130  111.  466,  22 
N.  E.  620,  6  L.  R.  A.  167 ;  Greene  v.  Greene,  supra;  Stevens  v. 
Van  Cleave,  4  Wash.  C.  C.  262,  Fed;  Cas.  No.  13412;  Harrison 
V.  Rowan,  3  Wash.  C  C  580,  Fed.  Cas.  No.  6,141.)  If  he  did  — 
if  he  was  able  to  remember  who  were  the  natural  objects  of  his 
bounty,  recall  to  mind  his  property,  and  make  disposition  of  it 
understandingly,  according  to  some  purpose  or  plan  formed  in  his 
mind  —  he  was  possessed  of  testamentary  capacity,  and  with  such 
capacity,  uninfluenced  improperly  by  others,  he  may  make  valid 
testamentary  disposition  of  his  estate."  In  Taylor  v.  Cox  (153 
111.  220,  38  N.  E.  656),  we  held  ability  to  transact  the  ordinary 
affairs  of  life  was  not  the  true  test  of  testamentary  capacity.  The 
same  doctrine  is  announced  in  25  Am.  &  Eng.  Encyc.  of  Law^ 
970,  and  many  cases  are  cited  in  note  2  in  support  of  the  text. 
It  is  manifest  these  instructions  may  have  misled  the  jury  to 
erect  a  higher  standard  of  testamentary  power  than  the  law  re- 
quires to  authorize  the  testator  to  execute  a  valid  will. 

Another  error,  of  like  nature,  permeated  the  instructions.  In- 
struction No.  15,  given  in  behalf  of  the  appellees,  is  as  follows: 
"  You  are  further  instructed  that  a  sound  mind  and  memory  are 
both  necessary  qualifications,  under  the  law,  for  making  a  valid 
will,  and  if  one  of  those  necessary  elements  was  wanting  at  the 
time  of  making  said  will  it  is  not  valid."  Instruction  No.  7  was 
to  the  effect  that  the  jury  might  consider  whether  the  "  mind  and 
memory,  or  both  or  either,  were  so  affected  "  as  that  the  testator 
was  mentally  incapable,  etc.  In  Daly  v.  Daly  (183  111.  269,  55 
N.  E.  671),  we  said  (page  272,  183  111.,  and  page  671,  55  N.  E.)  : 
"  Section  i  of  chapter  148  of  the  Revised  Statutes,  entitled 
*  Wills,'  relates  to  the  competency  of  a  testator ;  and,  as  to  his 
requisite  mental  capacity,  the  expression  of  the  statute  is,  such 
testator  shall  be  of  *  sound  mind  and  memory.'  Long  prior  to 
the  enactment  of  the  statute,  the  legal  meaning  of  the  phrases. 
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*  sound  mind  and  memory/  '  sound  and  disposing  mind  and 
memory/  and  '  sound'  and  disposing  mind/  had  become  well 
established.  They  were  convertible  tetms,  and  were  used  inter- 
changeably, to  denote  that  degree  of  mental  strength  and  power 
deemed  requisite  to  testamentary  capacity.  Absolutely  sound  and 
perfect  mental  faculties  were  not  requisite  to  such  capacity,  nor 
was  such  the  interpretation  of  the  word  '  sound '  as  employed  in 
any  of  such  phrases,  but  the  phrases  were  employed  as  expressive, 
in  their  entirety,  of  the  degree  of  mental  power  and  vigor  which 
a  testator  should  possess  in  order  to  be  competent  to  dispose  of  his 
estate  by  will."  In  Yoe  v.  McCord  (74  111.  33),  we  said  (page 
40)  :  ''  The  expression  '  sound  mind  and  memory,'  as  used  in  the 
statute,  we  conceive  means  nothing  more  than  the  words  *  sound 
and  disposing  mind,'  frequently  employed  in  reference  to  this 
subject.  *  *  *  Littleton  makes  the  terms  '  of  nonsane  mem- 
ory,' '  non  compos  mentis/  and  '  not  of  sound  memory  '  con- 
vertible terms.  (2  Co.  Litt.,  §  405.)  *  *  *  in  the  investiga- 
tion of  the  question  of  the  mental  capacity  of  a  testator,  evidence 
tending  to  show  his  memory  had  become  defective  and  unsound  is 
proper  for  the  consideration  of  the  jury.  Every  faculty  of  the 
mind  may  be  the  subject-matter  of  testimony  in  order  that  the 
jury  may  have  the  necessary  information  and  knowledge  to  en- 
able them  to  determine  whether  the  testator  possessed  that  degree 
of  mental  strength,  power,  and  understanding  which,  in  the 
meaning  of  the  statute,  constitutes  a  '  sound  and  disposing  mind  ' 
or  '  sound  mind  and  memory.'  Evidejice  that  the  testator's  mem- 
ory was  naturally  weak,  or  had  become  impaired  and  defective, 
and  the  degree  of  such  weakness  or  impairment,  is  proper  for 
consideration,  together  with  all  other  testimony  relative  to  the 
mental  qualities  and  faculties  of  the  testator.  But  when  all  such 
evidence  has  been  produced,  the  matter  for  decision  is  not  the 
strength  of  the  single  faculty  of  memory  possessed  by  the  testator, 
but  whether  that  general  condition  of  mental  strength  exists 
which  IS  denominated  by  the  statute  *  sound  mind  and  memory.' " 
In  the  case  last  cited  we  held  the  meaning  of  the  phrase 
"  sound  mind  and  memory  "  is  that  the  person  under  considera- 
tion possesses  sufficient  understanding  and  mental  power  "  to 
comprehend  what  property  he  has  to*  dispose  of,  the  natural  ob- 
jects of  his  affection  and  bounty,  to  understand  the  nature  of  his 
acts,  and  the  effect  his  will  would  have  on  the  natural  objects  of 
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his  bounty  and  affection.*'  It  was  error  to  advise  the  jury,  as 
was  done  in  said  instructions  Nos.  7  and  15,  that  both  a  sound 
mind  and  a  sound  memory  were  necessary  to  mental  capacity  to 
execute  a  will.  The  verdict  rendered  by  the  jury  that  the  writing 
produced,  purporting  to  be  the  will  of  said  Jeremiah  Ring,  Sr., 
**  is  not  the  last  will  and  testament  of  the  said  Jeremiah  Ring, 
Sr.,"  has  the  same  force  and  effect  as  the  verdict  of  a  jury  in  an 
action  at  law.  {Rutherford  v.  Morris,  yj  111.  397;  Long  v.  Long, 
107  id.  210.)  It  appearing  to  us  that  error  crept  into  the  charge 
of  the  court  to  the  jury,  and  may  have  contributed  to  the  verdict, 
it  becomes  our  duty  to  reverse  the  decree  so  far  as  it  is  based 
upon  that  verdict.    (Guild  v.  Hull,  127  111.  523,  20  N.  E.  665.) 

The  verdicts  rendered  by  the  jury  that  the  said  Jeremiah  Ring, 
Sr.,  had  not  sufficient  mental  power  and  capacity  to  execute  the 
said  eight  several  deeds  in  question,  and  that  he  was  unduly  in- 
fluenced by  the  appellants  in  making  each  of  said  deeds,  were 
upon  feigned  issties  arising  out  of  chancery,  and  were  advisory, 
merely,  to  the  court.  The  chancellor  did  not  accept  the  findings 
that  the  deeds  were  the  result  of  the  exercise  of  undue  influence 
on  the  part  of  the  appellants,  and  refused  to  be  controlled  by  such 
findings.  The  findings  that  the  said  Jeremiah  Ring,  Sr.,  was 
wanting  in  mental  power  and  ability  to  execute  the  said  deeds, 
coincided  with  the  conclusions  reached  by  the  chancellor  as  to 
the  weight  of  the  evidence.  The  decree  that  tiie  deeds  be  vacated 
and  canceled  is  the  result  of  the  application  by  the  chancellor  of 
the  principles  of  law  applicable,  in  his  judgment,  to  the  facts 
which  he  believed  to  be  established  by  the  preponderance  of  the 
evidence.  It  is  therefore  unimportant  to  consider  the  complaints 
that  the  court  fell  into  error  in  instructing  the  jury  as  to  the  law 
applicable  to  these  feigned  issues.  (Guild  v.  Hull,  supra;  Kin- 
nah  V.  Kinnah,  184  111.  284,  56  N.  E.  376.)  The  decree  as  to  this 
branch  of  the  case  is  to  be  regarded  by  us  as  other  ordinary  de- 
crees in  equity.  The  inquiry,  then,  is,  is  the  decree  as  to  the 
deeds  supported  by  sufficient  competent  testimony  and  justified 
by  the  application  of  correct  legal  principles  to  the  state  of  case 
made  by  the  proofs?  The  only  complaints  preferred  to  the  action 
of  the  court  in  admitting  testimony  to  be  introduced  are  those 
which  we  have  hereinbefore  investigated  and  found  to  be  ground- 
less. 

Vol.  VI  —  45 
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The  test  of  mental  capacity  necessary  to  enable  a  grantor  to 
make  a  valid  deed  is  that  he  is  capable  of  understanding,  in  a 
reasonable  manner,  the  nature  and  effect  of  the  act  in  which  he 
is  engaged.  {Lindsey  v.  Lindsey,  50  111.  79,  99  Am.  Dec.  489; 
Wiley  V.  Ewalt,  66  111.  26;  Titcomb  v.  Vantyle,  84  id.  371; 
WUlemin  v.  Dunn,  93  id.  511;  English  v.  Porter,  109  id.  285; 
Perry  v.  Pearson,  135  id:  218,  25  N.  E.  636;  16  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  624.)  That  he  has  such  capacity  may 
be  shown  by  proof  that  he  is  capable  of  transacting  ordinary 
business  affairs  wherein  his  interest  is  involved.  If  he  has  mental 
power  to  comprehend  and  protect  his  own  interest  in  such  ordi- 
nary business  affairs,  the  tribunal  to  whom  the  question  is  sub- 
mitted may  regard  him  as  competent  to  understand  the  nature 
and  effect  of  the  act  of  disposing  of  his  property  by  deed.  If 
he  is  lacking  in  that  degree  of  compreheifsion,  it  may  well  be 
regarded  he  is  incapable  of  understanding  the  nature  and  effect 
of  the  act  of  disposing  of  his  land  to  another. 

Jeremiah  Ring,  Sr.,  came  to  Scott  county,  111.,  as  early  as 
1854.  His  oiicupation  was  that  of  a  farmer,  and  fox  a  few  years 
he  lived,  with  his  wife  and  children,  on  a  small  forty-acre  farm. 
The  title  to  the  forty-acre  tract  of  land  was  in  him,  and  the  other 
tracts  of  land  in  question  were  subsequently  bought,  from  time  to 
time,  and  deeds  taken  in  his  name.  He  resided  in  Scott  county 
from  1854  until  the  date  of  his  death,  March  17,  1894.  Thirty- 
five  witnesses  were  examined  in  behalf  of  the  appellees  on  the 
issue  of  the  sanity  or  mental  ability  of  said  Jeremiah  Ring,  Sr.^ 
during  all  the  period  of  his  life  after  coming  to  Scott  county, 
which  was  thirteen  years  prior  to  the  execution  of  the  earliest  of 
the  deeds  here  brought  into  question.  A  greater  number  of  wit- 
nesses were  introduced  for  the  appellants  on  the  same  issue.  The 
chancellor  saw  these  witnesses,  and  heard  them  testify,  which, 
as  we  have  frequently  remarked,  gave  him  opportunities  for  cor- 
rectly determining  as  to  the  weight  of  their  testimony  superior  to 
that  enjoyed  by  a  court  of  review.  The  greater  number  of  the 
witnesses  who  testified  in  behalf  of  the  appellees  had  for  many 
years  —  some  of  them  for  thirty  years  —  been  neighbors  of  Mr. 
Ring,  Sr.,  were  intimately  acquainted  with  him,  and  had  had 
frequent  and  ample  opportunity  to  observe  his  actions  and  con- 
duct, and  judge  of  his  mental  capacity,  and  they  testified  it  was 
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their  belief  he  was  mentally  incapable  of  transacting  ordinary 
business  affairs  —  not  that  he  was  insane,  or  that  his  mind  had 
become  impaired  by  age  or  disease  or  otherwise,  but  that  he  was 
naturally  deficient  in  mental  power,  by  nature  weak  and  feeble  in 
mind. '  The  testimony,  as  given  by  these  witnesses,  is  too  volumi- 
nous to  be  treated  in  detail.  Summarized,  it  seemed  to  justify 
the  chancellor  in  concluding  that  said  Jeremiah  Ring,  Sr.,  was  a 
man  of  feeble  mentality;  childish  in  speech  and  deportment; 
lacking  in  mental  power  to  carry  on  connected  conversation  on 
any  subject;  unable,  though  a  farmer,  to  comprehend  values  of 
farm  products  or  domestic  animals,  or  to  understand  and  transact 
even  the  most  ordinary  business  matters ;  regarded  by  his  family 
as  incompetent  and  incapable;  and  that  he  submitted  himself  to 
control,  and  permitted  the  property  which  stood  in  his  name  to 
be  controlled,  bought,  sold,  and  bargained  by  his  wife.  Many  of 
these  witnesses  testified  to  instances  of  the  disposition  of  the  prod- 
ucts of  the  farm  —  cattle,  sheep,  hogs,  and  other  property  — 
which  stood  in  his  name,  by  sales  and  exchanges,  in  which  trans- 
actions his  wife  or  some  member  of  the  family  carried  on  the 
conversation,  concluded  the  contract,  and  received  the  money, 
while  he  stood  by  without  participating  in  the  transaction.  Other 
of  the  witnesses  had  performed  labor  on  the  farm,  such  as  cutting 
wood,  making  rails,  clearing  land,  plowing,  shocking  com,  sowing 
wheat,  building  fences,  threshing  grain,  repairing  the  farm  build- 
ings, etc.,  and  they  testified  that  they  were  employed,  controlled, 
and  paid  by  Mrs.  Ring  or  some  member  of  the  family  of  Mr. 
Ring ;  that  rents  accruing  from  farm  lands,  and  from  a  dwelling- 
house  in  Winchester,  in  said  Scott  county,  the  title. to  which  was 
in  the  name  of  Mr.  Ring,  Sr.,  were  not  contracted  for,  or  col- 
lected by,  him,  but  by  his  wife  or  some  other  member  of  the 
family  —  usually  the  wife,  or  some  of  the  children  acting  under 
her  directions.  The  horse  farrier  testified  that  Mrs.  Ring  em- 
ployed him  to  render  services  to  the  horses,  and  that  she  paid 
him ;  the  carpenter,  that  she  directed  him  as  to  the  repairs  on  the 
farm  buildings,  and  that  she  paid  him  for  his  work ;  the  banker, 
that  though  the  bank  account  stood  in  the  name  of  Mr.  Ring,  Sr., 
the  deposits,  save  in  one  instance,  were  made  by  the  wife,  and 
were  paid  out  on  checks  drawn  by  her,  the  circumstances  which 
attended  the  single  deposit  made  by  him,  and  his  remarks  at  the 
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time,  indicating  he  delivered  the  money  as  one  acting  under  the 
directions  of  another.    The  crier  at  a  sale  of  the  personal  prop- 
erty on  the  farm,  when  the  family  contemplated  moving  from 
the  farm  to  Winchester,  was  employed  by  Mrs.  Ring,  controlled 
and  directed  by  her,  and,  aside  from  going  out  into  the  fields  and 
lots  to  bring  in  the  stock  to  be  sold  when  directed  by  his  wife, 
Mr.  Ring  did  not  participate  in  any  way  in  the  sale  of  the  prop- 
erty, though  it  all  was  sold  as  being  his  property.     The  black- 
smith testified  that  Mrs.  Ring  came  to  his  shop  to  have  repairs 
made,  and,  though  Mr.  Ring  was  usually  with  her,  she  controlled 
the  work  and  paid  the  charges,  while  the  husband,  as  the  smith 
testified,  "  stood  around  and  talked  more  like  a  boy  than  a  man." 
The  grocers  and  merchants  testified  that,  though  the  accoim'ts  ran 
in  the  name  of  Mr.  Ring,  the  trading  and  payments  were  made 
by  Mrs.  Ring.     One  of  the  tradesmen  testified  that,  while  the 
family  was  living  in  "Winchester,  Mr.  Ring  would  sometimes 
come  for  groceries,  and  say,  "  Mother  sent  me  to  get "  certain 
things ;  that  he  would  bring  a  basket  in  one  hand,  and  the  exact 
amount  of  change  in  the  other,  to  pay  for  what  he  was  directed  to 
get ;  or,  if  he  did  not  have  the  money  to  pay,  he  would  say, 
''  Mother  said  she  would  stop  and  pay  for  it."    He  occasionally 
went  to  saloons  for  drinks,  and  the  bills  therefor  were  usually 
paid  by  his  wife.    At  times  he  would  have  a  few  coins  tied  up  in 
the  comer  of  a  handkerchief,  and  one  witness  testified  that  on  one 
occasion  Mr.  Ring  called  him  aside,  and  asked  him  to  untie  the 
handkerchief  and  select  the  coin  needed  to  pay  the  barkeeper,  as 
Mr.  Ring  did  not  know  the  value  of  any  coin.    A  witness  who 
had  worked  on  the  farm  by  the  month,  and  lived  in  the  family, 
testified  Mr.  Ring  could  not  drive  a  reaper  or  mower,  and  could 
not  put  together  the  common  implements  in  use  on  the  farm. 
The  agent  of  the  express  and  railroad  companies  testified  that 
the  freight  and  express  packages  which  came  in  his  name  were 
taken  out  by  some  member  of  the  family,  and  the  charges  paid 
by  them,  and  that  Mr.  Ring,  though  usually  present,  took  no  part 
in  the  transaction  whatever.    The  testimony  tended  strongly  to 
show  that  it  was  the  custom  in  the  family  to  have  some  member 
thereof  attend  Mr.  Ring  whenever  he  went  away  from  the  home 
place.    It  was  a  common  expression   of   the   witnesses   that   he 
appeared,  acted,  talked,  and  was  treated  "  more  like  a  boy  than 
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Many  of  the  witnesses  who  testified  on  behalf  of  the  appellants 
were  of  the  opinion  Mr.  Ring  was  competent  to  transact  ordinary 
business.  Cross-examination  in  most  instances  however  dis- 
closed but  a  few  isolated  instances  of  business  transactions  had 
with  him,  though  the  evidence  covered  the  period  of  more  than 
thirty  years  of  his  life,  and  in  the  case  of  a  number  of  the  wit- 
nesses the  cross-examination  brought  out  the  history  of  trans- 
actions which  indicated  that  he  acted,  talked,  and  was  treated  by 
his  wife  as  being  incapable  of  taking  part  in  business  affairs. 

We  reverse  a  decree,  on  the  ground  it  was  not  warranted  by  the 
proof,  only  in  the  event  it  is  clear  the  chancellor  fell  palpably  into 
error  in  adjudging  as  to  the  weight  of  the  testimony.  (Patter- 
son  V.  Scott,  142  111.  138,  31  N.  E.  433;  Higgins  v.  Wisner,  170 
111.  220,  48  N.  E.  692.)  The  record  does  not  disclose  that  such 
is  here  the  state  of  the  case. 

The  insistence  of  counsel  the  deeds  should  not  be  vacated,  ex- 
cept upon  repayment  of  a  proportionate  part  of  the  consideration 
named  in  the  deeds,  and  for  like  proportion  of  the  value  of  im- 
provements made  on  the  land  by  the  grantees,  is  not  well 
grounded.  Though  each  of  the  deeds  reserved  the  use  and  en- 
joyment of  the  lands  to  the  grantors  for  life,  the  chancellor  found 
the  grantees  enjoyed  the  lands  without  the  payment  of  rent  dur- 
ing the  lifetime  of  said  Jeremiah  Ring,  Sr.  The  only  testimony 
tending  to  show  payment  of  rent  during  the  lifetime  of  the  father 
was  that  of  Jeremiah,  Jr.  His  testimony  was  heard  under  ob- 
jections reserved  to  his  competency  as  a  witness.  He  was  not 
competent  to  testify  to  payment  of  rent  to  the  father  during  the 
lifetime  of  the  father.  The  court  found  and  recited  in  the  decree 
that  the  improvements  made  by  the  sons,  and  each  of  them,  on 
the  lands  described  in  the  deeds  to  them,  respectively,  did  not  ex- 
ceed in  value  the  amount  of  the  rent  of  the  respective  tracts  dur- 
ing the  period  of  the  lifetime  of  the  father.  The  record  contains 
the  proof  to  support  this  finding.  Each  of  the  deeds  recited  a 
specified  money  consideration,  but  the  proof  warranted  the  con- 
clusion that  in  fact  no  consideration  was  paid  in  any  instance. 

The  decree  that  said  deeds,  and  each  of  them,  be  set  aside  and 
vacated  is  affirmed.  The  decree  that  the  said  writing  purporting 
to  be  the  last  will  of  said  Jeremiah  Ring,  Sr.,  deceased,  is  not  his 
last  will,  must  be  reversed,  and  the  cause  will  be  remanded  for 
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the  determination  of  the  issue  as  to  the  testamentary  capacity  of 
said  Jeremiah  Ring,  Sr.,  to  execute  said  will.  A  decree  of  par- 
tition in  advance  of  the  decision  of  that  question  is  manifestly 
erroneous.  The  decree  in  partition  is  therefore  reversed.  Each 
party  will  pay  the  costs  made  by  tliem,  respectively,  in  this  court* 
Reversed  in  part  and  remanded. 


Sawin  vs.  Cormier. 

[Supreme  Court  of  Massachusetts,  June  19,  1901;  60  N.  E.  9j6.] 

Wills  —  Construction  —  Nature  of  Estate. 

Under  a  devise  of  all  the  rest  of  testator's  estate  to  his  widow,  "to 
have  and  to  hold  at  her  free  will  and  disposal  during  the  remainder 
of  her  life,"  and  "at  her  death  such  portions  of  the  estate  as  may 
remain"  to  a  daughter,  the  widow  had  the  power  to  convey  a  fee. 

Appeal  from  Superior  Court,  Suffolk  county. 

Action  by  one  Sawin  against  one  Cormier.    From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Henry  W,  Bragg,  for  appellant 

Willis  W.  Stover  and  E.  Leroy  Sweetser,  for  appellee. 

Holmes,  C.  J. —  This  is  an  action  for  refusing  to  perform  an 
agreement  to  purchase  certain  land  left  to  the  plaintiff  by  her 
husband.  It  is  here  by  appeal  after  judgment  for  the  plaintiff 
upon  agreed  facts,  of  which  the  foregoing  and  the  will  alone  are 
important.  The  only  question  is  whether  the  will  enables  the 
plaintiff  to  give  a  good  title. 

The  material  words  are  as  follows :  "All  the  rest  of  my  estate 
both  Real  and  Personal  I  give  to  my  beloved  wife  Frances  Burton 
Sawin,  to  have  and  to  hold  at  her  free  will  and  disposal  during 
the  remainder  of  her  life ;  at  her  death  such  portions  of  the  estate 
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as  may  remain,  I  hereby  direct  and  bequeath  to  my  daughter 
Cora  Frances  Osgood  or  her  heirs.  In  case  of  her  death,  and 
leaving  no  children,  I  hereby  bequeath  the  remainder  to  be 
divided  equally  between  my  other  legal  heirs." 

"  To  hold  at  her  free  will  and  disposal "  are  stronger  words 
than  naturally  would  be  used  for  the  enjoyment  of  a  life  estate 
without  more.  {Ford  v.  Ticknor,  169  Mass.  276,  280,  47  N.  E. 
^77^)  The  meaning  is  made  clearer  by  the  words  "  such  portions 
of  the  estate  as  may  remain."  (Gifford  v.  Choate,  100  Mass.  343, 
346;  Attorney-General  v.  Hall,  Fitzg.  314,  321.)  Taking  the 
two  together,  we  are  of  opinion  that  the  testator  left  to  the  dis- 
posal of  the  plaintiff  how  much  of  his  estate  should  remain,  and 
therefore  that  she  had  at  least  a  power  to  convey  a  fee.  {Johnson 
V.  Battelle,  125  Mass.  453.) 

Judgment  for  plaintiff. 


Hooker  vs.  Van  Slambrook. 

[Supreme  Court  of  Michigan,  June  4,  1901;  86  N.  W.  402.I 

Executors  —  Claims  —  Services  to  Estates  —  Contract  — - 
Evidence  —  Receipt  in  Full  —  Explanation  by  Parol  — 
Damages. 

1.  Where,  in  an  action  against  an  estate  to  recover  for  services  rendered 

deceased  by  claimant  during  his  minority,  there  was  some  evidence 
that  deceased  had  contracted  to  pay  therefor  from  his  estate  after  his 
death,  it  is  not  error  to  refuse,  to  instruct  the  jury  that  the  claim  was 
not  shown  to  have  been  done  under  a  contract  that  would  enable 
claimant  to  recover  for  such  services. 

2,  Claimant  brought  an  action  against  an  estate  to  recover  for  services 

rendered  deceased,  with  whom  he  lived  during  certain  years  of  his 
minority,  and  the  court  charged  that  it  was  not  necessary  to  show 
that,  a  given  time  before  the  rendition  of  the  services,  a  contract 
was  entered  into  on  a  particular  day,  on  the  one  part,  to  perform 
services  in  order  to  authorize  a  recovery,  but  that  the  jury  must  be 
satisfied,  by  a  fair  preponderance  of  the  evidence,  that  the  services, 
if  any,  were  performed  by  claimant  in  the  expectation  that  they 
would  be  paid  for,  and  that  deceased  received  the  benefit  thereof 
expecting  to  pay  for  them.    Held,  that  such  instruction  was  correct. 
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3.  Claimant,  in  an  action  against  an  estate  for  services  rendered,  bought 
certain  land  of  deceased,  and  claimed  that  the  amount  due  for  the 
services  was  to  be  credited  on  a  mortgage  given  for  the  purchase 
price,  and  that  a  certain  receipt  in  full  for  services  rendered  was 
signed  by  him  because  deceased  stated  that  his  wife  would  not 
sign  the  deed  unless  such  receipt  was  given,  but  that  the  receipt 
was  to  make  no  difference  as  to  the  amount  of  his  services,  which 
were  to  be  paid  at  deceased's  death.  The  court  charged,  if  the  jury 
were  satisfied  that  the  receipt  was  given  under  the  circumstances 
as  claimed,  that,  notwithstanding  the  fact  of  its  appearing  to  cut  off 
any  right  to  recover,  it  should  be  disregarded,  and  such  damages 
awarded  as  it  was  believed  claimant  was  entitled  to.  Held,  that 
such  instruction  was  not  erroneous. 

Error  to  Circuit  Cotirt,  Macomb  county;  James  G.  Tucker^ 
Judge. 

Action  by  Albert  Van  Slambrook  against  John  Hooker,  exec- 
utor of  the  estate  of  David  W.  Little,  deceased.  From  a  judg- 
ment in  favor  of  plaintiff,  the  defendant  brings  error. 

Affirmed. 

Byron  R,  Erskine  and  T.  M.  Crocker,  for  appellant. 

Floyd  E,  Andrews,  for  appellee  Guardian  Edna  R.  Little. 

Long,  J. —  This  claim  is  presented  by  Albert  Van  Slambrook, 
who  seeks  to  recover  against  the  Little  estate  for  services  ren- 
dered by  him  to  Mr.  Little  in  his  lifetime,  from  the  year  1883 
until  the  spring  of  1888,  a  period  of  about  five  years.  The 
amount  claimed  is  $500.  Mr.  Little  was  an  uncle  of  the  claimant, 
who  had  some  trouble  with  his  father  in  the  fall  of  1882,  and 
went  to  Mr.  Little's  house  to  live  under  an  arrangement  by  which 
he  was  to  be  paid  for  his  services.  He  became  of  age  in  the  spring 
of  1888,  and  about  this  time  went  to  live  with  a  family  by  the 
name  of  Miller.  It  is  the  claiip  of  claimant  that  he  and  Miller 
soon  after  this  made  an  arrangement  to  buy  of  deceased  a  certain 
forty-acre  piece  of  land  for  $1,700,  each  to  pay  $50  down,  and 
each  to  give  a  separate  mortgage  of  $800  for  the  unpaid  balance 
of  $1,600;  that  this  was  done  with  the  understanding  that  the 
$500  due  claimant  for  services  to  Mr.  Little  was  to  be  applied  on 
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the  mortgage  signed  by  claimant,  l^ut  not  until  after  the  death  of 
Mr.  Little.  The  reason  given  for  not  allowing  the  $500  at  the 
time  of  purchase  was  that  deceased  claimed  that  his  wife  would 
not  sign  the  deed  if  she  knew  this  $500  was  to  be  allowed.  It  is 
claimed  that  no  deduction  was  ever  made  from  the  mortgage. 
On  the  other  hand,  it  is  claimed  by  the  estate  that  no  arrangement 
was  ever  made  for  compensation  to  claimant  other  than  such  as 
he  would  receive  by  being  boarded  and  clothed  as  a  member  of 
the  family ;  that  he  was  permitted  to  go  on  the  lakes  in  the  sum- 
mer time ;  that  no  arrangement  was  ever  made  to  make  a  deduc- 
tion from  the  mortgage  for  services  claimed ;  that  on  the  day  the 
two  mortgages  were  given  claimant  gave  a  receipt  to  deceased, 
which  stated,  "  Received  of  D.  W.  Little  one  dollar  and  other 
considerations  in  full  for  all  services,  labor  of  any  kind,  per- 
formed by  me  up  to  this  date ;  "  that  by  the  giving  of  this  receipt 
a  settlement  was  had  of  everything  up  to  the  date  of  the  giving 
of  the  mortgages;  and  that  no  arrangement  was  ever  made  to  pay 
claimant  anything  after  the  death  of  deceased.  It  was  the  claim 
of  claimant  that  this  receipt  was  given  upon  a  distinct  under- 
standing between  himself  and  deceased,  for  the  sole  purpose  of 
satisfying  Mr.  Little's  wife ;  that  it  was  not  to  be  taken  into  con- 
sideration between  himself  and  Mr.  Little  as  a  settlement  of  their 
matters,  and  that,  notwithstanding  the  receipt,  Mr.  Little  was 
still,  as  between  themselves,  owing  claimant  for  five  years'  ser- 
vices, that  was  to  be  paid  by  a  deduction  from  the  $800  mortgage ; 
that  afterward  the  arrangement  was  made  that  the  $500  was  to  be 
paid  at  Mr.  Little's  death.  These  questions  of  fact  were  all  sub- 
mitted to  the  jury  under  proper  instructions,  as  follows:  "  The 
first  question  for  you  to  determine  is,  did  the  claimant  perform 
any  services  for  the  deceased,  and,  if  so,  when  ?  Second.  Was  it 
mutually  understood  and  agreed  that  those  services  were  to  be 
paid  for  by  the  deceased  ?  "  Certain  special  questions  were  also 
submitted  to  the  jury,  and  answered,  as  follows :  "  ( i )  Do  you 
find  from  the  evidence  in  this  case  that  an  express  contract  or 
agreement  was  ever  made  by  David  W.  Little  in  his  lifetime  to 
pay  claimant  for  his  services  rendered?  Answer.  Yes.  (2)  If 
any  express  contract  or  agreement  be  found  to  have  existed,  was 
pajmient  to  be  made  when  claimant  was  of  age  ?  Answer.  Yes. 
(3)  Do  you  find  froni  the  evidence  in  this  case  that  any  contract 
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or  agreement  was  ever  made  by  Little  with  claimant  whereby  he 
expected  and  did  promise  to  pay  him  for  his  services  in  addition 
to  the  compensation  he  obtained  by  living  in  his  family  until  he 
was  twenty-one  years  of  age?  Answer.  Yes.  (4)  If  any  con- 
tract be  foand  to  have  been  made,  was  payment  to  be  made  after 
the  death  of  the  deceased  ?    Answer.  Yes." 

Counsel  for  defendant  requested  the  court  to  charge :  "  Qaims 
of  this  nature  and  character  are  not  favored  by  courts,  and  you 
are  instructed  that  a  claim  for  services  under  contract  for  five 
years,  between  the  fall  of  1882  and  ist  of  March,  1888,  has  not 
been  shown  to  have  been  done  under  a  contract  that  would  enable 
the  claimant  to  recover  for  such  services."  We  think  the  court 
was  not  in  error  in  refusing  this  request.  There  is  some  evidence 
tending  to  show  a  contract  for  the  payment  of  such  services. 

It  is  claimed  by  defendant's  counsel  that  the  court  erred  in 
charging  the  jury  as  follows:  '*  It  is 'not  necessary  in  this  class 
of  cases  to  show  that  at  a  given  time  before  the  rendition  of 
services  an  oral  contract  was  entered  into  on  a  particular  day,  on 
the  one  part,  to  work  and  perform  services,  in  o^der  to  authorize 
a  recovery ;  but  you  must  be  satisfied,  by  a  fair  preponderance  of 
evidence,  that  it  was  distinctly  understood  by  both  these  parties 
that  the  claimant  was  to  work  for  his  uncle,  Mr.  Little,  and  that 
Mr.  Little  was  to  pay  for  the  work  performed  or  done;  that  is, 
you  must  find  that  whatever  services,  if  any,  were  performed  by 
claimant  were  performed  by  him  in  the  expectation  that  the 
services  were  to  be  paid  for,  and  that,  on  the  other  hand,  Mr. 
Little,  the  deceased,  received  the  benefit  of  such  services  expecting 
to  pay  for  them."  We  think  the  court  was  not  in  error  in  this  part 
of  the  charge. 

Error  is  also  assigned  on  the  following  portion :  "  If  you  are 
satisfied  that  the  receipt  was  given  under  the  circumstances  I  have 
detailed,  as  claimed  by  claimant,  then,  notwithstanding  the  fact  of 
its  appearing  to  cut  off  from  claimant  any  right  to  recover,  you 
will  cast  aside  the  receipt,  and  give  him  such  damages  as  you, 
under  the  instructions  I  have  given  you,  determine  he  is  entitled 
to." 

All  the  facts  and  circumstances  surrounding  the  giving  of  this 
receipt  were  fully  detailed  by  the  witnesses.  It  was  the  claim  of 
claimant  that  at  the  time  the  mortgages  were  given  and  the  ag^ee- 
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ment  made  to  apply  the  $500  on  one  of  the  $800  mortgages,  Mr. 
Little  stated  that  his  wife  would  refuse  to  sign  the  deed  of  the 
lands  for  which  it  was  given  unless  the  claimant  gave  the  receipt ; 
that  the  giving  of  the  receipt  was  to  make  no  difference  as  to  the 
amount  of  his  services ;  and  that  the  amount  was  fixed  at  $500, 
to  be  paid  at  Mr.  Little's  death.  The  court  in  its  charge  to  the 
jury  fully  submitted  these  questions,  and  in  addition  thereto 
special  questions  were  submitted  to  the  jury,  which  they  answered, 
in  favor  of  claimant,  that  the  $500  was  to  be  paid  at  the  death  of 
Mr.  Little. 

We  have  examined  all  the  assignments  of  error  in  the  case,  and 
are  satisfied  that  it  went  to  the  jury  on  a  full  and  fair  charge  by 
the  trial  court.  One  question  is  raised  upon  the  ruling  of  the 
court  in  the  admission  of  the  testimony  of  witnesses  Rivard  and 
Ryaan.  We  are  satisfied  that  the  court  committed  no  error  in 
admitting  this  testimony. 

The  judgment  must  be  affirmed.     The  other  justices  concurred. 


State  ex  rel.  Donovan,  Attomey-Generd,  vs.  District  Court 
OF  Second  Judicial  District  of  Montana  et  d. 

* 

[Supreme  G>urt  of  Montana,  June  7,  1901;  65  Pac  lao.] 

Wills  —  Contest  —  Filing  —  Leave  of  Court  —  Necessity 

—  Escheat  —  Right  of  State. 

1.  Grounds  for  contesting  a  will,  which  were  filed  before  the  date  to 

which  the  hearing  of  the  petition  for  probate  had  been  postponed, 
were  in  time,  though  the  time  fixed  by  the  court  within  which  objec- 
tions might  be  filed  had  expired. 

2.  Code  Civ.  Proc,  f  589,  providing  that  any  person,  before  trial,  may 

intervene  in  an  action  by  filing,  by  leave  of  court,  the  grounds  of 
the  intervention,  does  not  apply  to  the  filing  of  grounds  for  con- 
testing a  will. 

3.  Civ.  Code,  f   1852,  subd.  8,  provides  that,  if  an  intestate  leaves  no 

heirs,  his  estate  escheats  to  the  State;  and  section  2329  authorizes 
any  person  interested  to  contest  a  will.  Held^  that,  where  a  testator 
died  without  heirs,  the  State  was  entitled  to  contest  a  proposed  will, 
since  it  was  an  interested  party,  within  the  meaning  of  the  Code. 
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4.  Civ.  Code,  §  1867,  provides  that  no  resident  foreigner  can  take  by 
succession  unless  he  appears  and  claims  such  succession  within 
five  years  after  the  death  of  the  decedent  to  whom  he  claims  succes* 
sion;  and  section  1868  declares  that,  when  succession  is  not  claimed 
as  provided  in  the  preceding  section,  the  District  Court  must  direct 
the  attorney-general  to  reduce  the  property  to  the  possession  of 
the  State,  and  that  the  proceeds  thereof  must  be  deposited  in  the 
State  treasury,  to  be  paid  to  a  nonresident  alien  whenever,  within 
five  years  after  such  deposit,  he  shall  prove  that  he  is  entitled 
thereto.  Code  Civ.  Proc,  pt.  3,  tit  8,  authorizes  the  attorney- 
general  to  file  an  information  on  behalf  of  the  State  requiring  all 
persons  interested  in  an  estate  to  appear  and  show  cause  why  the 
same  should  not  vest  in  the  State.  Held,  that,  where  a  testator  had 
no  resident  heirs,  the  State  was  entitled  to*  file  objections  to  the 
probate  of  the  will  before  the  expiration  of  five  years  from  testator's 
death;  otherwise,  the  right  to  contest  would  be  barred  by  Code  Civ. 
Proc,  §  2366,  making  the  probate  of  a  will  conclusive  if  not  contested 
within  one  year. 

Mandamus  by  the  State,  on  the  relation  of  James  Donovan, 
attorney-general,  against  the  District  Court  of  the  Second  Judi- 
cial District  of  the  State  of  Montana  and  £.  W.  Harney,  one  of 
its  judges.     Motion  by  defendants  to  quash  an  alternative  writ 

Motion  denied,  and  peremptory  writ  granted. 

Jos,  Donovan  Attorney-General,  and  Peter  Breen,  for  relator. 

Roote  &  Clark  and  /.  B,  Dennis,  for  respondents. 

PiGOTT,  J. —  The  object  of  this  proceeding  is  to  obtain  a  writ 
of  mandate  requiring  the  defendants,  the  District  Court  of  Silver 
Bow  county,  and  E.  W.  Harney,  one  of  its  judges,  to  restore  to 
the  files  certain  grounds  of  opposition  to  the  probate  of  the  will 
of  one  Charles  Colbert,  deceased,  and  to  hear  and  determine  them. 
The  affidavit  in  support  of  the  application  for  an  alternative  writ 
and  the  answer  of  the  defendants  show  these  facts :  On  Febru- 
ary 14,  1901,  Charles  Colbert  died  in  the  county  of  Silver  Bow, 
Mont.,  leaving  an  estate  therein  of  the  value  of  $50,000  or  there- 
abouts. On  February  21,  1901,  one  Woolbeater  filed  in  the  Dis- 
trict Court  of  that  county  his  petition  for  the  probate  of  an  alleged 
will  of  the  decedent,  dated  February  11,  1901,  in  which  Wool- 
beater and  one  Lippincott  were  named  as  legatees  and  devisees, 
and  for  issuance  to  Woolbeater  of  letters  testamentary.      The 
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petition  was  set  for  hearing  on  March  9,  but  was  there- 
after postponed  to  April  9,  1901.  In  the  meantime,  on 
April  3d,  the  attorney-general  of  Montana  (the  county  attor- 
ney of  Silver  Bow  county  being  associated  with  him),  for  and 
on  behalf  of  the  State,  filed  written  grounds  of  opposition  to  the 
probate  of  the  purported  will,  alleging  that  Colbert  died  intestate, 
leaving  no  heirs  within  the  State  or  elsewhere,  to  the  knowledge 
of  the  petitioners;  that  Colbert  was,  by  reason  of  physical  and 
mental  debility  and  unsoundness,  incompetent  to  make  a  last  will 
and  testament ;  that  the  pretended  will  was  not  subscribed  or  pub- 
lished by  Colbert,  but  that  his  name  was  forged  thereto  after  his 
death  by  the  beneficiaries  named  therein;  and  that  the  contest 
was  instituted  for  the  reason  that,  in  the  absence  of  any  heirs, 
the  estate  will  escheat  to  the  State  of  Montana.  These  grounds 
of  opposition  the  proponent  on  April  9,  1901,  moved  to  strike 
off  because  they  had  been  filed  without  permission  after  the  time 
prescribed  by  the  court  within  which  persons  might  appear  to 
contest,  because  the  time  within  which  the  estate  might  escheat 
had  not  expired,  and  because  escheat  cannot  be  determined  in  pro- 
bate proceedings.  Further  reasons  were  recited  in  the  motion, 
but  were  abandoned  on  the  argument,  and  will  not  be  noticed. 
The  motion  was  granted,  and  the  District  Court  and  its  judge 
will,  unless  otherwise  directed  by  this  court,  proceed  to  hear,  and 
hear,  the  petition  for  the  probate  of  the  will,  ignoring  the  objec- 
tions, and  denying  the  State  any  right  to  contest  the  will  before 
its  probate.  Upon  the  foregoing  facts,  the  defendants  ask  that 
the  alternative  writ  of  mandate  be  quashed,  insisting  that  the 
State  has  no  right  to  contest  the  probate  of  the  will.  Although 
the  arguments  have  taken  a  wide  range,  there  are  really  but  two 
questions  necessarily  presented.  ( i )  Were  the  grounds  of  oppo- 
sition to  the  probate  of  the  alleged  will  filed  in  due  season  ?  And 
(2)  has  the  State  such  an  interest  as  entitles  it  to  contest  the 
probate  of  the  purported  will?  We  shall  do  little  more  than 
announce  our  conclusions. 

I.  The  contest  was  instituted  by  filing  written  grounds  of  oppo- 
sition before  the  date  to  which  the  hearing  of  the  petition  for  pro- 
bate had  been  postponed.  In  the  recent  case  of  Raleigh  v.  Dis- 
trict Court  (24  Mont.  306,  61  Pac.  991),  a  contest  initiated  after 
the  time  originally  appointed  for  the  hearing  had  been  postponed 
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was  held  to  have  been  in  due  season.  Applying  the  rule  of  that 
case,  the  contest  in  the  case  at  bar  was  begun  in  time,  and  there 
was  no  reason  or  necessity  for  obtaining  leave  of  court  to  file  the 
grounds  of  opposition.  Section  589  of  the  Code  of  Civil  Pro- 
cedure refers  to  intervention,  and  has  nothing  to  do  with  the 
commencement  of  proceedings  to  contest  a  will  under  sections 
2329  and  2340  of  the  same  Code. 

2.  Counsel  for  the  defendants  insist  that  the  contest  which  the 
State  endeavored  to  make  was  a  proceeding  in  escheat,  or  to  have 
an  escheat  declared.  If  this  were  its  character,  the  proceeding 
was  premature,  and  the  District  Court  properly  refused  to  enter- 
tain it ;  for,  under  sections  1867,  1868,  and  1869  of  the  Civil  Code, 
sections  4510  and  4521  of  the  Political  Code,  and  title  8  of  part 
3  of  the  Code  of  Civil  Procedure,  a  proceeding  by  the  attorney- 
general  to  reduce  the  property  to  his  possession,  or  a  proceeding 
by  him  in  the  nature  of  an  inquest  of  office  to  determine  whether 
the  State  has  title  by  escheat  to  lands,  may  not,  in  any  event,  be 
commenced  within  five  years  after  the  death  of  the  decedent 
{People  V.  Roach,  76  Cal.  294,  18  Pac.  407.)  But  the  contest 
of  a  will  does  not  involve  the  question  whether  the  property  has 
escheated  or  will  escheat,  nor  the  question  whether  the  property 
or  its  proceeds  should  be  deposited  into  the  State  treasury  for  the 
benefit  of  nonresident  alien  heirs.  Neither  question  can  be 
adjudicated  upon  the  contest  of  a  will  or  of  its  probate.  The 
office  of  a  contest  is  to  attack  the  validity  of  a  purported  will. 
Its  object  is  to  have  such  will  rejected.  Consideration  of  the 
question  of  title,  except  in  so  far  as  it  may  be  essential  to  ascer- 
tain whether  the  contestant  is  an  interested  person,  within  the 
meaning  of  sections  2329  and  2340  of  the  Code  of  Civil  Procedure, 
would  be  without  the  legitimate  scope  of  the  proceeding.  Much 
—  indeed  the  greater  part  —  of  the  argument  has  been  addressed 
to  the  question  whether  title  to  the  property  of  a  decedent  which 
escheats  vests  immediately  upon  his  death,  or  not  until  the  heirs 
have  failed  to  claim  succession  within  the  time  prescribed  by 
statute.  On  the  part  of  the  State  it  is  maintained  that  title  vests 
at  the  moment  of  death,  while  the  defendants  argue  that  the  State 
does  not  acquire  any  title  during  the  five  years  following  the 
intestate's  death.  We  deem  it  unnecessary  to  decide  which  of 
these  positions  is  correct.      Assuming,  for  the  purposes  of  the 
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present  case,  that  the  contention  of  the  defendants  in  respect  of 
the  time  when  title  by  escheat  vests  should  be  upheld,  the  question 
is  presented,  has  the  State  such  an  interest  in  the  probate  of  the 
will  or  in  the  property  of  the  estate  of  Colbert,  deceased,  as 
entitles  it  to  contest  the  will?  Subdivision  8  of  section  1852  of 
the  Civil  Code  provides,  in  substance,  that,  if  an  intestate  leaves 
no  heirs,  his  estate  escheats  to  the  State.  Section  2329  (supra) 
provides  that  any  person  interested  may  appear  and  contest  a 
will.  The  grounds  of  opposition  to  the  probate  of  the  will  offered 
by  Woolbeater,  if  established,  would  result  in  its  rejection,  in 
which  case,  if  there  are  heirs  or  another  will,  the  property  would 
descend  to  them,  or  pass  by  purchase  to  the  devisees  or  legatees, 
provided  they  appear  within  the  periods  prescribed  by  statute. 
To  show  the  State's  interest,  the  attorney-general  alleged  that 
Colbert  died  intestate,  leaving  no  heirs  within  the  State  or  else- 
where, to  his  knowledge.  We  think  the  State  exhibited  prima 
/act>  sufficient  interest  to  enable  it  to  institute  a  contest  of  the 
will.  If  there  is  no  valid  will,  and  no  heir  asserts  his  right  of 
succession  within  the  statutory  period,  the  estate  escheats.  True, 
heirs  may  appear  in  due  season.  The  State  would  then  cease  to 
have  an  interest  in  the  property.  The  present  interest  of  the 
State  depends  therefore  upon  the  nonascertainment  of  heirs ;  but 
the  interest,  although  contingent,  is  nevertheless  a  substantial 
one.  The  probability  of  an  interest,  or  even  an  interest 
dependent  upon  a  condition,  is  enough.  It  would  hardly 
be  contended  that  a  contingent  remainderman  or  an  exec- 
utory devisee  is  not  sufficiently  interested  in  an  estate  to 
have  the  will  proved,  or  to  object  to  its  admission  to 
probate  when  asserting  rights  under  a  different  will;  nor  do 
we  think  that  if  A.  devised  lands  to  B.,  with  remainder  over  to 
C.  in  case  B.  should  die  before  C,  C.  would  be  without  an  interest 
in  the  probate  of  the  will  or  in  the  estate  of  A.,  although  B.  were 
yet  alive.  A  supposed  will  by  which  A.  devised  real  property 
to  B.  absolutely  is  presented  for  probate.  C.  files  grounds  of 
opposition  to  the  probate,  alleging  that  the  will  is  a  forgery,  or 
is  invalid  for  want  of  competency  in  the  testator,  and,  to  show 
his  interest,  avers  that  by  a  former  will  the  testator  devised  all 
his  property  to  D.  upon  the  condition  subsequent  that  D.  should 
within  twenty  years  appear  and  claim  it,  in  default  of  which  the 
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property  should  go  to  C,  and  that  D.  has  not  asserted  his  right, 
and  the  twenty  years  have  not  passed.  We  think  that  C.  discloses 
an  interest  in  the  probate  of  the  second  will,  although  it  is  mani- 
fest that  twenty  years  have  not  elapsed  since  the  testator's  death, 
and  D.  has  yet  the  privilege  of  making  his  claim.  The  State 
may  protect  and  preserve  its  contingent  interest  by  contesting  a 
supposititious  will.  There  is  some  conflict  in  the  decisions  touch- 
ing the  nature  of  the  interest  which  the  contestant  must  possess, 
but  we  are  satisfied,  upon  principle,  that,  to  entitle  a  person  to 
oppose  a  testamentary  paper,  it  is  sufficient  if  he  discloses  the 
existence  of  a  contingent  interest.  The  following  text-books  and 
cases  may  be  cited  as  lending  support  to  the  doctrine :  Williams 
Exrs.  (*279) ;  Redf.  Prac.  Sur.  Cts.  ([5th  ed.]  88) ;  i  Rob.  Ecc. 
(270)  ;  In  re  Greeley s  Will  (15  Abb.  Pr.  [N.  S.]  393) ;  note  to 
Meyer  v.  Fogg  (68  Am.  Dec.  447)  ;•  Vestry  of  St.  John's  Parish 
V.  Bostwick  (8  App.  D.  C.  464) ;  Watson  v.  Alderson  (146  Mo. 
333,  48  S.  W.  478);  In  re  Merchant's  Will  (i  Tuck.  18,  19). 
Unless  section  2360  of  the  Code  of  Civil  Procedure  may  be  so 
construed  as  to  permit  the  State  to  contest  the  probate  or  validity 
of  the  will  within  one  year  after  its  probate,  the  possible  or  con- 
tingent interest  which  the  State  asserts,  and  the  title  which  it 
might  acquire  by  escheat,  would  be  concluded  by  the  probate  of 
the  will.  Section  2366  of  the  Code  of  Civil  Procedure  provides 
that  "  if  no  person,  within  one  year  after  the  probate  of  a  will, 
contest  the  same  or  the  validity  thereof,  the  probate  of  the  will 
is  conclusive;  saving  to  infants  and  persons  of  unsound  mind, 
a  like  period  of  one  year  after  their  respective  disabilities  are 
removed.**  It  is  apparent  therefore  that  if  the  State  may  not 
contest  the  ivill  before  its  probate,  or  within  one  year  thereafter, 
its  rights  are  forever  lost. 

We  have  not  been  referred  to,  nor  have  we  found,  any  reported 
case  in  which  the  precise  question  here  presented  was  decided. 
We  find  nothing  in  the  law  which  requires  a  conclusion  different 
from  the  one  reached,  which  is  certainly  consonant  with  reason, 
analogy,  and  justice.  The  motion  to  quash  the  alternative  writ 
is  denied,  and  judgment  is  awarded  granting  a  peremptory  writ 
as  prayed  for. 

Writ  granted. 

Brantly,  C.  J.,  and  Milburn,  J.,  concur. 


J 
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CoNDiT  vs.  Reynolds. 

[Court  of  Errors  and  Appeals  of  New  Jersey,  June  17,  1901 ;  49  Atl.  540.] 

Wills  —  Construction  —  Fiduciary    Powers  —  Enforce- 
ment. 

A  testatrix  devised  and  bequeathed  to  her  husband  a  life  estate  in  her 
property,  and  then  directed  as  follows:  ''Third.  Upon  the  death 
of  my  said  husband,  I  give,  devise,  and  bequeath  all  my  said  here- 
inbefore mentioned  estate  in  such  manner  as  he  may,  by  his  last 
will  and  testament,  or  by  an  instrument  in  the  nature  of  a  last  will 
and  testament,  devise  and  bequeath  or  appoint  to  receive  the  same, 
trusting  entirely  to  his  discretion  to  carry  into  execution  such 
charge  and  instructions  as  I  may,  during  my  life,  have  expressed 
to  him  in  regard  thereto."  By  subsequent  clauses  she  devised  and 
bequeathed  the  remainder  of  her  property,  in  the  event  of  her  hus- 
band dying  without  executing  the  power,  and  she  appointed  her 
husband  her  executor.  Held,  (i)  that  the  intention  of  the  testatrix 
was  to  confer  upon  her  husband,  not  an  absolute,  but  a  fiduciary, 
IK>wer;  (2)  that  as  the  persons  or  objects  to  be  benefited  by  the 
exercise  of  the  power  were  left  indefinite  by  the  will,  and  were  not 
afterward  defined  by  any  instrument  executed  as  a  will,  the  trust 
accompanying  the  power  was  incapable  of  judicial  enforcement,  and 
therefore  the  power  failed,  and  the  subsequent  devises  and  bequests 
of  the  will  took  effect. 
Van  Syckel,  Garrison,  Gummere,  and  Garretson,  JJ.,  dissenting. 
(Syllabus  by  the  court) 

Error  to  Circuit  Court,  Essex  county. 


Action  by  Joel  W.  Condit  against  David  Reynolds.     Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Chauncey  G.  Parker,  /.  A,  Beecher,  and  Cortlandt  Parker,  Jr., 
for  plaintiff  in  error. 

Robert  H.  McCarter  and  Philemon  Woodruff,  for  defendant 
in  error. 

Vol.  VI— 46 
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Dixon,  J. —  This  writ  of  error  brings  up  a  judgment  of  the 
Circuit  Court  of  Essex  county  in  an  action  of  ejectment  wherein 
the  plaintiff  claimed  under  the  fourth  clause  o£  the  will  of  Mary 
H.  Bishop,  and  the  defendant  claimed  under  the  third  clause. 
The  will  is  as  follows :  "  In  the  name  of  God,  Amen.  I,  Mary 
Harrison  Bishop,  of  East  Orange,  in  the  State  of  New  Jersey^ 
being  of  sound  and  disposing  mind  and  memory,  and  considering 
the  uncertainty  of  human  affairs,  do  make,  ordain,  publish,  and 
declare  this,  my  last  will  and  testament,  as  follows:  First.  I 
direct  my  executor  hereinafter  named  to  pay  all  my  just  debts  and 
funeral  expenses.  Second  I  give,  devise,  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  property,  legal  and  equita- 
ble, ve^d  or  contingent,  of  which  I  may  be  seised  or  possessed  at 
the  time  of  my  decease,  whether  I  now  own  or  may  hereafter 
acquire  the  same,  to  my  husbaind,  Horace  S.  Bishop,  for  his  ex- 
clusive use,  benefit,  and  enjoyment,  for  the  full  term  of  his  natural 
life.  Third.  Upon  the  death  of  my  said  husband,  I  give,  devise,, 
and  bequeath  all  my  said  hereinbefore  mentioned  estate  in  such 
manner  as  he  may  by  his  last  will  and  testament,  or  by  an  instru- 
ment in  the  nature  of  a  last  will  and  testament,  devise  and  be- 
queath or  appoint  to  receive  the  same,  trusting  entirely  to  his 
discretion  to  carry  into  execution  such  charge  and  instruction 
as  I  may  during  my  life  have  expressed  to  him  in  regard  thereto. 
Fourth.  In  the  event  my  said  husband  shall  die  intestate  or  with- 
out executing  the  power  hereinbefore  conferred  on  him,  I  devise 
and  bequeath  all  my  said  estate  to  such  person  or  persons  as  by 
law  would  be  entitled  to  receive  the  same  had  I  lived  until  the 
time  of  the  death  of  my  said  husband,  and  at  that  time  died  intes- 
tate ;  the  said  property  to  be  divided  between  them  in  such  propor- 
tion as  it  would  have  been  by  law  had  I  at  that  time  died  intestate 
as  aforesaid.  Fifth.  I  hereby  make,  constitute,  and  appoint  my 
said  husband,  Horace  S.  Bishop,  sole  executor  of  this,  my  last 
will  and  testament.  I  authorize  and  empower  him  to  mortgage^ 
sell,  convey,  exchange,  or  lease  any  and  all  real  estate  of  which 
I  may  die  seised  or  possessed,  and  to  execute  any  and  all  proper 
instruments  therefor."  The  plaintiff  contends  that  the  third 
clause  is  invalid,  because  it  attempts  to  confer  a  power  in  trust, 
without  defining  the  objects  of  the  trust  with  such  certainty  as 
will  enable  the  court  to  enforce  the  execution  of  the  trust,  and 
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because  it  attempts  to  reserve  to  the  testatrix  a  right  to  make  a 
testamentary  disposition  of  her  property  without  compliance  with 
the  statute  of  wills.  The  Circuit  Court  however  held  that  the 
power  given  to  the  husband  of  the  testatrix  was  not  coupled  with 
a  trust,  but  was  absolute,  and  thereupon  decided  in  favor  of  the 
defendant.  On  that  decision  an  exception  was  sealed,  and  error 
is  now  assigned. 

We  think  the  intention  of  the  testatrix  was  to  confer  upon  her 
husband  a  power  coupled  with  a  trust.  Several  features  of  the 
will  support  this  inference.  In  the  first  place,  the  donee  of  the 
power  is  appointed  executor  —  an  office  which  implies  a  trust  to 
effectuate  the  purposes  manifested  by  the  will.  In  the  next  place, 
the  testatrix,  by  the  second  clause  of  her  will,  had  defined  the 
rights  which  she  intended  her  husband  to  take  in  her  property 
for  his  own  benefit,  and  had  limited  them  to  a  life  estate.  As  the 
power  contemplated  in  the  third  clause  was  to  operate  on  the 
remainder  after  his  death,  a  strong  presumption  arises  that  the 
power  was  not  intended  to  be  absolute,  for  the  benefit  of  the 
donee,  but  was  meant  to  be  exerted  only  for  the  benefit  of  others. 
A  life  estate,  joined  with  an  absolute  power  to  dispose  of  the 
remainder  by  will,  is  so  nearly  equivalent  to  a  fee  simple  that,  if 
such  a  union  of  estate  and  power  were  really  designed,  a  fee 
simple  would  probably  be  given. 

But  the  controlling  indication  that  the  power  was  designed 
to  be  fiduciary  is  found  in  the  explicit  declaration  of  the  testatrix 
that  the  purpose  of  the  grant  was  "  to  carry  into  execution  such 
charge  and  instruction  as  I  may  during  my  life  have  expressed 
to  him  in  regard  thereto,"  i.  e.,  in  regard  to  the  disposition  of  her 
estate  after  her  husband's  death.  These  words,  ''  charge  and 
instruction,"  express  more  than  hope  or  wish  or  advice  on  recom- 
mendation. They  have  an  imperative  significance,  which  may 
not  rightfully  be  resisted.  Their  inherent  force  is  not  impaired 
by  her  expression  of  entire  trust  in  her  husband's  discretion  to 
carry  out  her  injunctions ;  for  that  trust  had  ample  scope  without 
affecting  his  duty  to  fulfill  her  purposes.  She  probably  foresaw 
that  her  directions,  which  her  husband  was  to  embody  in  his  will, 
would  be  expressed  in  terms  more  or  less  general,  and  subject  to 
modification  by  circumstances  arising  after  her  death,  and  in  these 
respects  she  reposed  entire  trust  in  the  discretion  of  her  husband. 
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The.  fourth  clause  of  her  will  also  suggests  that  she  provided  for 
such  a  change  in  conditions  between  her  own  death  and  that  of 
her  husband  as  would  render  it  impossible  for  him  to  comply  with 
her  "  charge  and  instruction,"  and  if,  for  that  or  any  other  reason, 
the  power  should  not  be  executed,  she  directed  by  the  will  how 
her  property  should  pass.  But  we  discover  nowhere  in  the  in- 
strument any  indication  of  a  design  to  empower  her  husband  to 
dispose  of  her  property  otherwise  than  in  accordance  with  the 
"  charge  and  instruction  "  which  she  should  express  to  him. 

It  is  further  argued  by  the  defendant  that,  because  the  objects 
to  be  subserved  by  the  execution  of  the  power  are  undefined, 
therefore  the  power  was  not  meant  to  be  fiduciary,  and  many 
cases  are  cited  which  hold  that  the  failure  of  the  donor  to  define 
the  objects  of  his  supposed  bounty  is  a  sign  that  no  bounty  was 
intended.  These  cases  rest  upon  the  reasonable  doctrine  that 
when  something  is  given  to  a  person  which  may  be  beneficial  to 
him,  but  the  terms  in  which  the  gift  is«made  are*capable  of  mean- 
ing that  the  donee  is  not  to  be  the  beneficiary,  then  the  failure 
to  point  out  any  other  beneficiary  than  th^  donee  is  a  significant 
circumstance  in  his  favor.  But  this  doctrine  is  inapplicable  when 
the  thing  given  cannot  be  used  for  the  benefit  of  the  donee,  or  the 
terms  of  the  gift  show  that  it  was  not  to  be  so  used.  In  such 
cases  the  failure  of  the  donor  to  designate  the  beneficiary  will 
not  inure  to  the  advantage  of  the  donee.  (Briggs  v.  Penny,  3 
Macn.  &  G.  546;  Nichols  v.  Allen,  130  Mass.  211,  39  Am.  Rep. 
445.)  In  Thomson's  Exrs.  v.  N orris  (20  N.  J.  Eq.  489),  where 
a  testator  had  given  to  his  widow  the  income  from  a  fund  during 
her  life,  and  power  to  bequeath  the  fund  among  certain  of  his 
relatives  "  in  such  proportions  as  she  might  think  proper,"  this 
court  held  that  the  widow  could  not  exercise  or  release  the  power 
for  a  consideration  of  benefit  to  herself.  "  The  principle  which 
I  regard  as  established,"  said  Chief  Justice  Beasley,  "  is  that  the 
donees  of  such  a  power  shall  g^ain  no  profit  by  force  of  their  posi- 
tion." Thus,  the  nature  of  the  gift  itself,  as  well  as  terms  in 
which  it  was  made,  imply  that  the  power  was  not  intended  to  be 
absolute,  but  was  fiduciary. 

The  next  question  is  whether,  as  a  fiduciary  power,  it  is  valid. 
The  settled  rule,  both  at  law  and  in  equity,  is  that  when  either  an 
estate  or  a  power  is  given  in  trust,  and  the  purposes  of  the  trust 
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are  too  indefinite  for  judicial  execution,  then  the  gift  cannot  take 
effect.  (Norris  v.  Thomson's  Exrs,,  19  N.  J.  Eq.  307;  on  appeal, 
Thomson's  Exrs,  v.  Norris,  20  id.  489.)  If  the  power  to  be 
executed  is  so  uncertain  as  to  its  objects  that  a  court  of  equity 
cannot  say  what  particular  person  or  persons,  or  class  of  persons, 
are  to  take  an  interest  under  it  as  a  trust,  it  will  be  considered  a 
mere  power,  which  cannot  be  carried  into  effect.  (i  Perry 
Trusts,  §  253 ;  Stubbs  v.  Sargon,  3  Mylne  &  C.  507 ;  Wheeler  v. 
Smith,  9  How.  55,  13  L.  ed.  44.) 

The  persons  to  be  benefited  by  the  exercise  of  the  power  now 
under  consideration  were  not  at  all  defined  by  the  will,  but  were  to 
be  ascertained  by  the  subsequent  directions  of  the  testatrix.  Ac- 
cording to  the  doctrine  established  in  this  State  by  the  decision  in 
Smith  V.  Smith  (54  N.  J.  Eq.  i,  32  Atl.  1069;  on  appeal,  55 
N.  J.  Eq.  821,  41  Atl.  1 1 16)  she  could  not  lawfully  ascertain 
them  unless  she  did  so  by  a  writing  executed  in  conformity  with 
the  requirements  of  the  statute  of  wills,  and  this  she  never  did. 
In  deciding  the  case  just  mentioned,  McGill,  Chan.,  quoted  with 
approval  the  language  of  Chief  Justice  Gray  in  Olliffe  v.  Wells 
(130  Mass.  221),  where  the  will  sub  judice  was,  on  this  point, 
as  nearly  parallel  with  the  present  as  two  independent  private 
writings  are  likely  to  be.  The  clause  there  was :  "  To  the  Rev. 
E.  M.  P.  Wells,  all  the  rest  and  residue  of  my  estate,  to  distribute 
the  same  in  such  manner  as  in  his  discretion  shall  appear  best 
calculated  to  carry  out  wishes  which  I  have  expressed  to  him  or 
may  express  to  him."  Having  determined  that  Mr.  Wells  took 
no  beneficial  interest  under  the  devise,  the  court  held  that  the  trust 
on  its  face  was  too  indefinite  to  be  carried  out ;  that  it  could  not 
lawfully  be  rendered  definite,  except  in  accordance  with  the  statute 
of  wills ;  and  that  the  heirs  or  next  of  kin  took  by  way  of  result- 
ing trusts.  On  this  principle  the  attempt  to  confer  the  power 
mentioned  in  the  third  clause  of  the  present  will  failed,  and  con- 
sequently the  devises  and  bequests  intended  by  the  fourth  clause 
took  effect. 

The  judgment  of  the  Circuit  Court  should  be  reversed. 
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Louisville  Trust  Co.  vs.  Dohn  et  al. 

[Court  of  Appeals  of  Kentucky,  June  22,  1901;  63  S.  W.  785.] 

Construction  of  Will  —  Arrival  of  Youngest  Child  at  Age 
—  Will  Speaking  from  Death  of  Testator  —  Annuity 
Continuing  During  Trust. 


I.  As  a  will  speaks  from  the  death  of  the  testator,  a  reference  therein 
to  the  arrival  of  testator's  youngest  child  at  the  age  of  twenty-five 
years  applies  to  the  youngest  child  at  the  date  of  testator's  death 
though  born  after  the  execution  of  the  will. 

a.  Where  a  testator  by  his  will  directed  a  monthly  payment  to  his 
widow  during  her  life  and  to  each  of  his  children  until  the  youngest 
-child  should  reach  the  age  of  twenty-five  years,  and  then  provided 
that  after  the  death  of  his  wife,  and  when  his  youngest  child  should 
reach  twenty-five  years  of  age,  his  entire  estate  should  be  divided 
among  his  children  or  their  heirs,  the  monthly  payments  to  the 
children  must  continue  in  any  event  until  the  death  of  the  widow, 
though  the  only  child  under  twenty-five  years  of  age  may  die  before 
that  time. 

Petition  for  extension  of  opinion. 
Granted. 

(For  former  report,  see  62  S.  W.  1033.) 

Per  Curiam. —  The  will  speaks  from  the  death  of  the  testator, 
and  the  reference  therein  to  the  arrival  at  the  age  of  twenty-five 
years  of  his  youngest  child  must  be  referred  to  Rebecca  Dohn, 
who  was  the  youngest  child  at  the  date  of  testator's  death, 
although  bom  after  the  execution  of  the  will. 

The  provision  for  an  annuity  in  favor  of  each  of  the  children 
was  apparently  intended  for  their  support  and  maintenance  dur- 
ing the  continuance  of  the  trust.  We  can  hardly  suppose  that  it 
was  the  intention  of  the  testator  to  leave  his  children,  two  of 
whom  are  females,  without  the  means  of  subsistence  until  the 
death  of  his  wife,  should  the  youngest  child  die  before  such 
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death.  This  construction  may  seem  somewhat  strained,  and  in 
violation  of  the  literal  meaning  of  one  of  the  clauses  of  the  will  \ 
but,  taking  the  whole  will  together,  and  deducing  the  testator's 
intention  therefrom  as  best  we  may,  this  construction  is  probably 
as  close  to  that  intention  as  we  can  arrive,  and  seems  to  be  sup- 
ported to  some  extent  by  respectable  authority.  {Gray  v.  Dick- 
inson [Ky.],  13  S.  W.  209;  Boraston's  Case,  3  Coke,  19;  Briscoe's 
DevCsees  v.  Wickliffe,  6  Dana,  162 ;  Danforth  v.  Talbot's  Admr., 
7  B.  Mon.  627 ;  Dains  v.  Wood,  17  id.  91 ;  McDanieVs  Guardian 
V.  Mc Daniel,  91  Ky.  157,  15  S.  W.  129.)  From  this  it  would 
follow  that  the  monthly  payments  to  the  children  should  continue 
until  Rebecca  Dohn  arrives  at  the  age  of  twenty-five  years,  should 
she  live  so  long,  and,  in  case  of  her  death  before  the  death  of  the 
testator's  widow,  until  the  next  youngest  child  reaches  the  age  of 
twenty-five  years,  and  in  any  event  until  the  death  of  the  testator's 
widow. 


APPENDIX. 


In  re  Fair's  Estate. 

[California  Supreme  Court.] 

(Following  are  the  several  opinions  originally  delivered  in  the  California 
Supreme  Court,  referred  to  on  page  597  of  this  volnme,  and  alto  in  the  note 
on  page  618.) 

Harrison^  J. — The  appeals  in  the  above-entitled  causes  involve 
the  validity  of  certain  provisions  in  the  will  of  the  late  Senator 
James  G.  Fair,  and  present  the  same  questions  for  determination, 
and  have  been  submitted  together  upon  the  same  briefs  and  oral 
arguments.  The  briefs  filed  therein  are  voluminous,  and  charac- 
terized by  extended  research,  and  are  replete  with  citations  of 
authorities  in  support  of  the  respective  positions  of  counsel;  but 
we  do  not  find  it  necessary,  for  the  purpose  of  determining  the  ap- 
peals, to  follow  the  arguments  of  counsel  in  as  wide  a  range  as 
they  have  been  presented,  either  orally  or  in  the  briefs. 

The  first  case  (S.  F.  No.  1491)  presents  appeals  taken  from  a 
decree  of  partial  distribution  made  in  the  estate  of  the  decedent  at 
the  instance  of  the  respondents,  and  will  be  first  considered.  Sena- 
tor Fair  died  December  28,  1894,  leaving  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  in  the  Superior  Court  for  the 
city  and  county  of  San  Francisco,  November  16,  1896,  and  letters 
testamentary  thereon  were  on  the  same  day  issued  to  W.  S.  Good- 
fellow,  James  S.  Angus,  and  Thomas  G.  Crothers,  who  were 
named  in  the  will  as  its  executors.  The  testator  left  surviving  him 
as  his  heirs  at  law  three  children,  viz. :  Charles  L.  Fair,  Virginia 
Fair,  and  Theresa  A.  Oelrichs,  wife  of  Herman  Oelrichs.  Prior 
to  his  death  there  had  been  bom  to  Mrs.  Oelrichs  one  child,  Her- 
man Oelrichs,  Jr.,  who  is  still  living,  and  an  infant.  Fair  also  left 
him  surviving  three  brothers  and  two  sisters,  and  certain  dc- 
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scendants  of  a  deceased  brother.  After  the  expiration  of  four 
months  from  the  issuance  of  letters  testamentary  upon  the  will, 
the  children  of  the  decedent  made  an  application  to  the  Superior 
Court,  under  section  1658,  Code  Civ.  Pro.,  for  the  distribution  to 
them  of  sundry  parcels  of  real  estate  belonging  to  the  estate  of 
which  their  father  died  seized,  alleging  in  their  petition  that  the 
said  real  property  was  not  disposed  of  by  said  will,  and  that,  as 
the  heirs  at  law  of  the  decedent,  they  were  entitled  to  the  same. 
Goodfellow,  Angus,  and  Crothers,  as  executors  of  the  will,  and 
also  as  trustees  named  therein,  filed  an  answer  to  this  petition,  in 
which  they  denied  that  the  said  property  was  not  disposed  of  by 
the  will,  and  alleged  that  by  virtue  of  its  provisions  they  were 
entitled  to  the  full  and  undisturbed  possession  of  all  of  the  prop- 
erty, and  of  the  rents,  issues,  and  profits  thereof,  for  the  uses,  pur- 
poses, and  trusts,  mentioned  and  described  in  said  will;  giving 
also  the  names  of  those  in  whose  behalf  they  claimed  the  trust 
had  been  created.  Herman  Oelrichs,  Jr.,  together  with  certain 
infant  beneficiaries  provided  for  in  the  fifteenth  paragraph  of  the 
will,  appeared  hy  their  guardian  ad  litem  appointed  therefor,  and 
filed  a  similar  answer  to  the  petition.  Upon  the  hearing  of  the 
petition  the  court  found  that  the  trust  provided  for  in  the  will 
was  and  is  as  to  all  of  said  real  estate  null  and  void  in  its  creation ; 
that  the  testator  did  not  dispose  of  any  of  his  real  estate  by  his 
will,  and  that  the  petitioners  are  entitled  to  the  whole  of  said  real 
property;  and  thereupon  entered  a  decree  distributing  the  same 
to  them  in  equal  sliares  as  tenants  in  common.  From  this  decree 
Gioodfellow,  Angus,  and  Crothers  have  appealed,  both  in  their 
capacity  as  trustees  under  the  will  and  also  as  executors;  and  an 
appeal  has  also  been  taken  on  behalf  of  the  infant  beneficiaries 
who  had  appeared  by  their  guardian  ad  litem. 

The  will  of  the  testator,  after  making  legacies  amounting  to 
$840,000,  contains  the  following  provisions:  '*  (15)  All  the  rest, 
residue,  and  remainder  of  my  estate,  property,  and  effects,  real, 
personal,  and  mixed,  whatsoever  and  wheresoever  situated,  I  give; 
devise,  and  bequeath  unto  my  trustees  hereinafter  namcti,  and  to 
the  survivors  of  them,  and  to  their  successors  in  office,  in  trust  for 
the  following  uses  and  purposes,  that  is  to  say :  To  have  and  to 
hold  the  same  in  trust  during  the  lives  of  my  daughters,  Theresa 
A.  Oelrichs  and  Virginia  Fair,  and  of  my  son,  Charles  L.  Fair, 
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and  during  the  life  of  the  survivor  of  them  and  upon  the 
death  of  such  survivor  to  transfer  and  convey  to  the  children 
or  descendants  of  my  said  daughter  Theresa  the  one-fourth 
part  of  said  trust  property  and  estate,  and  to  the  children 
or  descendants  of  my  said  daughter  Virginia  the  one-fourth  part 
of  said  trust  property  and  estate,  and  the  remaining  one-half  of 
said  trust  property  and  estate  to  transfer  and  convey  in  equal 
shares  to  my  brothers  and  sisters,  and  to  the  children  of  any  de- 
ceased brother  or  sister  by  right  of  representation.  The  language 
of  this  clause  is  taker  from  the  Civil  Code  of  the  state  of  Cali- 
fornia, section  1386,  subdivision  3,  as  it  now  exists,  and  shall  bear 
the  same  construction  as  said  subdivision  of  said  section,  subject, 
however,  to  the  provisions  of  paragraph  *  Sixteenth '  of  this  will. 
In  case  either  of  my  daughters  die,  leaving  no  children  or  descend- 
ants, the  one-fourth  part  of  said  trust  property  and  estate  herein 
directed  to  be  transferred  and  conveyed  to  her  children  or  descend- 
ants shall  be  transferred  and  conveyed  to  the  children  or  descend- 
ants of  my  other  daughter,  and,  if  there  be  none,  the  same  shall  be 
transferred  and  conveyed  to  my  brothers  and  sisters,  and  to  the 
children  of  any  deceased  brother  or  sister  by  right  of  representa- 
tion, as  aforesaid.  In  trust,  further,  during  the  life  or  lives  of  my 
said  daughter  and  son,  and  the  survivor  of  them,  to  hold,  manage> 
and  control  the  said  trust  property  and  estate,  and  monthly  to  pay 
over  the  net  income  derived  therefrom  to  my  said  daughters  and 
son  in  equd  proportions,  and  upon  the  death  of  either  of  my  said 
daughters  to  pay  over  the  one-third  of  said  net  income  to  which 
she,  if  living,  would  be  entitled,  to  her  children  or  descendants,  if 
any  there  be,  otherwise  to  my  surviving  daughter;  and  upon  the 
death,  during  the  life  of  my  said  son,  of  said  surviving  daughter, 
leaving  children  or  descendants,  then  to  her  said  children  or  de- 
scendants ;  and,  if  she  leave  no  children  or  descendants,  then  said 
portion  of  said  net  income  to  become  a  part  of  the  rest  and  residue 
of  my  estate,  and  to  be  disposed  of  as  such  under  the  provisions  of 
this  will ;  and  upon  the  death  of  my  said  son  to  pay  over  the  one- 
third  of  said  net  income  to  which  he,  if  living,  would  be  entitled, 
to  my  said  two  daughters  in  equal  proportions,  or  to  the  survivor 
of  them." 

"  (17)  I  do  hereby  nominate  and  appoint  as  the  executors  of 
this,  my  will,  and  as  the  trustees  thereby  and  therein  created  and 
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declared,  W,  S.  Goodfellow,  of  San  Francisco,  California,  coun- 
selor at  law ;  James  S.  Angus,  of  San  Francisco,  now  in  my  em- 
ploy ;  Lx)uis  C.  Bresse,  also  of  San  Francisco,  now  in  my  employ, 
and  Thomas  G.  Crothers  (my  nephew) ;  and  1  do  expressly 
provide  that  no  bond  or  bonds  be  at  any  time  required  of  them, 
or  any  of  them,  as  such  executors  or  trustees." 

Louis  C.  Bresse,  named  above  as  one  of  the  executors  and  trus- 
tees under  the  will,  died  before  the  will  was  admitted  to  probate. 
The  ground  upon  which  the  Superior  Court  held  the  trust  created 
by  the  will  to  be  invalid,  and  which  is  maintained  by  the  respond- 
ents herein,  is  that  it  contravenes  the  provisions  of  section  857, 
Civ.  Code,  in  that  it  authorizes  the  trustees,  upon  the  death  of  the 
last  surviving  child  of  the  testator,  to  transfer  and  convey  the  trust 
property  to  the  persons  therein  designated.  The  court  further 
held  that  this  trust  was  so  inseparably  connected  with  the  other- 
wise valid  trust  to  receive  the  income  of  the  property,  and  apply 
the  same  to  the  use  of  the  children  of  the  testator  during  their 
lifetime,  that,  in  view  of  the  legal  consequences  flowing  from  its 
invalidity  it  could  not  be  presumed  that  the  testator  intended  that 
the  latter  trust  should  be  effective.  It  therefore  held  that  the  en- 
tire trust  was  invalid,  and  that  the  testator  had  died  intestate  as 
to  the  real  property  described  in  the  complaint.  The  appellants 
concede  that  a  trust  created  merely  for  the  purpose  of  conveying 
real  property  to  another  is  unauthorized;  but  claim  that  the  pro- 
vision in  the  will  of  Senator  Fair  that,  upon  the  death  of  his  last 
surviving  child,  the  trustees  shall  transfer  and  convey  the  trust 
estate  to  the  persons  therein  designated,  was  not  one  of  the  "  pur- 
poses "  for  which  he  created  the  trust ;  that  the  trust  created  by 
the  will  is  an  executed  trust ;  that  the  trustees  have  only  an  estate 
in  the  property  pur  autre  vie,  which  will  terminate  at  the  death 
of  the  last  surviving  child;  that  at  the  death  of  the  testator  the 
persons  to  whom  he  directed  the  property  to  be  transferred  and 
conveyed  were  vested  with  a  remainder  of  his  estate,  which  will 
vest  in  possession  at  the  death  of  his  last  surviving  child ;  and  that 
the  estate  which  will  then  be  vested  in  them  will  neither  require 
nor  admit  a  conveyance  from  the  trustees  for  the  purpose  of 
clothing  them  with  any  interest  in  the  property. 

It  is  manifest  from  the  terms  of  paragraph  15  of  the  will  that  it 
was  the  desire  of  the  testator  that  his  children  should  have  no  in- 
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terest  in  his  estate  other  than  the  income  thereof  during  their 
lives,  and  that  they  should  have  no  voice  in  the  management  or 
control  of  his  estate;  that  no  part  of  his  estate  or  of  the  income 
thereof  should  ever  belong  to  the  issue  of  his  son,  Charles ;  and 
that  upon  the  death  of  the  last  surviving  child  one-half  of  his  en- 
tire estate  should  belong  to  the  descendants  of  his  two  daughters, 
or  of  the  survivor  of  them,  and  the  other  half  in  equal  shares  to 
his  brothers  and  sisters  and  their  descendants  by  right  of  repre- 
sentation. If  there  is  no  legal  objection  to  the  form  in  which  this 
desire  has  been  expressed,  it  has  become  the  will  of  the  decedent, 
which  the  beneficiaries  therein  named  are  entitled  to  haveenforced. 
The  will  of  a  testator  is  his  expressed  intention  to  dispose  of  his 
property  in  accordance  with  his  desires,  and,  if  this  intention  is 
expressed  in  conformity  with  the  requirements  of  law,  it  is  the 
duty  of  courts  to  give  it  effect.  The  right  of  the  owner  of  property 
to  make  a  testamentary  disposition  thereof  according  to  his  own 
choice  or  preference  is  a  wise  provision  of  legislation,  and  its  ex- 
ercise within  the  limits  fixed  by  the  statute  is  a  sacred  right,  which 
courts  ought  always  to  uphold.  Certain  well-settled  rules  of  in- 
terpretation are  that  the  will  shall  receive  such  a  construction  as 
.will  make  it  effective,  rather  than  void  (Civ.  Code,  §  1643;  Toland 
V.  Toland,  123  Cal.  140;  55  Pac.  681),  and  that  of  two  modes  of 
interpreting  a  will  that  shall  be  preferred  which  will  prevent  in- 
testacy (Civ.  Code,  §  1326;  Le  Breton  v.  Cook,  107  Cal.  410;  40 
Pac.  552).  The  primary  rule  of  all  interpretation  is  that  the  will 
is  to  be  construed  according  to  the  intention  of  the  testator.  (Civ. 
Code,  §  1 3 17.)  For  the  purpose  of  ascertaining  this  intention,  the 
language  employed  by  him  is  to  be  interpreted  by  legal  rules  of 
construction,  and  the  words  used  in  the  clause  to  be  construed  are 
to  receive  the  first  consideration ;  but  his  intention  is  the  ultimate 
object  to  be  sought  in  determining  the  construction  to  be  given 
to  these  words,  and  is  to  be  ascertained  upon  a  consideration  of 
the  entire  instrument.  "  We  must  take  into  account  the  other  pro- 
visions of  the  will,  and  the  general  purpose  deducible  from  its 
terms,  for  the  purpose  of  ascertaining  the  intention  of  the  testator 
as  expressed  by  his  language."  (In  re  Young's  Estate,  145  N.  Y. 
538;  40  N.  E.  227,)  If  this  intention  is  clear,  it  will  control  the 
meaning  that  would  otherwise  be  given  to  particular  words  or 
phrases  used  by  him.    When  the  general  intention  is  thus  ascer- 
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tained,  it  will  control  any  particular  intention  which  relates  merely 
to  the  manner  in  which  such  general  intention  is  to  be  carried  into 
effect ;  and  the  terms  employed  by  the  testator  are  to  be  liberally 
construed  for  the  purpose  of  giving  it  effect,  provided  it  is  con- 
sistent with  the  rules  of  law.  (Welch  v.  Huse,  49  Cal.  509.) 
"  It  is  a  familiar  rule  in  the  construction  of  wills  that  the  intention 
of  the  testator  is  to  govern,  although  it  may  be  opposed  to  some 
of  the  words  of  the  will ;  and  that  the  general  intention  is  to  control 
any  particular  intention,  especially  when  the  particular  intention 
relates  to  the  manner  by  which  the  general  intention  is  to  be 
eflfectuated."  (Malcolm  v.  Malcomb,  3  Cush.  477.)  The  rule 
was  stated  by  the  master  of  the  rolls  in  the  Thellusson  Case  (4  Ves. 
329),  as  follows:  *'  If  the  court  can  see  a, general  intention  con- 
sistent with  the  rules  of  law,  but  the  testator  has  attempted  to 
carry  that  into  effect  in  a  way  that  is  not  permitted,  the  court  is  to 
give  effect  to  the  general  intention,  though  the  particular  mode 
shall  fail."  In  determining  whether  the  language  of  the  will  will 
permit  effect  to  be  given  to  the  intention,  "  the  question  is  not 
whether  the  language  will  bear  some  other  construction, — ^a  con- 
struction which  will  defeat  the  intention,  or  render  the  provisions 
of  the  will  illegal  and  void, — ^but  whether  it  will  permit  a  lawful 
intention  to  have  effect."  (Everitt  v.  Everitt,  29  N.  Y.  95.) 
After  the  intention  has  been  thus  ascertained,  courts  will  then 
apply  the  rules  of  law  for  the  purpose  of  determining  whether 
such  intention  can  be  carried  into  effect.  If  it  contravenes  any 
provision  of  law,  the  will  will  be  held  invalid,  not  for  the  reason 
that  it  does  not  express  the  intention  of  the  testator,  but  because 
the  law  will  not  permit  such  intention  to  be  carried  into  effect. 

Section  857,  Civ.  Code,  limits  the  creation  of  express  trusts  in 
real  property  to  the  purposes  therein  enumerated.  As  this  section 
does  not  authorize  the  creation  of  a  trust  in  real  property  for  the 
purpose  of  conveying  it  to  another,  it  ought  not  to  be  held  that 
such  conveyance  was  one  of  the  "  purposes  "  for  which  the  testator 
intended  the  trust  created  by  his  will,  unless  such  construction  is 
demanded  upon  a  consideration  of  the  entire  instrument,  including 
the  manifest  objects  and  purposes  of  the  will,  as  well  as  the  lan- 
guage used  by  him  in  this  direction  to  the  trustees.  (Manicc  v. 
Manice,  43  N.  Y.  362.)  Courts  lean  in  favor  of  the  preservation 
of  all  such  valid  objects  of  a  will  as  can  be  separated  from  those 
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that  are  invalid,  without  defeating  the  general  intent  of  the  testa* 
tor.  (Harrison  v.  Harrison,  36  N.  Y.  547.)  Section  1317,  Civ. 
Code,  declares  that,  *'  where  the  intention  cannot  have  effect  to  its 
full  extent,  it  must  have  effect  as  far  as  possible."  In  Cross  v. 
Trust  Co.  (131  N.  Y.  339;  30  N.  E.  125;  15  L.  R.  A.  606),  the 
principle  was  stated  to  be  that,  where  several  trusts  are  created  by 
a  will,  which  are  independent  of  each  other,  and  each  complete  in 
itself,  some  of  which  are  legal  and  others  illegal,  and  the  legal  can 
be  separated  from  the  illegal,  and  upheld,  without  doing  injustice, 
or  defeating  what  the  testator  might  be  presumed  to  wish,  the 
illegal  trusts  may  be  cut  off,  and  the  legal  permitted  to  stand.  For 
the  purpose,  therefore,  of  determining  whether  the  provision  in 
the  will  for  a  conveyance  of  the  trust  property  defeats  the  entire 
trust,  it  is  proper  to  consider  whether  such  conveyance  is  essential 
to  carrying  into  effect  the  intention  of  the  testator  with  reference 
to  the  disposition  of  his  estate  at  the  death  of  his  last  surviving 
child,  and  whether  his  general  intention  in  reference  to  the  prop- 
erty will  be  in  any  respect  affected  by  disregarding  this  provision. 
Substance  is  not  to  be  sacrificed  to  form,  and  if  this  provisicm  is 
only  a  direction  to  the  trustees  to  do  that  which  they  would  have 
been  authorized  to  do  without  the  direction,  or  if  the  same  result 
would  follow  with  or  without  such  conveyance,  or  if  the  persons 
to  whom  they  are  directed  to  transfer  and  convey  the  property 
would  have  the  same  interest  therein  whether  such  conveyance  is 
made  or  not,  or  would  be  entitled  to  demand  such  conveyance  irre- 
spective of  this  provision,  the  direction  to  convey  the  property  does 
not  become  a  "  trust,"  even  though  it  has  been  so  termed  in  the 
will,  and  the  execution  of  the  conveyance  will  be  held  not  to  be 
one  of  the  "  purposes  '*  for  which  the  trust  was  created.  The  trust 
created  by  the  will  of  Senator  Fair  is  an  executed,  rather  than  an 
executory  trust ;  that  is,  all  of  the  directions  for  its  execution  are 
expressed  in  the  will,  so  that  the  trustees  have  nothing  to  do  but 
to  carry  out  its  provisions  in  accordance  with  the  letter  of  the 
will.  There  are  no  duties  to  be  performed  by  them  in  regard  to 
the  conveyance  which  involve  the  exercise  of  judgment  or  discre- 
tion on  their  part,  or  in  which  they  are  to  act  in  accordance  with 
the  direction  of  any  other  than  the  testator.  In  the  language  of 
the  books,  the  testator  has  been  his  own  conveyancer.  He  has 
expressed  in  definite  terms  the  form  of  the  conveyance  which  the 
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trustees  are  to  make,  the  property  to  be  conveyed,  and  the  persons 
to  whom  the  conveyance  is  to  be  made.  An  executed  trust  may 
at  the  same  time  be  an  active  trust ;  that  is,  the  trustees  may  have 
active  duties  to  perform  during  the  continuance  of  their  estate, — 
such  as  the  care  and  improvement  of  the  property,  the  receipt  and 
application  of  its  income.  If,  however,  at  the  termination  of  their 
estate,  the  property  will,  under  the  terms  of  the  trust,  vest  in  the 
ultimate  beneficiaries  without  any  act  or  duty  on  the  part  of  the 
trustees,  it  is  an  executed  trust  at  the  date  of  its  creation.  Mr. 
Perry,  in  his  treatise  on  Trusts,  says  (section  359) :  "  All  trusts 
are  executory  in  one  sense  of  the  word ;  that  is,  the  trustee  must 
have  some  duty,  either  active  or  passive,  to  perform,  so  that  the 
statue  of  uses  shall  not  execute  the  estate  in  the  cestui  que  trust, 
and  leave  nothing  in  the  trustee.  But  such  is  not  the  meaning  of 
judges  when  they  speak  of  executed  trusts  and  executory  trusts. 
These  words  refer  rather  to  the  manner  and  perfection  of  their 
creation  than  to  the  action  of  the  trustee  in  administering  the 
property.  Thus  a  trtist  created  by  a  deed  or  will  so  clear  and 
certain  in  all  its  terms  and  limitations  that  a  trustee  has  nothing 
to  do  but  to  carry  out  all  the  provisions  of  the  instrument  accord- 
ing to  its  letter,  is  called  an  *  executed '  trust.  On  the  other  hand, 
an  executory  trust  is  where  an  estate  is  conveyed  to  a  trustee  upon 
trust  to  be  by  him  conveyed  or  settled  upon  other  trusts  in  certain 
contingencies  or  upon  certain  events,  and  these  other  trusts  are 
imperfectly  stated,  or  mere  outlines  of  them  are  stated  to  be  after- 
wards drawn  out  in  a  formal  manner,  and  are  to  be  carried  into 
effect  according  to  the  final  form  which  the  details  and  limitations 
shall  tike  under  the  directions  thus  g^ven.  They  are  called  '  exec- 
utory '  not  because  the  trust  is  to  be  performed  in  the  future,  but 
because  the  trust  instrument  itself  is  to  be  molded  into  form  and 
perfected  according  to  the  outlines  or  instructions  made  or  left 
by  the  settlor  or  testator."  The  connection  in  which  the  phrase 
"  conveyed  or  settled  "  is  used  in  the  text  clearly  indicates  that 
these  words  are  used  as  equivalents,  and  that  the  conveyance 
therein  referred  to  is  one  which  is  to  be  made  by  way  of  settle- 
ment. In  a  note  to  this  section  the  author  says :  "  A  mere  direc- 
tion to  convey  will  not  render  the  trust  executory  if  the  directions 
are  so  clear  and  the  limitations  are  so  certainly  defined  that  there 
IS  nothing  to  do  but  to  convey  in  accordance  with  them.     In  order 
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that  the  trust  may  be  executory,  there  must  be  some  room  for 
construction  in  order  to  determine  the  intention  of  the  settlor; 
that  is,  to  determine  what  limitations  shall  be  made,  and  what  shall 
not  be  introduced  into  the  conveyance  to  be  made/'  Mr.  Pomeroy 
(2  Eq.  Jur.  §  1000)  says:  "  Giving  property  to  a  trustee  upon 
trust  to  convey  to  a  person,  or  upon  trust  to  convey  it  upon  certain 
specified  trusts,  does  not  render  the  trust  executory ; "  and  gives 
the  following  quotation  from  the  opinion  of  Lord  St.  Leonards 
in  Egerton  v.  Earl  Brownlaw  (4  H.  L.  Cas.  210)  :  "All  trusts  are, 
in  a  sense,  executory,  because  a  trust  cannot  be  executed  except  by 
conveyance,  and  therefore  there  is  something  always  to  be  done; 
but  that  is  not  the  sense  which  a  court  of  equity  puts  upon  the 
term  '  executory  trust.'  A  court  of  equity  considers  an  racecutory 
trust  as  distinguished  from  a  trust  executing  itself,  and  distin- 
guishes it  in  this  manner :  Has  the  testator  been  what  is  x:aUed, 
and  very  properly  called,  his  own  conveyancer?  Has  he  left  it  to 
the  court  to  make  out  from  general  expressions  what  his  inten- 
tion is,  or  has  he  so  defined  that  intention  that  you  have  nothing  to 
do  but  to  take  the  limitations  he  has  given  to  you,  and  to  convert 
them  into  legal  estates?  "  It  is  sometinies  provided  in  the  instru- 
ment creating  the  trust  that  after  the  execution  of  the  trust  specific- 
ally prescribed  the  trustees  shall  divide  the  trust  property,  and 
upon  such  division  convey  it  to  certain  beneficiaries,  then  to  be 
ascertained.  In  such  cases  the  trust  is  executory,  and  the  bene- 
ficiaries take  no  interest  in  the  property  except  by  virtue  of  die 
conveyance.  The  trustees  are  clothed  with  a  discretionary  power, 
which  can  be  exercised  only  by  themselves,  or  under  the  stiper- 
vision  of  a  Court  of  Chancery.  (Gillfnan  v.  Reddington,  24  N.  Y. 
9 ;  Manice  v.  Manice,  43  id.  303 ;  Cooke  v.  Plott,  98  id.  35 ;  De  Kay 
V.  Irving,  5  Denio,  646.)  So,  too,  when  the  conveyance  is  to  be 
made  in  accordance  with  the  appointment  of  a  designated  bene- 
ficiary or  third  person,  the  trustees  have  an  active  duty  to  per- 
form for  the  purpose  of  completing  their  trust,  and  the  author 
of  the  trust  is  not  his  own  conveyancer.  In  the  present  case, 
however,  the  trustees  are  not  directed  or  authorized  to  divide  the 
trust  property,  and  any  attempted  division  by  them  would  be  in 
excess  of  their  power,  and  nugatory.  They  are  authorized  simply 
to  convey,  upon  the  death  of  the  last  surviving  child  of  the  testa- 
tor, one-fourth  part  of  the  estate  to  the  descendants  of  his  daugfa- 
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tcr  Theresa  Oelrichs,  one-fourth  part  to  the  descendants  of  his 
daughter  Virginia,  and  the  remaining  one-half  to  his  brothers 
and  sisters,  and  to  the  children  of  any  deceased  brother  or  sister 
by  right  of  representation.  The  conveyance  as  thus  authorized 
is  of  undivided  portions  of  the  estate,  and  those  to  whom  it  is 
to  be  made  will  hold  the  same  as  tenants  in  common. 

In  Bruner  y.  Meigs  (64  N.  Y.  506),  the  testator  devised  his 
whole  estate  to  trustees  upon  a  trust,  among  others,  to  divide 
the  same  into  as  many  shares  as  he  left  children  surviving  him, 
and  to  apply  the  income  of  each  share  to  the  use  of  the  child  for 
whom  it  was  held,  and  upon  the  death  of  such  child  to  conveys 
and  transfer  the  share  of  the  estate  held  for  it  to  certain  designated 
beneficiaries.  The  court  held  that  "  the  power  and  direction  to 
transfer,  and  convey  the  share  or  portion  of  the  estate  to  those 
entitled  under  the  will  after  the  death  of  the  cestui  que  trust  for 
life  did  not  constitute  a  trust,  or  require  the  estate  to  be  vested 
in  the  executors  and  trustees  named."  In  Bacon's  Appeal  (57^ 
Pa.  St:  504),  the  testator  devised  property  to  trustees  in  trust 
to  receive  the  income  and  pay  the  same  to  his  daughters  respect- 
ively during  their  lives,  and  after  their  decease  to  convey  the  same 
to  their  respective  heirs.  It  was  held  that,  as  the  trustees  were 
but  the  conduit  through  which  the  title  was  to  pass,  no  convey- 
ance was  necessary ;  the  court  saying :  **  In  this  state,  when  lands 
are  given  by  will  in  trust  to  be  conveyed,  when  no  other  power 
or  duty  is  assigned  to  the  trustee,  when  he  has  nothing  to  do 
with  the  enjo3rment  of  the  property,  and  is  only  an  instrument 
to  enable  the  cestui  que  trust  to  acquire  the  legal  estate,  it  has 
been  understood  that  the  conveyance  is  unnecessary.  At  most  it 
can  be  but  a  matter  of  form,  rather  than  of  substance.  The  cestui 
que  trust,  being  entitled  to  the  whole  beneficial  enjoyment,  and 
the  trustees  having  no  right  to  interfere  with  it,  no  reason  is 
apparent  why  a  legal  title  should  be  held  continuing  in  the  latter. 
A  severance  of  the  legal  right  from  the  beneficial  ownership  is  not 
to  be  maintained  without  some  reason.  In  the  case  before  us 
the  purpose  of  the  trust  was  accomplished  when  Mrs.  Bacon  died. 
The  testator  did  not  intend  that  the  trustee  should  hold  any 
estate  after  her  death.  He  contemplated  its  immediate  transmis- 
sion to  the  remainder-men, — ^a  transmission  by  conveyance,  indeed, 
but  no  holding  in  trust  for  those  in  remainder.    There  was,  there- 
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fore,  nothing  substantial  to  be  secured  by  treating  the  legal  title 
as  remaining  in  the  trustees  and  only  an  equitable  interest  in  Mrs. 
Bacon."  In  Weston  v.  Weston  (125  Mass.  268),  the  testator 
gave  the  residue  of  his  property  to  trustees  upon  the  trust  to 
apply  a  portion  of  the  income  to  the  support  of  the  widow,  and 
after  her  death  to  "  convey,  transfer,  and  pay  "  the  trust  estate 
to  his  children.  The  court  said :  "  We  are  of  opinion  that  the 
will  gave  to  Nathanael  and  Lucy  each  a  vested  equitable  estate 
expectant  on  the  termination  of  the  life  estate  of  the  testator's 
wife,  and  liable  to  be  devested  only  on  her  death  during  the  life 
of  the  testator's  wife  without  issue.  The  interest  in  the  residue 
was  given  by  the  will,  not  by  the  conveyance  from  the  trustees. 
Such  conveyance  is  necessary  only  to  make  that  a  legal  estate  or 
interest  which,  under  the  will,  and  prior  to  the  conveyance,  was 
an  equitable  interest.  It  was  an  equitable  remainder  after  the 
equitable  life  interest  of  the  testator's  wife,  and  vesting  immedi- 
ately on  the  death  of  the  testator."  In  Phipps  v.  Ackers  (9  Clark 
&  F.  583),  the  testator  devised  his  estate  to  trustees  in  trust  to 
convey  it  to  his  godson  on  his  attaining  the  age  of  twenty-one 
years.  The  question  before  the  court  was  the  right  to  the  income 
that  had  accrued  during  his  minority,  and  this  was  held  to  depend 
upon  whether  the  remainder  was  vested  in  him  at  the  death  of 
the  testator.  It  was  held  that  the  son  took  a  vested  estate  in  fee, 
liable  to  be  devested  in  the  event  of  his  dying  under  the  age  of 
twenty-one.  In  giving  his  opinion  Lord  Lyndhurst  said:  "  The 
question  to  be  considered  is  whether  the  direction  to  convey  makes 
any  difference  with  respect  to  the  disposition  of  the  property.  I 
am  clearly  of  the  opinion  that  it  does  not,  and  I  agree  entirely  in 
what  fell  from  Sir  William  Grant  in  the  case  of  Stanley  v. 
Stanley  (16  Ves.  491),  that  the  right  is  not  affected  by  the  direc- 
tion to  convey,  but  that  the  conveyance  must  conform  to  the  right ; 
and  that  the  will  itself  is  an  equitable  conveyance  until  that  is  dis- 
placed by  the  legal  conveyance  which  is  directed  to  be  made." 
In  Campbell  v.  Stokes  (142  N.  Y.  23;  36  N.  E.  811),  the  testator 
devised  his  estate  in  equal  shares  to  trustees,  to  be  held  by  them 
for  each  of  his  children,  to  apply  the  income  thereof  to  their  use, 
and  upon  ttie  death  of  a  child  for  whom  the  same  was  held  to 
convey,  transfer,  and  pay  over  the  share  to  its  issue.  Upon  this 
provision  of  the  will  the  court  said :  "  The  direction  that  the  trus- 
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tees  on  the  death  of  the  parent  should  *  convey,  transfer,  and  pay 
over  and  deliver '  the  parent's  share  to  his  or  her  issue  was  in- 
serted to  emphasize  the  right  of  the  remainder-men,  and  was  not 
the  foundation  of  their  title.  The  whole  scope  of  the  will  nega- 
tives the  idea  that  their  rights  were  dependent  in  any  way  on 
the  action  of  the  trustees,  or  that  the  vesting  of  their  interests 
awaited  the  exercise  by  the  trustees  of  the  power  to  transfer,  con- 
vey, and  deliver  the  share  to  the  issue  so  entitled.  The  testator 
did  not  intend  to  die  intestate  as  to  any  portion  of  his  property. 
The  whole  was  given  to  his  children  and  their  issue.  The  trust 
was  created  to  secure  to  his  sons  and  daughters  the  beneficial 
enjo3rment  of  their  several  shares  for  life,  and  to  preserve  the 
principal  for  their  issue."  In  Tonis  v.  Williams  (41  Mich.  566; 
2  N.  W.  822),  the  testator  devised  his  estate  to  trustees  in  tru£t 
to  make  certain  dispositions  of  the  income,  and  thereafter  to 
transfer  and  convey  the  property  to  the  children  of  his  deceased 
brother.  The  court  held  that  the  making  of  the  conveyance  would 
be  the  mere  execution  of  a  formal  transfer  of  what  had  already 
passed  in  fact,  and  that  the  failure  to  make  the  conveyance  woukl 
not  deprive  those  persons  of  the  estates  which  had  vested  in  them, 
saying :  **  The  will  itself  creates  the  rights  and  points  out  their 
owners."  In  Gushing  v.  Blake  (30  N.  J.  Eq.  689),  it  was  held  that 
**M  mere  direction  to  the  trustee  to  convey  will  not  convert  a  trust 
into  an  executory  trust.  If  the  trusts  are  fully  and  accurately  ex- 
pressed, the  rights  of  the  beneficiaries  are  not  affected  by  the  direc- 
tion to  convey.  The  conveyance  must  conform  to  their  rights  as 
declared,  and  the  equitable  estate  vests  immediately."  See,  also, 
Gilnum  V.  Reddington  (24  N.  Y.  9)  ;  Moore  v.  Appleby  (36  Hun, 
368;  affirmed  in  108  N.  Y.  237;  15  N.  E.  377) ;  Doe  v.  Considine 
(6  Wall.  458 ;  18  L.  Ed.  869)  ;  Bowen  v.  Chase  (94  U.  S.  812 ;  24 
L.  Ed.  184);  Scofield  v.  Olcott  (120  111.  362;  11  N.  E.  351.) 
Townshend  v.  Frommer  (125  N.  Y.  446;  26  N.  E.  805),  is  relied 
upon  by  respondents  as  holding  a  different  rule  in  New  York 
from  that  expressed  in  the  foregoing  cases  from  that  state;  but 
we  are  of  the  opinion  that  it  was  not  so  intended  by  the  court. 
The  rule  which  was  declared  in  Moore  v.  Appleby  is  neither  over- 
ruled nor  questioned  in  the  opinion ;  and  in  the  subsequent  case  of 
Campbell  v.  Stokes  the  rule  in  Moore  v.  Appleby  was  followed 
and  Townshend  v.  Frommer  disregarded;  and  later,  in  Paget  v. 


IN   RE  FAIR'S  ESTATE.  741 

Melcher  (156  N.  Y.  399;  51  N.  E.  24),  it  was,  in  eflfect,  declared 
that  a  direction  to  the  trustees  to  convey  the  estate  to  a  designated 
class  upon  the  termination  of  the  lives  for  whose  benefit  the  trust 
was  established,  created  a  vested  remainder  in  that  class.  There 
are  also  other  expressions  in  the  opinion  which  are  not  in  harmony 
with  other  opinions  by  the  same  court,  and  it  is  in  professed  disre- 
gard of  Bowen  v.  Chase  (94  U.  S.  813;  24  L.  Ed.  184).  The 
action  was  ejectment  for  certain  property  which  had  been  con- 
veyed to  a  trustee  subject  to  a  mortgage  then  existing  upon  it, 
upon  trust  to  apply  the  income  to  the  use  of  Mrs.  Curtis  during 
her  lifetime,  and  "  upon  the  further  trust "  to  convey  the  same 
at  her  death  in  fee  simple  to  such  of  her  children  as  should  then 
be  living.  This  mortgage  had  been  foreclosed  in  an  action 
brought  in  the  lifetime  of  Mrs.  Curtis  against  herself  and  the 
trustee,  but  her  children  then  living  were  not  made  parties  to  the 
suit.  The  plaintiff's  right  to  the  land  was  derived  through  con- 
veyances from  the  children  of  Mrs.  Curtis,  and  the  defendant's 
right  through  the  sale  under  this  foreclosure.  The  question  to 
be  determined  by  the  court  was  whether  the  children  of  Mrs. 
Curtis  were  necessary  parties  to  the  foreclosure,  and  underlying 
this  question  was  a  determination  of  the  character  and  extent  of 
the  estate  taken  by  the  trustee.  The  court  held  that  the  trust  deed 
conferred  upon  the  trustee  the  entire  estate  in  the  land,  and 
also  a  power  in  trust  to  convey  the  same  to  the  children  upon  the 
death  of  Mrs.  Curtis;  that,  therefore^  the  children  had  only  a 
contingent  remainder,  which  would  not  vest  in  interest  unnl  her 
death,  and,  consequently,  were  not  necessary  parties  to  the  fore- 
closure. To  the  extent  that  this  decision  rests  upon  the  state- 
ment in  the  opinion  that  the  element  of  contingency  was  caused  by 
the  uncertainty  as  to  the  precise  persons  in  whom  would  exist 
the  right  to  enforce  the  execution  of  the  power  in  trust,  and  the 
conclusion  that  this  uncertainty  prevented  the  remainder  from 
vesting,  it  is  at  variance  with  the  provisions,  of  section  694,  Civ. 
Code,  of  this  state,  and  is  not  in  accordance  with  other  decisions 
in  that  state.  (See  Levy  v.  Levy,  79  Hun,  290;  29  N.  Y.  Supp. 
384.)  The  case  itself  does  not  appear  to  have  been  followed  in 
any  subsequent  case  in  that  court,  nor  does  the  rule  therein  stated 
appear  to  have  received  the  approval  of  the  courts  of  that  state. 
In  Campbell  v.  Stokes  the  same  court  affirmed  the  rule  declared 
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in  Moore  v.  Appleby  {supra) y  and,  after  saying  that  the  case  of 
Townshend  v.  Frommer  was  not  intended  to  overturn  the  doctrine 
therein  declared,  said :  ''  The  case  was  peculiar  and  anomalous, 
and  involved  complicated  questions  under  the  law  of  trusts  and 
powers."  Levy  v.  Levy  (79  Hun,  290;  29  N.  Y.  Supp.  384), 
involved  the  same  question,  and  in  commenting  upon  Townshend 
V.  Frommer  the  court  said :  "  After  an  examination  and  com- 
parison of  that  case  with  the  decision  in  the  case  of  Campbell  v. 
Stokes,  I  have  been  unable  to  reconcile  the  same.  And  as  the 
rule  laid  down  in  the  latter  case  in  respect  to  the  vesting  of  estates 
seems  to  be  that  which  most  dearly  conforms  to  the  provisions 
of  the  Revised  Statutes  defining  such  estates,  it  should  be  fol- 
lowed." Mr.  Chapin,  in  his  treatise  on  Express  Trusts,  says 
<page  498)  :  "  But  in  general  the  case  of  townshend  v.  Frommer 
imust  be  regarded  as  highly  peculiar,  and  be  treated  with  caution." 
The  court  itself  appears  to  have  been  impressed  with  the  peculiar- 
ity of  the  case,  as  may  be  seen  by  its  remarks  (page  461,  125  N.  Y. 
and  page  808,  26  N.  E.) :  ''  In  view  of  the  many  phases  of  uses 
and  trusts  presented  to  the  courts,  it  is  not  remarkable  that  we 
should  find  observations  in  the  opinions  of  judges  not  easily  recon- 
cilable with  the  conclusion  in  a  particular  case.  I  am  not  aware 
that  any  case  presented  the  precise  question  here  can  be  found, 
though  some  may  have  a  likeness  in  particular  features."  It  is 
worthy  of  observation  that  the  opinion  in  Campbell  v.  Stokes  was 
written  by  Judge  Andrews,  who  dissented  from  the  opinion  in 
Townshend  v.  Frommer,  and  was  concurred  in  by  the  entire 
court,  including  five  of  the  judges  who  had  rendered  the  decision 
in  Townshend  v.  Frommer,  It  is  quite  possible  that  there  were 
facts  in  the  record  which  are  not  fully  stated  in  the  report  of  the 
case,  from  which  the  court  was  led  to  the  conclusion  that  the 
trustee  took  the  entire  fee  in  the  land,  and  that  the  children  took 
tio  estate  therein ;  and  this  conclusion  may  also  have  been  reached 
upon  the  ground  that,  as  the  land  was  conveyed  to  the  trustee 
with  a  power  in  trust  by  which  he  was  required  to  convey  the 
estate  "  in  fee  simple,"  he  took  such  an  estate  by  the  trust  deed. 
(See  Doe  v.  Field,  2  Barn.  &  Adol.  564.) 

Under  the  provisions  of  the  will  the  trustees  take  an  estate  in 
the  land  devised  to  them  during  the  lives  of  the  testator's  chil- 
dren and  the  survivor  of  them,  and  no  more.    There  are  no  words 


IN   RE  FAIR'S   ESTATE.  743 

therein  expressing  an  intention  to  confer  upon  them  a  fee  in  the 
land,  its  language  being  that  they  are  "  to  have  and  to  hold  the 
same  in  trust  during  the  lives  "  of  the  testator's  children,  and  in 
further  trust  to  dispose  of  the  income  "  during  the  life  or  lives  " 
■of  said  children.  Section  871,  Civ.  Code,  provides:  "  When  the 
purpose  for  which  an  express  trust  was  created  ceases,  the  estate 
of  the  trustees  also  ceases.'  The  "  estate  of  the  trustee  "  is  that 
which  is  necessary  to  enable  him  to  execute  the  trust  imposed 
upon  him.  The  estate  embraced  in  the  trust — that  is,  the  extent 
or  quantum  of  interest  taken  by  him — ^is  determined  by  a  con- 
sideration of  the  objects  and  purposes  of  the  trust,  rather  than  by 
a  strict  application  of  legal  rules  to  the  construction  of  the  terms 
•of  the  conveyance  by  which  the  estate  is  limited  to  him.  (Sears  v. 
Russell,  8  Gray,  86.)  If  an  estate  in  fee  is  necessary  to  enable 
him  to  perform  the  duties  of  the  trust,  such  estate  will  be  held  to 
have  been  taken  by  him,  even  though  it  is  not  given  in  express 
terms ;  and,  on  the  other  hand,  though  the  form  of  the  conveyance 
is  such  as  would  imply  a  fee,  if  necessary  for  the  purposes  of  the 
trust,  his  estate  will  cease  upon  the  complete  execution  of  the 
trust.  "Where  no  intention  to  the  contrary  appears,  the  lan- 
guage used  in  creating  the  estate  will  be  limited  to  the  purposes 
of  its  creation."  (Doe  v.  Considine,  supra,)  Mr.  Perry  says 
(section  320)  :  "  The  general  rule  is  that,  whether  words  of  inher- 
itance in  the  trustee  are  or  are  not  in  the  deed,  the  trustee  will  take 
an  estate  adequate  to  the  execution  of  the  trust,  and  no  more  nor 
less.  Courts  will  abridge  the  estate  where  words  of  inherit- 
ance are  used,  if  the  execution  of  the  trust  does  not  require  a  fee, 
and  so  they  will  enlarge  the  estate  if  no  words  of  inheritance  are 
used  in  a  deed."  Jarman,  in  his  treatise  on  Wills,  says  (volume 
2,  page  1155) :  "  Trustees  take  exactly  that  quantity  of  interest 
which  the  purposes  of  the  trust  require,  and  the  question  is  not 
whether  the  testator  has  used  words  of  limitation,  or  expres- 
sions adequate  to  carry  an  estate  of  inheritance,  but  whether  the 
exigencies  of  the  trust,  as  they  appear  on  the  face  of  the  will,  or 
refer  to  events  subsequent  to  the  testator's  death,  demand  the  fee 
simple,  or  can  be  satisfied  by  any  and  what  less  estate."  The 
provision  in  section  8^3,  Civ.  Code,  that,  "  except  as  hereinafter 
otherwise  provided,  every  express  trust  in  real  property,  valid 
as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees,  sub- 
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ject  only  to  the  execution  of  the  trust/*  is  limited  by  the  succeed- 
ing sections  to  the  estate  given  to  the  trustee  for  the  purposes  of 
the  trust,  and  does  not  include  any  estate  in  the  property  whidi  is 
not  required  by  the  trust.  {Merit ew  v.  Railroad  Co.,  107  Cal. 
587;  40  Pac.  810.)  This  is  clearly  implied  from  the  provision  in 
section  866  that  ''every  estate  not  embraced  in  the  trust,  and 
not  otherwise  disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors,"  and  by  the  provisions  of  section  864  that,  notwith- 
standing the  provision  of  the  previous  section,  the  autter  of  a 
trust  may,  in  its  creation,  prescribe  to  whom  the  real  property 
to  which  the  trust  relates  shall  bdong  at  the  termination  of  the 
trust.  If,  in  the  creation  of  the  trust,  he  desires  to  dispose  of 
any  estate  in  the  property  which  is  not  embraced  in  the  trust,  he 
need  not  use  the  term  "  prescribe  "  or  **  shall  belong,"  in  order  to 
make  his  purpose  effective,  but  if  he  incorporates  into  the  trust 
instrument  an  intelligible  designation  of  the  persons  that  he  wishes 
to  enjoy  the  property  upon  the  termination  of  the  trust,  or  to 
whom  he  wishes  the  property  to  go,  he  will  be  held  to  have  ''  pre- 
scribed "  an  intention  that  the  estate  *'  shall  belong  "  to  those  per- 
sons, and  thus  to  have  "  otherwise  disposed  of "  th^  estate. 
Whether  he  has  prescribed  any  such  intention  is  to  be  deterpiined 
upon  a  proper  construction  of  the  language  used  by  him,  con- 
sidered with  reference  to  the  manifest  purpose  of  his  will,  as 
deduced  from  the  entire  instrument.  In  ScoHeld  v.  Olcoti  (120 
III.  362;  II  N.  E.  351),  the  will  provided  for  the  support  of  the 
testator's  widow  during  her  lifetime  out  of  the  income  of  the 
estate,  and  that  thereupon  certain  legacies  should  be  paid,  and 
upon  their  pa3rment  the  trustees  shoukl  convey,  assign,  and  deliver 
all  the  rest  and  residue  of  his  estate  to  his  son.  The  court  said : 
"  The  testator  in  this  case  evidently  intended  that  the  whole  of  the 
remainder  of  his  estate  should  be  used  for  the  support  of  his  wife  as 
long  as  she  lived,  and  that  upon  her  death,  and  after  the  payment  of 
certain  legacies,  the  residue  should  belong  to  his  son ; "  and  held 
that  it  vested  in  him  at  his  father's  death,  notwithstanding  the 
provision  in  the  will  for  a  conveyance  to  him  by  the  trustee.  In 
Gilman  v.  Reddington  (supra) ,  where  the  will  provided  that  upon 
the  happening  of  a  certain  event  the  trust  property  was  to  be 
"  paid,  conveyed,  or  made  over  "  to  certain  beneficiaries,  it  was 
held  that  during  the  term  of  the  trust  the  title  was  wholly  in  the 
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trustees  as  a  temporary  estate,  but  that  there  was  created  a  devise 
of  the  future  estate  as  a  remainder  in  fee,  which  vested  in  the 
beneficiaries  at  the  death  of  the  testator,  and  that  they  would  be 
entitled  to  the  possession  and  enjoyment  of  the  estate  at  the  expira- 
tion of  the  trust.  In  Manice  v.  Manice  (43  N.  Y.  378),  the  court 
said :  "  The  direction  to  the  trustees  to  pay  over  the  principal 
share  of  each  grandchild  on  his  or  her  attaining  the  age  of  twenty- 
one  years  is  a  sufficient  devise  of  the  property,  and  will  vest  it  in 
the  devisee/'  In  Moore  v.  Appleby  (supra),  it  was  held  that 
under  a  statute  containing  the  same  provision  as  in  section  863 
it  was  designed  that  the  trustee  in  the  case  of  an  express  trust 
should  be  vested  with  so  much  of  the  estate  during  the  continu- 
ance of  the  trust  as  should  be  necessary  to  maintain  and  execute  it, 
and,  subject  to  that,  that  the  property  in  remainder  should  devolve 
upon  the  persons  entitled  to  it  in  remainder,  and  that  the  re- 
mainder thus  vested  was  not  defeated  by  a  direction  to  the  trus- 
tees to  transfer  and  convey  the  estate  to  the  remainder-men  upon 
the  death  of  the  life  cestui  que  trust,  for  the  reason  that  such 
direction  was  not  a  ptupose  for  which  an  express  trust  was  author- 
ized. 

The  law  favors  vested,  rather  than  contingent,  remainders,  and 
in  any  case  of  uncertainty  courts  will  construe  the  words  of  a  will 
so  that  the  remainder  will  vest  at  as  early  a  period  as  possible. 
Words  in  a  will  directing  land  to  be  conveyed  to  or  divided  among 
remainder-men  after  the  termination  of  a  particular  estate  are 
always  presumed,  unless  clearly  controlled  by  other  provisions  of 
the  instrument,  to  relate  to  the  beginning  of  enjoyment  by  the 
remainder-men,  and  not  to  the  vesting  of  the  title  in  them.  The 
uncertainty  of  the  right  of  enjoyment,  and  not  the  uncertainty  of 
its  actual  enjoyment,  is  what  renders  the  remainder  contingent. 
When  the  person  to  whom  the  remainder  after  a  life  estate  is 
limited  is  ascertained,  and  the  event  upon  which  it  is  to  take  effect 
is  certain  to  happen,  it  is  a  vested  remainder,  although,  by  its 
terms,  it  may  be  entirely  defeated  by  the  death  of  such  person 
before  the  determination  of  the  particular  estate.  It  is  the  present 
capacity  of  taking  effect  in  possession  if  the  possession  were  to 
become  vacant,  and  not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in  remainder  determines, 
that  distinguishes  a  vested  from  a  contingent  remainder.     (fVU' 
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liamson  v.  Field,  2  Sandf .  Ch.  553 ;  Moore  v.  Littel,  41  N.  Y.  66 ; 
4  Kent,  Comm.  203.)  Where  an  estate  is  granted  to  one  for  life, 
and  to  such  of  his  children  as  shall  be  living  after  his  death,  a 
present  right  to  the  future  possession  vests  at  once  in  such  children 
as  are  living,  subject  to  open  and  let  in  after-bom  children,  and  to 
be  devested  as  to  those  who  shall  die  without  issue.  {Croxall  v. 
Shererd,  5  Wall.  288;  18  L.  Ed.  572;  Mc Arthur  v.  Scott,  113 
U.  S.  380;  5  Sup.  Ct.  652 ;  28  L.  Ed.  1015 ;  Gilman  v.  Reddington, 
24  N.  Y.  9;  Brown  v.  Laurence,  3  Cush.  397;  Blanchard  v. 
Blanchard,  i  Allen,  223.)  These  principles  are  embodied  in  the  . 
following  provisions  of  the  Civil  Code :  "  Testamentary  dispo- 
sition, including  devises  and  bequests  to  a  person  on  attaining 
majority,  are  presumed  to  vest  at  the  testator's  death."  (Section 
1341.)  "A  testamentary  disposition  to  a  class  includes  every 
person  answering  the  description  at  the  testator's  death;  but, 
when  the  possession  is  postponed  to  a  future  period,  it  includes 
also  all  persons  coming  within  the  description  before  the  time  to 
which  possession  is  postponed."  (Section  1337.)  "A  future 
interest  is  vested  when  there  is  a  person  in  being  who  would  have 
a  right,  defeasible  or  indefeasible,  to  the  immediate  possession  of 
the  property  upon  the  ceasing  of  the  intermediate  or  precedent 
interest."  (Section  694.)  At  the  death  of  the  testator  there 
were  living  of  the  beneficiaries  designated  in  paragraph  15  of 
his  will,  the  infant  son  of  Mrs.  Oelrichs,  five  brothers  and  sisters, 
and  the  issue  of  a  deceased  brother.  These  persons  will  have  a 
right  to  the  immediate  possession  of  his  property  upon  the  termi- 
nation of  the  estate  of  the  trustees,  defeasible,  however,  upon  their 
death  before  that  time ;  and,  if  before  the  time  for  such  possession 
shall  arrive,  there  shall  be  other  persons  bom  into  the  class  for 
whom  provision  is  made  in  the  will,  they  will  be  included  in  such 
provision.  If  the  testator's  children  had  all  died  the  day  after  his 
own  death,  the  estate  of  the  trustees  would  have  terminated,  and 
the  child  of  Mrs.  Oelrichs  would  have  been  entitled  to  the  pos- 
session of  one-half  of  the  estate,  and  his  collateral  kindred  to  the 
other  half.  The  foregoing  considerations  lead  to  the  conclusion 
that  by  the  will  of  Senator  Fair  an  equitable  remainder  in  his 
estate  was  devised  to  the  persons  to  whom  the  trustees  were 
directed  to  convey  upon  the  death  of  his  last  surviving  child ;  that 
this  remainder  vested  in  those  persons  at  the  death  of  the  tes- 
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tator,  defeasible,  however,  upon  their  death  prior  to  the  death  of 
his  last  surviving  child,  and  subject  to  open  and  let  in  after-born 
members  of  the  designated  classes;  that  upon  the  death  of  the 
testator's  last  surviving  child  the  estate  of  the  trustees  in  the 
property  will  terminate,  and  a  conveyance  from  them  will  neither 
enlarge  or  diminish  this  remainder,  but  it  will  immediately  vest  in 
possession  without  any  conveyance;  that  the  provision  for  such 
conveyance  did  not  create  any  "  trust  *'  in  the  property,  but  was 
a  mere  direction  to  the  trustees  to  make  effective  the  other  pro- 
visions of  the  will,  and  is  not  to  be  construed  as  one  of  the  "  pur- 
poses "  for  which  the  testator  created  the  trust. 

The  will  does  not  suspend  the  power  of  alienation  for  a  longer 
period  than  during  the  lives  of  persons  in  being  at  the  death  of  the 
testator.  The  fact  that  a  chiH  of  either  of  the  testator's  daugh- 
ters, or  of  either  of  his  brothers  or  sisters,  may  be  en  ventre  sa 
mere  at  the  death  of  his  last  surviving  child,  will  not  have  this 
effect.  Such  fact  cannot  be  invoked  to  impair  the  validity  of 
the  trust.  It  is  only  the  power  of  alienation  which  the  statute 
forbids  to  be  suspended,  and  this  power  is  not  suspended  by 
reason  of  any  difficulty  or  inconvenience  that  may  attend  its  exer- 
cise. The  suspension  of  alienation  which  is  aimed  at  by  the 
statute  is  such  as  is  caused  by  the  instrument  creating  the  estate, 
and  not  such  as  naturally  arises  from  some  disability  on  the  part 
of  the  person  in  whom  the  estate  is  vested;  such  as  infancy  or 
other  incapacity,  or  from  any  other  cause  outside  of  the  instru- 
ment. (Toland  v.  Toland,  123  Cal.  140;  55  Pac.  681 ;  Moore  v. 
Littel,  41  N.  Y.  66;  Beardsley  v.  Hotchkiss,  96  id.  214.)  Section 
29,  Civ.  Code,  provides :  "  A  child  conceived  but  not  bom  is  to  be 
deemed  an  existing  person  so  far  as  may  be  necessary  for  its  inter- 
ests in  the  event  of  its  subsequent  birth;"  and  section  1339,  id., 
provides :  "  A  child  conceived  but  not  bom  until  after  a  testator's 
death,  or  any  other  period  when  a  disposition  to  a  class  vests  in 
right  or  in  possession,  takes  answering  to  the  description  of  the 
class." 

The  case  of  Fair  v.  Angus,  from  which  the  appeals  in  S.  F. 
Nos.  1,155  21**^  i>i56  were  taken,  was  an  action  brought  by 
Charles  L.  Fair  prior  to  the  admission  of  the  will  to  probate 
against  Angus,  Crothers,  and  Goodfellow,  individually  and  as 
trustees  named  in  the  instmment,  to  determine  an  adverse  claim 
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made  by  them  to  the  Lick  House  property  in  San  Francisco,  and 
in  which  he  also  made  his  sisters  defendant  under  an  allegation 
that  he  could  not  obtain  their  consent  to  join  him  as  plamtiflEs. 
An  amended  complaint  was  filed  making  as  additional  defendants 
the  then  living  infant  beneficiaries  referred  to  in  paragraph  fifteen 
of  the  will.  The  cause  was  not  brought  on  for  trial  until  after 
the  admission  of  the  will  to  probate,  and  at  the  trial  it  was  shown 
that  the  testator  died  seized  of  the  property,  and  that  the  plaintiff 
and  his  two  sisters  are  his  heirs  at  law ;  that  his  will,  as  set  forth 
in  the  foregoing  opinion,  was  admitted  to  probate  on  the  i6th  o£ 
November,  1896,  and  letters  testamentary  issued  to  the  defend- 
ants, Angus,  Crothers  and  Goodfellow.  The  court  found  that  the 
plaintiff  and  his  sisters  are  the  owners  in  -fee  simple  absolute  of 
the  property  described  in  the  complaint;  that  the  defendants, 
Angus,  Crothers  and  Goodfellow  have  no  right  or  interest  therein, 
either  as  trustees  under  said  will  or  otherwise,  and  that  said  minor 
defendants,  or  either  of  them,  have  no  interest  therein.  Judg- 
ment was  rendered  accordingly.  S.  F.  No.  1,155  is  an  appeal 
therefrom  by  the  trustees,  and  No.  1,156  on  behalf  of  the  defend- 
ants. 

The  right  of  the  plaintiff  to  maintain  the  action  prior  to  the 
close  of  administration  and  distribution  of  the  estate  is  con- 
tested by  the  appellants  upon  the  ground  that  until  that  time  it 
cannot  be  determined  whether  the  trustees  will  have  any  interest 
in  the  property.  The  respondents,  on  the  other  hand,  contend 
that  by  virtue  of  section  738,  Code  Civ.  Proc.,  as  amended  in  1895, 
the  court  was  authorized  to  determine  die  validity  of  the  trust, 
irrespective  of  the  probate  of  the  will,  or  of  any  proceeding  that 
mi^t  be  taken  in  the  administration  of  the  estate.  Section  738, 
id.,  as  originally  adopted,  was  as  follows:  "An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate  or 
interest  in  real  property  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim."  In  1895  (St.  1895,  72)  ikt  section 
was  amended  by  adding  the  following :  "  Provided,  however,  that 
whenever  in  an  action  to  quiet  title  to  or  to  determine  adverse 
claims  to  real  property,  the  validity  of  any  gift,  devise  or  trust 
under  any  will  or  instrument  purporting  to  be  a  will,  whether 
admitted  to  probate  or  not,  shall  be  involved,  such  will  or  instru- 
ment purporting  to  be  a  will  is  admissible  in  evidence;  and  all 
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questions  concerning  the  validity  of  any  gift,  devise  or  trust 
therein  contained,  save  such  as  under  the  cfonstitution  belong  ex- 
clusively to  the  probate  jurisdiction,  shall  be  finally  determined  in 
such  action:  and  provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  deprive  a  party  of  the  right  to  a  jury 
trial  in  any  case  where  by  the  law  such  right  is  now  given."  The 
provision  in  this  section  excluding  from  determination  in  such 
action  all  question^  concerning  the  validity  of  any  devise  or  trust 
contained  in  a  will,  or  instrument  purporting  to  be  a  will,  which 
under  the  constitution  "  belong  exclusively  to  the  probate  jurisdic- 
tion," presents  for  construction  the  provision  in  section  5  of 
article  6  of  the  constitution,  by  which  the  Superior  Court  is  given 
jurisdiction  of  all  matters  of  probate,  and  what  is  included  under 
''matters  of  probate,"  and  to  what  extent  the  jurisdiction  thus 
given  to  the  Superior  Court  is  exclusive  of  the  jurisdiction  given 
to  it  by  the  same  section  "  in  all  cases  in  equity."  These  ques-: 
tions  have  not  been  discussed  by  counsel,  and,  as  the  conclusion 
which  we  have  ^reached  in  reference  to  the  validity  of  the  trust 
clause  in  the  will  necessitates  a  reversal  of  the  judgment  herein, 
it  is  unnecessary  for  us  to  determine  whether  the  provisions  of 
section  738,  as  thus  amended,  are  available  to  the  plaintiff  for  the 
purpose  of  maintaining  his  action.  As  cases  bearing  upon  these 
points  reference  may  be  had  to  Reno  v.  McCully  (65  Iowa,  629 ; 
22  N.  W.  902)  ;  in  re  Allgier  (65  Cal.  228;  3  Pac.  849)  ;  Richards 
V.  Wetmore  (66  Cal.  365;  5  Pac.  620) ;  in  re  Blythe  (no  Cal. 
228;  42  Pac.  641)  ;  Estate  of  Hinckley  (58  Cal.  518)  ;  Castro  v. 
Richardson  (18  id.  478)  ;  State  v.  McGlynn  (20  id.  234)  ;  Siddall 
V.  Harrison  (73  id.  560;  15  Pac.  130)  ;  Goad  v.  Montgomery  (119 
Cal.  552;  51  Pac.  681.)  We  dp  not  wish  to  be  understood  as 
expressing  any  opinion  upon  these  points,  and  allude  to  the  matter 
only  in  order  that  it  may  not  be  inferred  from  our  silence 
thereon  that  we  hold  the  action  to  be  authorized  by  that  section. 
The  decree  of  distribution  in  the  estate  of  Fair  is  reversed, ' 

The  judgment  and  order  denying  a  new  trial  in  the  case  of  Fair 
V.  Angus  are  also  reversed. 

We  concur:    Henshaw,  Temple,  JJ. 

Beatty,  C.  J. — I  concur  in  the  conclusions  of  Justice  Harrison, 
and  in  the  judgment  of  reversal.    The  will  of  Senator  Fair  is 
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Open  to  two  constructions.  Upon  the  more  obvious  construction 
his  intention  was  to  'devise  the  fee  of  his  real  property  to  his 
trustees  upon  two  distinct  trusts:  First,  a  valid  trust  to  collect 
and  apply  the  income  for  a  term  measured  by  lives  in  being ;  and, 
second,  an  invalid  trust  to  convey  the  property  to  certain  desig- 
nated beneficiaries  at  the  expiration  of  the  life  term.  But  by 
another  construction,  in  nowise  inconsistent  with  the  terms  of 
the  will,  his  intention  was  to  devise  to  his  trustees  only  a  life  term 
sufficient  to  support  the  valid  trust,  and  to  invest  them  with  a 
power  to  convey  the  property  at  the  end  of  the  life  term  to  the 
designated  beneficiaries.  If  the  latter  construction  is  more 
favorable  to  the  efHcacy  of  his  testamentary  dispositions  than 
the  former, — ^as  I  think  it  is, — ^we  are  bound  to  adopt  it.  In  this 
view  the  power  which  he  conferred  or  attempted  to  confer  upon  his 
trustees  to  convey  the  fee  was  merely, the  means  chosen  by  him 
for  prescribing  to  whom  the  property  embraced  in  the  trust  should 
belong  in  the  event  of  its  termination.  By  section  864  of  the  Civil 
Code,  as  I  construe  it,  the  author  of  a  trust  has  .the  right  *'  in  its 
creation  "  to  prescribe  to  whom  the  property  shall  belong  in  the 
event  of  its  failure  or  termination ;  and  if,  for  any  reason  he  does 
not  exercise  this  privilege  in  creating  the  trust,  he  may,  at  any 
subsequent  time,  convey  or  devise  the  property  subject  to  the 
trust.  To  give  some  effect  to  all  the  language  of  this  section, 
we  must  hold  that  the  author  of  the  trust  can  prescribe  the  future 
ownership  of  the  property  by  some  other  means  than  by  a  grant  or 
devise;  for,  if  they  were  the  only  means  which  the  legislature 
intended  to  permit,  it  would  have  been  sufficient  to  say  that  the 
author  of  the  trust  at  the  time  of  its  creation,  or  at  any  subsequent 
time,  might  convey  or  devise  the  property  subject  to  the  trust. 
To  give  an}'  independent  significance,  therefore,  to  the  words 
"  in  its  creation  may  prescribe,"  etc.,  it  is  necessary  to  suppose  that 
they  authorize  something  different  from  a  grant  or  devise;  and 
ceitainly  it  would  not  be  an  unreasonable  construction  to  hold 
that  the  author  of  the  trust  is  empowered  in  its  creation- — ^that 
is  to  say,  as  a  part  of  the  trust — to  prescribe  the  future  ownership 
of  the  fee  subject  to  the  trust.  The  language  of  the  correspond- 
ing section  (section  61,  p.  2438,  vol.  4)  of  the  Revised  Statutes  of 
New  York  (8th  ed.),  which  has  not  been  exactly  copied  in  our 
Code,  bears  out  this  view.     It  reads  as  follows :  "  The  preceding 
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section  shall  not  prevent  any  person  creating  a  trust  from  declar- 
ing to  whom  the  lands  to  which  the  trust  relates  shall  belong  in  the 
event  of  a  failure  or  termination  of  the  trust ;  nor  s\iall  it  prevent 
him  from  granting  or  devising  such  lands  subject  to  the  execution 
of  the  trust,''  etc.  This  language  contains  a  very  clear  recog- 
nition of  the  power  in  the  author  of  a  trust  to  transfer  the  prop- 
erty to  the  ultimate  beneficiary,  subject  to  the  trust,  by  means 
other  than  a  grant  or  devise,  viz.,  by  a  declaration.  In  California 
he  is  not  to  declare,  but  to  prescribe ;  and  I  know  of  no  rule  of 
statutory  construction  which  would  limit  the  author  of  the  trust 
in  New  York  to  the  words  "  I  declare,"  or  in  California  to  the 
words  "  I  prescribe."  On  the  contrary,  I  think  that  any  words 
which  are  the  equivalent  in  their  plain  manifestation  of  the  pur- 
pose and  intention  of  the  author  of  the  trust  ought  to  be  held 
equally  efficacious  in  a  grant,  and,  a  fortiori,  that  they  should  be 
deemed  sufficient  in  a  will.  Here  the  necessary  implication  from 
the  direction  to  the  trustees  to  convey  is  that  the  persons  to  whom 
the  conveyance  is  directed  were  to  be  the  owners  of  the  property 
upon  the  termination  of  the  trust  to  collect  and  apply  the  income. 
If  the  courts  of  New  York  have  never  given  the  same  effect  to 
section  61  of  their  Revised  Statutes,  the  fact  may  be  easily 
accounted  for  upon  the  ground  that  they  have  never  had  occasion 
to  resort  to  this  provision  in  order  to  carry  out  the  lawful  and 
manifest  intentions  of  testators.  Another  provision  of  their  statute 
enabled  them,  upon  the  assumption  that  such  a  direction  was  a 
distinct  trust,  to  give  it  substantial  effect  as  a  power  in  trust. 

In  this  case  it  is  conceded  that  the  trust  to  collect  and  apply 
the  income  of  the  real  property  during  the  term  of  lives  in  being 
is  valid,  and  that  the  intention  of  the  testator  that  the  designated 
classes  should  have  the  property  at  the  termination  of  that  trust 
was  lawful ;  the  whole  contention  being  that  this  lawful  purpose 
must  fail  because  the  means  prescribed  for  carrying  it  into  effect 
are  unlawful.  But  conceding,  for  the  purposes  of  the  case,  that 
the  means  here  prescribed  (a  direction,  and,  by  necessary  implica- 
tion, a  power,  to  convey)  are  unlawful,  I  still  think  the  authorities 
cited  by  Justice  Harrison,  especially  Malcolm  v.  Malcolm  (3 
Cush.  477),  and  the  cases  therein  reviewed,  sustain , his  conclu- 
sion that  we  may,  while  disregarding  the  unlawful  means, — ^the 
particular  intent, — give  effect  to  the  main  and  lawful  intent  of 
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the  testator  by  treating  it  as  a  direct  devise  of  the  remainder,  and 
that  it  is  our  duty  so  to  do.  This  does  not  conflict  with  anything 
decided  in  Re  ^Young's  Estate  (123  Cal.  337;  55  Pac.  ion).  We 
do  not  go  outside  of  the  will  to  discover  the  intention  of  the 
testator.  In  that  case,  though  full  effect  was  given  to  every  word 
in  the  will,  it  was  still  a  matter  of  conjecture  whether  the  testa- 
trix intended  any  one  to  have  the  property  in  question.  All  that 
was  certain  was  that  she  intended  two  papers,  which  she  called 
"  deeds,"  but  which  were  not  deeds  by  reason  of  having  never 
been  delivered,  to  be  handed  first  to  her  husband  and  afterwards 
to  her  cousin ;  and  we  were  asked  to  treat  this  as  a  devise  of  the 
lands  described  in  the  deeds.  It  is  plain  that  her  intention  as  to 
the  lands  was  purely  a  matter  of  conjecture,  however  probable 
it  may  have  been.  Here,  on  the  contrary,  there  is  no  room  for 
conjecture.  The  will  of  the  testator  must  be  construed  upon  the 
assunqjtion  that  he  believed  all  its  directions  to  be  lawful  and 
valid.  If  they  were  lawful,  the  necessary  effect  of  carrying  them 
cut  would  be  to  give  the  remainder,  after  the  expiration  of  the 
life  estate,  to  fais  grandchildren  and  to  his  brothers  and  sisters. 
His  intention  tiiat  they  should  have  the  property  at  the  termina- 
tion of  the  trust  is  clear  and  manifest.  To  give  effect  to  his  inten- 
tion as  a  present  devise  of  the  remainder,  makes  no  difference 
in  the  final  vesuk.  The  same  property  will  go  to  the  same  persons 
in  the  same  proportions  and  at  the  same  time  as  would  have  been 
the  case  if  the  directions  of  the  will  could  be  literally  carried  out. 
And  this  marks  the  distinction  between  this  and  the  Walkerly 
Case  (108  Cal.  627;  41  Pac.  772).  There  we  were  asked  to  dis- 
regard the  fixed  and  unlawful  term  of  twenty-five  years,  during 
which,  accordii^  to  the  provisions  of  the  will,  the  power  of 
alienation  would  be  suspended,  and  to  hold  the  trust  valid  for  the 
life  of  Mrs.  Walkerly.  The  result  of  so  holding  might  have  been 
that  Mrs.  Walkerly  would  die  within  the  term  of  twenty-five 
vears,  and  at  a  time  when  the  members  of  the  classes  to  whom 
distribution  was  to  be  made  would  haye  been  different  from  those 
in  being  at  the  end  of  the  twenty-five-year  term,  in  which  event 
the  property  would  have  gone  in  different  proportions  to  different 
persons,  and  at  an  earlier  period  than  the  testator  designed.  It 
would  have  been  to  make  a  new  will. 
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McFarland,  J. — I  dissent,  and  think  that  the  decree  in  Re  Es- 
tate of  Fair  and  the  judgment  and  order  in  Tair  v.  Angus  should 
be  affirmed.  More  than  a  year  ago,  after  Fair  v.  Angus  had  been 
submitted,  but  before  the  submission  of  the  appeal  in  re  Estate  of 
Fair,  1  prepared  an  opinion  affirming  the  judgment  and  order 
appealed  from  in  Fair  v.  Angus,  which  case  involves  substantially 
the  same  questions  involved  in  re  Estate  of  Fair,  As  the  opinion 
was  prepared  on  the  theory  of  an  affirmance,  of  course  there  had 
to  be  noticed  in  it  all  the  material  points  made  by  the  appellants. 
As  nothing  has  been  suggested  since  to  change  my  conclusion 
then  reached,  I  attach  the  opinion  hereto  as  an  expression  of  my 
views  on  the  whole  case.  I  desire  to  add  to  it  merely  the  facts 
that  appellants,  in  their  answer,  aver  that  they  are  the  owners 
in  "  fee-simple  absolute  "  of  all  the  real  property  of  the  testator ; 
and  that  no  case  can  be  found,  under  statutes  like  ours,  declaring 
that  a  "  trust  to  convey  "  can  be  construed  to  mean  a  "  devise," 
where  the  language  of  the  will  to  be  construed — ^as  in  the  Fair 
will — clearly,  intentionally,  industriously,  and  absolutely  precludes 
45uch  a  conclusion.  The  opinion  referred  to — leaving  out  a  few 
preliminary  facts  not  now  necessary — ^is  as  follows: 

"  It  seems  to  be  necessary,  at  the  expense  of  brevity,  to  state 
the  said  fifteenth  clause  here  in  full.  By  the  preceding  clauses  a 
large  number  of  legacies  in  money  are  given  to  various  persons, 
consisting  mainly  of  brothers  and  sisters  of  the  decedent  and  cer- 
tain of  their  children.  The  said  fifteenth  clause,  and  we  put  in 
italics  the  words  which  are  most  important  in  arriving  at  a  con- 
•clusion,  is  as  follows : 

"  *  Fifteenth.  All  the  rest,  residue,  and  remainder  of  my  estate, 
property,  and  effects,  real,  personal,  and  mixed,  whatsoever  and 
wheresoever  situated,  I  give,  Revise,  and  bequeath  unto  my  trus- 
tees hereinafter  named,  and  to  the  survivors  of  them,  and  to  their 
successors  in  office,  in  trust  for  the  following  uses  and  purposes, 
that  is  to  say:  To  have  and  to  hold  the  same  in  trust  during  the 
lives  of  my  daughters,  Theresa  A.  Oelrichs  and  Virginia  Fair, 
and  of  my  son,  Charles  L.  Fair,  and  during  the  life  of  the  sur- 
vivor of  them,  and  upon  the  death  of  such  survivor  to  transfer  and 
convey  to  the  children  or  descendants  of  my  said  daughter  Theresa 
the  one-fourth  part  of  said  trust  property  and  estate,  and  to  the 
■children  or  descendants  of  my  said  daughter  Virginia  the  one- 
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fourth  part  of  said  trust  property  and  estate,  and  the  remaining 
one-half  of  said  trust*  property  and  estate  to  tratisfer  and  convey 
in  equal  shares  to  my  brothers  and  sisters,  and  to  the  children  oi 
any  deceased  brother  or  sister  by  right  of  representation.  (The 
language  of  this  clause  is  taken  from  the  Civil  Code  of  the  state 
of  California,  section  1386,  subdivision  3,  as  it  now  exists,  and 
shall  bear  the  same  construction  as  said  subdivision  of  said  section, 
subject,  however,  to  the  provisions  of  paragraph  "  Sixteenth  "  of 
this  will.)  In  case  either  of  my  daughters  die  leaving  no  children 
or  descendants,  the  one-fourth  part  of  said  trust  property  and  es- 
tate herein  directed  to  be  transferred  and  conveyed  to  the  children 
or  descendants  shall  be  transferred  and  conveyed  to  the  children 
or  descendants  of  my  other  daughter,  and,  if  there  be  none,  the 
same  shall  be  transferred  and  conveyed  to  my  brothers  and  sisters, 
and  to  the  children  of  any  deceased  brother  or  sister  by  right  of 
representation,  as  aforesaid.  In  trust,  further,  during  the  life  or 
lives  of  my  said  daughters  and  son,  and  the  survivor  of  them,  to 
hold,  manage,  and  control  the  said  trust  property  and  estate,  and 
monthly  to  pay  over  the  net  income  derived  therefrom  to  my  said 
daughters  and  son,  in  equal  proportions,  and  upon  the  death  of 
either  of  my  said  daughters  to  pay  over  the  one-third  of  said  net 
income  to  which  she,  if  living,  would  be  entitled,  to  her  children 
or  descendants,  if  any  there  be,  otherwise  to  my  surviving 
daughter ;  and  upon  the  death,  during  the  life  of  my  said  son,  of 
said  surviving  daughter,  leaving  children  or  descendants,  then  to 
her  said  children  or  descendants ;  and,  if  she  leave  no  children  or 
descendants,  then  said  portion  of  said  net  income  to  become  a  part 
of  the  rest  and  residue  of  my  estate,  and  to  be  disposed  of  as  such 
under  the  provisions  of  this  will;  and  upon  the  death  of  my  said 
son  to  pay  over  the  one-third  of  said  net  income  to  which  he,  if 
living,  would  be  entitled,  to  my  said  two  daughters  in  equal  pro- 
portions, or  to  the  survivor  of  them.' 

"  One  or  two  of  the  other  clauses  of  the  will  should  be  briefly 
noticed.  By  the  seventeenth  clause  the  appellants  Angus  and 
others  are  declared  to  be  the  trustees  mentioned  in  the  fifteenth 
clause,  and  they  are  authorized  to  sell  any  of  the  trust  property^ 
to  invest  and  reinvest  the  proceeds  of  sales,  to  apply  the  proceeds 
to  the  improvement  of  other  portions  of  the  property,  to  purchase 
or  acquire  other  property,  to  lease  any  portion  of  the  property,  and 
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to  borrow  or  lend  such  money  as  they  may  deem  advisable,  and  to 
secure  repayment  of  loan  by  mortgage  and  other  liens,  to  make 
compromises  and  settlements,  and  to  handle  the  property  generally 
as  they  may  see  fit.  By  clause  19  it  is  provided  that,  in  case  of 
the  death,  resignation,  etc.,  of  any  one  of  the  trustees,  the  remain- 
ing trustees,  or  any  two  of  them,  shall  have  authority  to  fill  the 
vacancy  by  a  declaration  in  writing,  *  and  the  title  to  the  trust 
property  and  estate  shall  vest  in  such  new  trustee  jointly 
with  the  others  without  the  necessity  of  formal  or  any  conveyance 
to  such  new  trustee/  By  clause  21  the  testator  declares  as  fol- 
lows :  *  I  make  no  provision  for  any  children  of  my  son^  Charles 
L.  Fair,  whether  born  before  or  after  this  will,  nor  any  provision 
for  my  said  son,  Charle*  L.  Fair,  other  than  that  provided  in  the 
"fifteenth"  (15)  paragraph  hereof.'  It  may  be,  perhaps,  neces- 
sary to  hereafter  mention  some  of  the  other  clauses  of  the  will. 

"  In  determining  whether  or  not  the  trusts  declared  in  the  fif- 
teenth clause  are  valid,  the  primary  and  most  important  considera- 
tion is  that  an  express  trust  to  convey  real  property  to  beneficiaries 
is  not  lawful  under  the  statutes  of  this  state,  but  'is,  by  such 
statutes,  forbidden.  The  main  contentions  of  appellants  are  based 
upon  the  invalidity  of  such  a  trust,  althqugh  in  some  of  their  argu- 
ments they  do  contend  thiit  such  a  trust  is  valid.  Clearly,  how- 
ever, such  a  trust  is  made,. by  our  Code,  invalid.  Our  law  upon 
the  subject  shows  an  intent  to  avoid  the  intricacies,  frauds,  and 
concealments  which  were  possible  under  the  old  system  of  trusts 
and  uses,  whereby  the  title  to  real  property  was  allowed  to  be  in 
one  person  and  the  beneficial  use  in  another,  to  such  an  extent 
that  the  confusion  following  was  intolerable;  and  the  purpose  of 
the  Code  provisions  is  clearly  to  confine  trusts  within  very  narrow 
limits,  and  to  allow  them  only  in  a  few  instances,  where  they  might 
be  specially  used  to  subserve  proper  and  necessary  purposes.  Sec- 
tion 847  of  title  4  of  the  Civil  Code  provides  as  follows :  '  Uses 
and  tnists  in  relation  to  real  property  are  those  only  which  are 
specified  in  this  title ;  *  and  section  857,  in  the  same  title,  is  as 
follows :  '  Express  trusts  may  be  created  for  any  of  the  following 
purposes.*  Then  follow  four  subdivisions  providing  the  purposes 
for  which  express  trusts  may  be  created,  afid  neither  of  them  in- 
cludes a  trust  to  convey  real  property  except  only  as  it  may  be  an 
incident  to  the  trust  *  to  sell  real  property,  and  apply  or  dispose 
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of  the  proceeds  in  accordance  with  the  instniment  creating  the 
trust/  And,  as  a  trust  to  convey  real  property  to  beneficiaries  was 
one  well  recognized  by  the  common  law,  it  is  quite  clear  that  these 
provisions  of  the  Code  were  intended  to  abolish  and  do  abolish, 
such  a  trust.  Therefore  the  attempted  declaration  of  trust  in  the 
decedent's  will  to  *  transfer  and  convey,'  so  far  as  real  property 
was  intended  to  be  affected  thereby,  was  void  (and  real  property 
only  is  involved  in  this  case).  {BenncUack  v.  Richards,  ii6  Cal. 
406;  48  Pac.  622;  in  re  Walkerly,  108  Cal.  656;  41  Pac.  772.) 

"  Our  provisions  about  uses  and  trusts  are  clearly  taken  from 
those  of  New  York  on  the  same  subject.  Section  857  of  our  Code 
is  nearly  identical  with  section  55  of  the  Revised  Statutes  of  New 
York,  the  main  difference  being  that  the-fiTst  subdivision  of  said 
.section  55  merely  provides  for  an  express  trust  '  to  sell  lands  for 
the  benefit  of  creditors '  (4  Rev.  St.  N.  Y.  [8th  ed.]  2437)  ;  and 
•it  was  held  in  New  York,  both  before  and  after  the  adoption  of 
•our  Codes,  that  there  could  be  no  express  trusts  as  to  land  ex- 
cept those  enumerated  in  said  section  55.  In  Hawley  v.  James 
(16  Wend.  148),  Judge  Bronson  says:  *  But  there  can  no  longer 
be  any  express  trusts  except  such  as  are  enumerated  and  defined 
by  the  statute,  and  these  are  all  enumerated  in  the  fifty-fifth  sec- 
tion.' In  Gilman  v.  Reddington  (24  N.  Y.  15),  the  court  say: 
*  Trusts  to  convey  land  to  a  beneficiary  are  not  enumerated  in  the 
statutes  of  uses  and  trusts; '  and  in  Hotchkiss  v.  Elting  (36  Barb. 
44),  the  court  say:  'The  trust  therein  mentioned  is  simply  to 
convey  the  premises,  subject  to  the  reservation,  to  such  person  or 
persons  as  the  wile  of  the  plaintiff  should,  by  writing,  appoint.' 
This  is  not  one  of  the  trusts  authorized  by  law,  and  is,  therefore, 
absolutely  void.  The  foregoing  are  merely  a  few  of  many  other 
New  York  cases  to  the  same  point.  {Townshend  v.  Frommer, 
125  N.  Y.  458,  459;  26  N.  E.  805;  Yates  v.  Yates,  9  Barb.  340; 
Campbell  v.  Low,  id.  590,  591 ;  Vorhees  v.  Presbyterian  Church, 
17  id.  105;  Cooke  V.  Piatt,  98  N.  Y.  37,  38;  Hagerty  v.  Hag- 
erty,  9  Hun,  176.)  The  New  York  statutes  contain  provisions 
for  *  powers  in  trust '  which  are  not  created  by  our  Code,  and 
which  will  be  noticed  hereafter. 

"  But  counsel  for  appellant  contend  that,  although  the  trust  to 
convey  be  held  void,  still  the  will,  upon  various  suggested  theories, 
ought  to  be  construed  as  devising  estates  in  remainder  to  the  per- 
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sons  of  the  designated  classes.  In  one  phase  of  the  arguments  the 
words  '  to  transfer  iand  copvey '  seem  to  be  treated,  substantially, 
as  we  might  treat  surplusage  in  a  pleading,  or  a  covenant  for 
further  assurance,  in  a  deed ;  but  this  view  is  entirely  inadmissi- 
ble, for  the  words  do  not  precede  of  follow,  and  are  not  merely 
additional  or  supplemental  to,  any  other  words  which,  by  them- 
selves, and  without  the  aid  of  the  words  *  to  convey,'  would 
devise  any  estate  whatever  to  the  asserted  remainder-men.  The 
case  would  have  been  different  if  there  had  been  an  independent 
devise,  followed  by  a  direction  to  the  trustees  to  convey  to  the  dev- 
isees. In  that  case  the  words  of  devise  would  have  created  an 
estate,  and  the  conveyance  would  have  been  unnecessary,  except, 
perhaps,  as  convenient  and  additional  evidence  of  title.  It  is  true, 
as  counsel  say,  that  courts  are  liberal,  and  indulgent  in  the  con- 
struction of  wills.  This  has  been  so  from  an  early  period  in  the 
history  of  the  common  law,  when  it  was  held  that  in  a  will  the 
word  '  heirs '  was  not  necessary  to  create  a  fee  where  there  were 
other  words  in  the  instrument  showing  an  intent  to  do  so,  al- 
though at  that  time  '  heirs '  was  absolutely  necessary  in  a  deed 
to  create  a  fee,  no  matter  what  other  language  was  used.  Techni- 
'cal  informalities,  or  grammatical  errors,  or  words  which  in  legal 
l<^guage  are  inapt  to  express  the  evident  intention  of  the  testator, 
will  be  construed  as  though  the  proper  legal  phraseology  had  been 
employed;  but  there  must  be  some  language  used  to  effectuate 
that  which  a  litigant  claims  to  have  been  the  intention  of  the  tes- 
tator. Counsel  speak  of  the  rights  of  the  *  devisees,'  and  say  that 
no  conveyance  was  necessary,  because  '  under  the  devise '  the 
'  devisees '  took  a  vested,  although  defeasible,  remainder  in  fee, 
and  that,  although  the  trustees  took  the  whole  legal  estate,  still 
the  direction  to  convey  does  not  render  the  '  devise '  void ;  but  all 
this  assimies  that,  apart  from  the  trust  to  convey,  there  is  in  the 
will  a  devise  in  remainder, — which  is  not  the  fact.  Of  course, 
the  precise,  technical  word  '  devise '  is  not  necessary.  Any  other 
word  or  language  expressive  of  the  same  action  or  design  would 
be  sufficient.  But  in  this  will  there  is  no  such  language.  There 
is  no  language  whatever  upon  the  subject  other  than  the  direction 
to  transfer  and  convey,  and  to  eliminate  these  words  would  be  to 
leave  the  estate,  after  the  death  of  all  the  decedent's  children,  en- 
tirely undisposed  of. 
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"  Appellants  indulge  in  frequent  invocations  of  the  rule  that  the 
intention  of  the  testator  must  prevail,  and  they  seek  here  to  apply 
the  rule  to  the  point  that  this  will  should  be  construed  as  if  it 
directly  devised  estates  in  remainder  to  the  classes  named,  so  that 
the  persons  of  those  classes  living  at  the  death  of  the  testator 
would  take  vested  remainders  subject  to  open  and  let  in  aiter-born 
children  of  the  classes.  But  the  rule  includes  the  propositions  that 
the  intention  must  be  found  in  the  will  itself ;  that,  where  the  lan- 
guage of  the  instrument  is  unambiguous  and  perfectly  clear, 
there  is  no  field  for  the  play  of  construction ;  that,  where  the  tes- 
tator has  clearly  expressed  one  intention,  the  court  cannot  impute 
to  him  another ;  that  the  intention  which  clearly  appears  must  be 
lawful ;  and  that  a  court  can,  in  no  instance,  make  for  the  testator 
a  new  will.  Now,  in  the  case  at  bar  it  is  perfectly  clear,  beyond 
even  a  reasonable  doubt,  that  the  testator  did  not  intend  to  devise 
estates  in  remainder  to  persons  of  the  named  classes,  but  intended 
to  devise  the  whole  fee  to  his  trustees  upon  trusts  to  convey,  after 
the  expiration  of  a  probably  very  long  period  of  time,  to  those 
persons,  so  that  the  latter  would  receive  new  estates  created  by 
the  conveyances.  There  is  no  room  here  for  any  construction 
based  upon  an  apparent  or  presumed  unskillfulness,  ignorance,  or 
negligence  of  the  testator.  The  will  is  in  apt  legal  phraseology, 
and  his  intentions  are  clearly  and  accurately  expressed.  Not  only 
are  the  words  *  to  transfer  and  convey '  used  without  any  other 
language  indicating  in  any  way  an  intent  to  devise  estates  to  per- 
sons of  the  classes  named,  but  those  words  are  used  over  and  over 
again ;  thus  showing  ex  industria  what  his  fixed  purpose  was.  In 
order  to  carry  out  his  scheme,  he  had  to  provide  that  his  trustees, 
under  certain  circumstances,  should  convey  portions  of  the  estate 
to  persons  of  certain  named  classes,  and  that  upon  the  happening 
of  certain  events  the  same  portions  should  be  conveyed  to  other 
persons  of  other  named  classes,  so  that,  to  meet  these  various  con- 
tingencies, the  directions  to  his  trustees  had  to  be  frequently  re- 
peated ;  but  in  no  instance  did  he  fail  to  use  the  words  '  transfer 
and  convey.*  Not  even  by  a  slip  of  the  pen  was  he  betrayed  into 
using  any  language  that  might  be  construed  into  a  direct  devise, — 
as,  for  instance,  that  the  property  should  *  go  to '  or  '  belong  to,' 
or  *  vest  in '  the  classes  of  persons  enumerated.  Moreover,  when 
we  come  to  the  provision  for  the  appointment  of  a  new  trustee. 
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if  necessary,  we  find  that  there  he  expressly  provides  that  the  title 
to  the  trust  property,  '  shall  vest '  in  the  new  trustee  without  the 
necessity  of  any  conveyance  from  the  other  trustees ;  thus  showing 
how  material  in  the  mind  of  the  testator  were  the  former  pro- 
visions that  the  trustees  should  convey. 

"  The  principle  that  the  intention  which  a  testator  has  clearly  ex- 
pressed in  his  will  must  be  followed,  and  that — applying  the  prin- 
ciple to  the  case  at  bar — the  will  cannot  be  construed  as  intending 
a  direct  devise  where  the  clearly  expressed  intention  is  otherwise, 
and  that  there  cannot  be  a  devise  without  operative  words  suf- 
cient  to  create  it,  is  aptly  illustrated  in  Re  Youngs  Estate  (re- 
cently decided  by  this  court;  55  Pac.  loii).  That  case  goes  even 
further  in  applying  this  principle  than  it  is  necessary  to  go  in  the 
case  at  bar,  for  there  the  will  showed  on  its  face  that  the  testatrix 
was  unlearned  and  unskillful  as  a  conveyancer,  while  here  the 
express  design  was  clearly  stated  in  legal  language,  and  persist- 
ently adhered  to.  In  the  Young  Case  the  words  in  the  will  to  be 
construed  were :  *  To  C.  A.  Young,  my  husband,  my  bank  book 
shall  be  handet  to  him  with  gold  .watch  and  chain,  also  two  deeds. 
After  my  husband  deatt  the  two  deeds  shall  go  to  Katarina 
Muhr ; '  and  it  was  contended  that  the  will  should  be  construed  as 
devising  an  estate  in  the  land  described  in  the  deeds  to  the  hus- 
band for  life,  and  remainder  in  fee  to  Katarina  Muhr;  but  the 
court  held  that  the  express  intent  was  merely  that  the  deeds 
should  be  delivered,  which  amounted  to  nothing,  and  that  there 
were  no  operative  words  in  the  will  which  constituted  a  devise  of 
the  land.  Mr.  Justice  Henshaw,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things,  as  follows :  '  There  was  no  de- 
livery of  these  deeds  during  the  testatrix's  lifetime.  What  validity 
they  possessed  then  came  from  the  will,  and  therefore,  if  by  the 
act  of  the  testatrix  title  to  these  lands  passed,  we  must  find  in  the 
will  both  an  intent  to  devise  them  and  operative  words  to  effect 
the  intent,'  and  again :  '  There  must,  in  the  will  itself,  be  found  a 
clear  intent  to  devise,  and  words  legally  suflScient  to  create  a  de- 
vise ; '  and  then  the  language  of  Buller,  J.,  in  the  case  of  Dacre 
v.  Dacre  (i  Bos.  &  P.  251),  is  quoted  with  approval,  as  follows: 
*  I  agree  that  the  testator  may  express  his  intentions  by  what 
words  he  pleases,  and  the  court  is  so  to  expound  his  expressions 
that  every  word  may  stand,  if  possible.    The  court  is  to  pronounce 
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according  to  the  apparent  intent  of  the  testator,  but  that  intent 
must  be  found  in  the  words  of  the  will,  and  is  not  to  be  collected 
by  conjecture  dehors  the  will;  or,  as  my  lord  chief  justice  ex- 
pressed himself  in  a  late  case,  as  the  question  has  not  been  asked 
of  the  testator,  it  is  but  conjecture  what  would  have  been  his 
answer.'  In  Hawley  v.  James  (i6  Wend.  144),  Judge  Bronson 
stated  the  rule  as  follows :  *  The  rule  that  the  intent  of  the  testator 
is  to  govern  in  the  construction  of  wills  has  no  necessary  connec- 
tion with  the  inquiry  whether  the  devise  or  bequest  is  consistent 
with  the  rules  of  law.  When  we  have  ascertained  what  particular 
disposition  the  testator  intended  to  make  of  his  estate,  then,  and 
not  before,  the  question  arises  whether  the  will  is  valid.  If  the 
disposition  actually  made  is  not  inconsistent  with  the  rules  of  law» 
the  will  is  good,  and  must  be  carried  into  effect,  whatever  the  tes- 
tator may  have  thought  about  the  legality  of  the  act ;  and,  on  the 
other  hand,  if  the  disposition  actually  made  is  contrary  to  law, 
whether  it  happened  through  design  or  the  want  of  accurate  in- 
formation, the  will  is  worthless,  and  we  have  no  choice  but  to  de- 
clare it  void.'  The  case  at  bar  i^  clearly  within  these  declared  prin- 
ciples, for  here  the  intent  was  clear  that  the  whole  estate  was  to  go 
to  the  trustees,  to  be  by  them  conveyed,  and  there  are  no  operative 
words  to  create  an  estate  in  remainder.  Of  course,  if  an  estate  be 
created  subject  to  several  trusts,  one  of  which  is  void,  and  the  lat- 
ter is  legally  separable  from  the  others,  the  estate  vests  unaffected 
by  the  void  trust ;  but,  if  the  creation  of  t}ie  estate  depends  upon 
the  execution  of  a  void  trust,  then  it  can  never  come  into  exist- 
ence. 

''  Counsel  for  both  parties,  in  discussing  the  point  above  noticed, 
as  well  as  other  points  in  the  case,  have  commented  largely  on  a 
line  of  New  York  cases,  of  which  Townshend  v.  Frommer  ( 125  N. 
Y.  446;  26  N.  E.  805)  ;  Mead  v.  Mitchell  (17  N.  Y.  210) ;  Bruner 
V.  Meigs  (64  id.  506) ;  and  Moore  v.  Appleby  (36  Hun,  368), — are 
instances.  In  the  opinions  in  some  of  these  cases,  there  is  followed 
to  some  extent  the  examples  of  former  writers  on  uses,  trusts, 
powers,  and  estates,  who  were  wont  to  indulge  very  fully  in  ab- 
struse learning,  and  to  use  language  of  rather  an  indefinite  and 
ambiguous  character, — somewhat  after  the  methods  of  the  meta- 
physicians; but,  while  there  is  some  apparent  inconsistency  in 
these  cases,  they  will  all,  upon  close  examination,  be  found  to  es- 


IN  RE  FAIR'S  ESTATE.  761 

tablish  the  propostition  that  whether  there  is  in  a  will  a  direct 
g;rant  of  remainders,  or  a  mere  trust  to  convey  at  a  future  time, 
so  that  no  estate  is  to  vest  until  the  execution  of  the  conveyance, 
is  to  be  determined  by  the  intention  of  the  testator  expressed  in  his 
will.  The  case  of  Towfishend  v.  Fromtner  {supra),  is  almost  ex- 
actly like  the  case  at  bar,  and  it  is  proper  to  briefly  state  here  the 
facts  of  that  case,  and  the  conclusion  of  the  court.  In  that  case,  Mrs. 
Curtis,  being  the  owner  of  lands  subject  to  a  mortgage,  conveyed 
the  same  to  a  trustee  in  trust  to  pay  over  the  yearly  income  to  her- 
self during  her  life,  and  upon  the  further  trust  that  her  trustee 
shall  '  convey  said  lands,  and  every  part  of  them,  in  fee  simple,' 
to  her  children  *  living  at  her  decease,  and  the  surviving  children 
of  such  of  them  as  may  then  be  dead.'  The  mortgage  was  after- 
wards foreclosed,  but  certain  children  of  Mrs.  Curtis,  then  living, 
were  not  joined  as  parties  to  the  foreclosure  suit.  The  plaintiff 
claimed  under  a  conveyance  f roni  the  children,  and  the  defendants 
under  the  foreclosure  suit,  and  the  question  was  whether  or  not 
the  children  who  conveyed  to  plaintiff  had  estates  in  the  property 
which  made  them  necessary  parties  to  the  foreclosure  suit.  The 
court  held  that  the  trust  to  convey,  although  invalid  as  one  not 
permitted  by  the  statute,  yet  under  another  provision  of  the  stat- 
utes of  New  York  might  be  held  valid  as  a  power  in  trust;  but 
that  *  it  conferred  no  interest  in  the  estate  during  the  grantor's  life 
upon  any  further  class  of  intended  beneficiaries ;  and  so  that  they 
were  not  necessary  parties  to  the  foreclosure  suit,  that  the  ex- 
tinguishment of  the  estate  in  the  grantor  and  trustee  by  the  fore- 
closure sale  destroyed  it  as  to  the  beneficiaries  of  the  power,  and 
therefore  plaintiff  acquired  no  interest  under  his  deed.*  And  so  in 
that  case  it  was  held,  as  we  hold  in  the  case  at  bar,  that  no  estate 
in  the  land  vested  in  the  persons  of  the  enumerated  classes,  be- 
cause that  was  not  the  intention  of  the  testator  as  expressed  in  the 
will ;  and  the  intention  of  the  testator  in  the  case  at  bar  was  much 
more  pronounced  and  positive  than  in  the  case  of  Townshend  v. 
Frommef, 

"  It  is  contended  by  appellants  that,  even  though  the  trust  to 
convey  be  void  under  our  statute,  yet  it  should  be  considered 
merely  as  a  use  executed  by  the  English  statute  of  uses  (27  Hen. 
VIII.  ch.  10).  There  is,  in  the  briefs,  a  great  deal  of  discussion 
of  the  question  whether  certain  old  English  statutes,  including  the 
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statute  of  uses,  are  parts  of  the  law  of  this  state ;  but  for  the  pur- 
poses of  this  case  we  do  not  deem  it  necessary  to  follow  that  dis- 
cussion to  any  great  extent,  or  to  definitely  determine  the  question. 
The  only  declaration  in  our  law  upon  the  subject  is  contained  in 
section  4468  of  the  Political  Code,  which  is  as  follows :  *  The  com- 
mon law  of  England,  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  constitution  of  the  United  States,  or  the  constitution 
or  laws  of  this  state,  is  the  rule  of  decision  in  all  the  courts 
of  this  state.'  This  declaration  includes  .only  the  '  common  law 
of  England,'  and  makes  no  reference  whatever  to  any  English 
statutes,  either  ancient  or  modem.  Of  course,  strictly  speaking, 
the  very  essence  of  the  common  law  is  that  it  is  not  statutory 
law;  it  is  the  lex  non  scripta,  as  distinguished  from  the  lex 
scripta,  which  is  made  by  acts  of  Parliament.  The  original 
English  colonies,  which  afterwards  became  states  of  the  American 
Union,  were  governed  before  the  American  Revolution  by  the 
laws  of  England,  both  common  and  statutory,  so  far  as  they  were 
applicable  to  their  conditions,  and,  after  the  separation,  generally 
by  constitutional  and  statutory  declarations,  and  in  a  few  in- 
stances by  judicial  construction ;  the  acts  of  Parliament,  which  had 
been  passed  before  certain  named  periods,  became  the  common 
law  of  those  original  states,  and  in  other  states  which  were  after- 
wards carved  out  of  the  original  states  certain  old  English  stat- 
utes, generally  by  express  constitutional  or  statutory  declarations, 
were  considered  part  of  the  common  law  of  those  states.  In 
N orris  V.  Harris  (5  Cal.  253),  it  was  intimated  that  in  American 
states  erected  over  territory  which  was  derived  from  coimtries 
other  than  England,  and  where  neither  the  common  nor  the  stat- 
utory law  of  England  ever  formerly  prevailed,  there  is  no  pre- 
sumption that  the  common  law  itself  exists  except  as  expressly 
declared  by  the  constitutions  and  statutes  of  such  states.  It  was 
so  expressly  held  in  Herr  v.  Johnson  (11  Colo.  393 ;  18  Pac.  342), 
and  the  current  of  authority  seems  to  be  that  way,  although  in 
Nevada  Hamilton  v.  Kneeland  ( i  Nev.  40) ;  Ex  parte  Blanchard 
(9  id.  loi),  and  Evans'v.  Cook  (11  id.  69),  it  was  held  otherwise. 
On  this  question  see  In  re  Lamphere  (61  Mich.  108;  27  N.  W. 
882)  ;  Com.  V.  Knowlton  (2  Mass.  534)  ;  Sackett  v.  Sackett  (8 
Pick.  309)  ;  Bogardus  v.  Trinity  Church  (4  Paige,  198) ;  Henry 
V.  Bank  (5  Hill,  532) ;  Levy  v.  McCartee  (6  Pet.  no;  8  L.  Ed. 
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334).  In  4  Kent,  Comm.  299  (an  authority  frequently  cited),  it 
is  merely  said  that  "  the  English  doctrine  of  uses  and  trusts,  under 
the  statute  of  2^  Hen.  VIII. ,  and  the  conveyances  founded  thereon^ 
have  been  very  generally  introduced  into  the  jurisprudence  of  this 
country,'  which  is,  of  course,  true;  but  that  only  means  that  they 
have  been  introduced  in  quite  a  large  number  of  the  states  by  the 
methods  and  under  the  circumstances  above  noticed.  The  only 
case  in  this  state  to  which  our  attention  has  been  called  in  which 
the  question  was  ever  raised  is  Chandler  v.  Chandler  (55  Cal. 
267),  in  which  it  was  passed  as  unnecessary  to  be  decided.  We 
have  noticed  the  question  thus  briefly,  and  a  few  of  the  authorities 
bearing  on  it,  because  it  is  an  interesting  question ;  and,  as  it  is  not 
necessary  to  pass  upon  the  question  definitely  here,  we  do  not  do 
so,  so  as  not  to  embarrass  the  decisions  of  future  cases  where  it 
might  be  of  great  importance.  The  meaning  of  the  phrase  that 
the  statute  of  uses  '  executes '  a  use  or  trust  is  simply,  in  sub- 
stance, that  under  that  statute,  if  A.  grants  or  devises  lands  to 
B.  for  the  use  of  or  in  trust  for  C,  C.  immediately  takes  the  legal 
title  as  well  as  the  beneficial  use,  and  B.  takes  nothing.  2  Perry, 
Trusts  (par.  298).  Now,  whatever  may  be  considered  as  consti- 
tuting the  common  law  as  adopted  by  section  4468  of  the  Political 
Code,  still  it  prevails  only  '  so  far  as  it  is  not  repugnant  to  or  in- 
consistent with  *  *  *  the  constitution  or  laws  of  this  state ; ' 
and  section  4  of  the  same  Code  provides  as  follows :  *  The  rule  of 
the  common  law,  that  statutes  in  derogation  thereof  are  to  be 
strictly  construed,  has  no  application  to  this  Code.  The  Code 
establishes  the  law  of  this  state  respecting  the  subjects  to  which  it 
relates.'  Title  4  of  part  2  of  the  Civil  Code  '  establishes  the  law 
of  this  state  respecting '  uses  and  trusts,  and  there  is  no  provision 
in  it  similar  to  that  of  the  English  statute  of  uses,  which  vests  the 
legal  title  in  the  cestui  que  trust.  There  was  at  one  time  what  was 
then  section  848  included  in  said  title  4,  which  reads  as  follows: 
*  Every  person  who  by  virtue  of  any  transfer  or  devise  is  entitled 
to  the  actual  possession  of  real  property,  and  the  receipts  of  the 
rents  and  profits  thereof,  is  to  be  deemed  to  have  a  legal  estate 
therein  of  the  same  quality  and  duration,  and  subject  to  the  same 
conditions,  as  is  the  beneficial  interest ; '  but  that  section  was  ex- 
pressly repealed  on  March  20,  1874,  as  well  as  the  sections  follow- 
ing it,  which  were  designated  as  849,  850,  and  851,  and  referred 
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to  the  same  subject.  Moreover,  section  863  in  the  said  title  is  as 
follows :  '  Except  as  hereinafter  otherwise  provided,  every  express 
trust  in  real  property  valid  as  such  in  its  creation  vests  the  whole 
estate  in  the  trustees,  subject  only  to  the  execution  of  the  trust. 
The  beneficiaries  take  no  estate  or  interest  in  the  property,  but 
may  enforce  the  performance  of  the  trust/  It  is  dear,  therefore, 
that  under  our  statute  x»f  uses  no  legal  estate  vests  in  the  bene- 
ficiary. Indeed,  the  English  statute  of  uses  is  repugnant,  to  our 
whole  system  of  conveyances,  which  is  simple  in  form;  and  in- 
consistent with  the  purposes  of  our  system  of  registry.  (Gorham 
V.  Daniels,  23  Vt.  609.)  Moreover,  the  judicial  decisions  in  this 
state  have  not,  to  our  knowledge,  applied  here  the  English  statute 
of  uses, — ^at  least  we  have  not  been  referred  to  any  decisions  here 
which  have  done  so;  on  the  contrary,  the  decisions  here  have 
always  gone  upon  the  theory  that  the  only-  remedy  of  the  holder 
of  a  use  or  an  equitable  right  in  trust  was  a  decree  in  equity  for  a 
conveyance.  (Estrada  v.  Murphy,  19  Cal.  249 ;  Emeric  v.  Penni- 
man,  26  id.  119;  O'Connell  v.  Dougherty,  32  id.  459;  Greer  v. 
Blanchar,  40  id.  197.)  In  Greer  v.  Blanchar  (supra),  the  court 
say :  '  The  property  in  controversy  is  alleged  to  have  been  con- 
veyed in  the  year  1853  to  a  trustee  "  in  trust  for  the  use  and  benefit 
of  Harriet  M.  Risley  and  S.  Risley."  By  means  of  that  convey- 
ance the  equitable  estate  in  the  premises  was  vested  in  the  Risleys 
as  joint  tenants ; '  and  this  is  merely  a  declaration  of  the  principle 
which  runs  through  all  our  decisions,  that  in  such  a  case  the  equit- 
able estate  only  vests  in  the  beneficiary,  while  under  the  English 
statute  of  uses  in  such  a  case  the  legal  title  would  have  so  vested. 
Again,  the  statute  of  uses  executed  only  those  trusts  which  were 
passive, — that  is  where  there  was  nothing  for  the  trustee  to  do; 
as  where  there  was  a  conveyance  to  him  in  terms  for  the  use  of 
another,  or  where  he  stood  seized  to  the  use  of  another,  or  where 
he  was  to  permit  or  suffer  something.  But  it  did  not  execute  a 
special  or  active  trust  where  there  was  some  duty  to  be  performed 
by  the  trustee ;  and  a  trust  to  convey  was  an  active  trust,  and  there- 
fore not  executed.  In  i  Perry,  Trusts  <§  309),  the  principle  is 
correctly  stated  as  follows :  '  Therefore,  if  any  agency,  duty,  or 
power  be  imposed  on  the  trustee,  as  by  a  limitation  to  a  trustee  and 
his  heirs  to  pay  the  rents,  or  to  convey  the  estate,  *  *  *  in  all 
these  cases,  and  in  other  like  cases,  the  operation  of  the  statute  is 


IN  RE  FAIR'S   ESTATE.  7^5 

excluded,  and  the  trusts  or  uses  remain  mere  equitable  estates/ 
In  I  Lewin,  Trusts  (210),  the  rule  is  also  laid  down  as  follows: 

*  Special  trusts  are  not  within  the  purview  of  the  act  of  Henry 
VIII. ;  and,  therefore,  if  any  agency  be  imposed  on  a  trustee,  as 
by  limitation  to  A.  and  his  heirs  upon  trust  to  pay  rents  or  to 
convey  the  estate,  *  *  *  5,^  ^i\  these  cases,  as  the  trust  is  of  a 
special  character,  the  operation  of  the  statute  of  uses  is  effectually 
excluded.'  Moreover,  under  the  English  statute  of  uses  only  a 
valid  use  or  trust  could  be  executed ;  and,  as  we  have  seen,  in  this 
state  a  trust  to  convey  is  invalid.  Therefore,  under  any  view  of 
the  law,  the  trust  in  the  case  at  bar  was  not  executed. 

"  The  contention  that,  although  the  trust  to  convey  be  void,  it 
may  be  held  good  as  a  *  power  in  trust  to  convey,'  cannot  be  main- 
tained. The  New  York  statutes,  which  are  very  similar  to  ours,  in 
enumerating  those  trusts  as  to  real  property  which  alone  are  valid, 
expressly  provide  for  a  power  in  trust  to  convey ;  but  there  is  no 
such  provision  in  our  statutes,  although  we  had  such  a  one  for  a 
short  time.  It  was  section  860  in  the  same  title  4,  which  declares 
what  trusts  are  and  what  are  not  valid,  and  was  as  follows: 

*  Wliere  an  express  provision  as  to  real  property  is  created  for  any 
purpose  not  enumerated  in  the  preceding  section,  such  trust  vests 
no  estate  in  the  trustees ;  but  the  trust,  if  directing  or  authorizing 
the  performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  is  valid  as  a  power  in  trust;  subject  to  the  pro- 
visions in  relation  to  such  powers  contained  in  title  V  of  this  part.' 
It  was  followed  by  two  other  sections  on  the  subject,  but  they  were 
all  three  repealed  in  1874,  and  in  the  same  year  the  entire  title  5, 
which  was  on  the  subject  of  '  powers,'  and  which  contained  over 
sixty  sections  on  that  subject,  and  to  which  said  section  860,  above 
quoted,  refers,  was  also  wholly  repealed.  With  respect  to  the 
meaning  and  operation  of  title  4,  which  declares  what  trusts  in 
relation  to  real  property  may  and  what  may  not  be  created,  there 
is  no  distinction  between  a  trust  to  convey  and  a  power  in  trust 
to  convey.  A  mere  naked  power  can  be  exercised  or  not,  at  the 
will  of  the  holder ;  but  if  the  exercise  of  it  be  imperative,  it  is  a 
trust.  In  Sugden  on  Powers,  the  author,  having  said  that  it  is  the 
very  nature  of  a  power  to  be  *  left  to  the  free  will  and  election  of 
the  party  to  execute  it  or  not,  for  which  reason  equity  will  not 
say  he  shall  execute  it,'  proceeds  as  follows :  '  But  in  laying  down 
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this  broad  rule  we  must  be  careful  to  distinguish  between  mere 
powers  and  powers  in  the  nature  of  trusts.  The  distinction  be- 
tween a  power  and  a  trust  is  marked  and  obvious.  "  Powers/'  as^ 
Lord  Chief  Justice  Wilmot  has  said,  '*  are  never  imperative." 
They  leave  acts  to  be  done  at  the  will  of  the  party  to  whom  they 
are  given.  Trusts  are  always  imperative,  and  are  obligatory 
upon  the  conscience  of  the  party  intrusted.  But  sometimes  trusts 
and  powers  are  blended.  A  man  may  be  intrusted  with  a  trust  to 
be  effected  by  the  execution  of  a  power  given  to  him,  which  is  in 
that  case  imperative ;  and,  if  he  refuses  to  execute  it,  or  die  with- 
out having  executed  it,  equity,  on  the  general  rule  that  the  trust 
is  in  the  land,  will  carry  the  trust  into  execution.'  (Volume  2, 
158.)  Upon  the  same  subject  in  Perry  on  Trusts,  the  author, 
having  said  that  '  mere  powers  are  purely  discretionary  with  the 
donee,'  says  as  follows :  *  It  is  different  with  powers  coupled  with 
a  trust,  or  powers  which  imply  a  trust.  *  *  *  There  are  mere 
powers  and  mere  trusts.  There  are  also  powers  which  the  party 
to  whom  they  are  given  is  intrusted  with  and  required  to  exercise. 
Courts  consider  this  last  kind  of  power  to  partake  so  much  of  the 
character  of  a  trust  to  be  executed  that  they  will  not  allow  it  to 
fail  by  the  failure  of  the  donee  to  execute  it,  but  will  execute  it  in 
the  place  of  the  donee.  Lord  Hardwicke  observed  that  such 
powers  ought  rather  to  be  called  trusts  than  powers.  In  all  cases 
these  powers  or  trusts  must  be  construed  according  to  the  intention 
of  the  parties,  to  be  gathered  from  the  whole  instrument.'  (Vol- 
ume I,  par.  248.)  It  is  clear,  therefore,  that  a  '  power  in  trust  to 
convey '  is  a  trust  to  convey  within  the  meaning  of  said  article  4, 
and  that,  not  being  within  any  category  of  valid  trusts  within  that 
article,  it  is  by  said  article  forbidden.  Under  this  view  we  do  not 
think  it  necessary  to  notice  any  of  the  other  views  taken  of  this 
subject  by  either  respondents  or  appellants. 

"  A  good  deal  has  been  said  by  counsel  about  the  difference — 
or,  as  appellants  contend,  the  want  of  much  difference — ^between 
the  consequences  flowing  from  a  direct  devise,  and  those  flowing 
from  a  trust  to  convey  at  a  distant  period  to  persons  of  certain 
classes  who  might  then  be  in  existence.  The  quantity  of  that 
difference  is  not  material  to  the  determination  of  the  question  here 
involved.  The  question  to  be  determined  is,  what  did  the  testator 
do?    Did  he  devise  vested  estates  in  remainder,  or  did  he  devise 
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the  whole  fee  to  the  trustees  upon  trusts  to  convey  after  the  death 
of  all  of  his  children?  If,  however,  it  were  important  to  consider 
the  consequences,  it  is  quite  plain  that  those  flowing  from  one 
of  those  acts  are  very  different  from  those  which  would  flow  from 
the  other.  If,  in  the  case  at  bar,  the  testator  had  made  a  direct 
devise  in  remainder  to  the  persons  of  the  classes  named  in  the  will, 
those  of  the  latter  who  were  alive  at  the  testator's  death  would 
have  immediately  taken  vested  estates.  The  interest  of  each 
would  have  been  a  property  and  ownership  in  the  land,  with  all 
the  rights,  powers,  and  advantages  which  legally  belong  to  such 
an  interest.  If  there  had  been  a  direct  devise  to  the  trustees  for 
the  lives  of  the  testator's  children,  with  remainders  to  the  said 
classes,  as  there  would  have  been  persons  in  esse  of  said  classes 
to  take  were  the  life  estate  to  end  at  the  present  time,  such  persons 
would  have  taken  vested  remainders ;  and  *  such  a  remainder  con- 
fers a  present  fixed  right  to  the  future  enjoyment  which  rises  to 
the  dignity  of  an  estate  in  the  land,  and  invests  the  remainder-man 
with  a  portion  of  the  seizin,  property  or  ownership.'  (20  Am.  & 
Eng  Enc.  Law,  839,  840,  and  cases  there  cited.)  'Such  a  re- 
mainder may  be  devised,  assigned,  and  limited  over.'  (Id.,  notes 
to  page  840,  and  cases  there  cited.)  Such  a  remainder-man  has 
a  status  which  gives  him  many  rights  and  remedies.  He  is  a 
necessary  party  to  suits  to  foreclose,  for  partition,  etc.,  and  may 
himself  maintain  suits  about  the  land,  as  to  recover  damages  for 
waste,  etc.  It  is  needless  to  pursue  further  the  incidents  of  such 
an  estate;  but  the  trust  to  convey  contained  in  the  will  vests  no 
estate  whatever  in  the  persons  of  the  classes  named.  They  have 
no  'portion  of  the  seizin,  property  or  ownership.'  It  merely  gives 
to  persons  of  certain  named  classes  who  may  happen  to  be  alive  at 
a  remote  uncertain  time  (none  of  whom  need  be  in  existence  at 
the  present  time)  a  contingent  right  to  compel  the  execution  of 
the  trust  to  convey.  They  are  simply  in  the  category  of  those 
mentioned  in  section  863  of  the  Civil  Code,  where  it  declares  that 
'  the  beneficiaries  take  no  estate  or  interest  in  the  property,  but 
may  enforce  the  performance  of  the  trust.'  See,  on  this  subject 
Townshend  v.  Frommer  (supra).  (We  are  aware  of  the  general 
principle  that,  unless  otherwise  clearly  stated  in  the  trust  instru- 
ment, a  trustee  only  takes  an  estate  commensurate  with  the  pur- 
poses of  the  trust;  but  in  the  case  at  bar  an  estate  in  fee  in  the 
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trustees  was  clearly  necessary  to  the  execution  of  the  trust.  It 
may  also  be  said  here,  in  view  of  a  certain  position  taken  by  some 
of  the  counsel  for  appellants,  that  the  authority  given  the  trustees 
to  sell  any  of  the  property  and  to  invest  and  reinvest  the  proceeds, 
and  to  acquire  other  property,  etc.,  '  as  they  may  determine,'  and 
*  as  they  may  deem  best,'  is  not  a  trust,  because  it  was  to  be  exer- 
cised or  not,  at  the  will  of  the  trustee.  Its  exercise  was  not  im- 
perative, and  could  not  be  compelled.) 

"  There  are  other  considerations  presented  by  counsel  of  both 
sides  bearing  upon  the  question  of  the  validity  or  invalidity  of  the 
trust  clause  of  the  will  here  under  discussion,  but  they  are  of  less 
consequence  than  those  heretofore  noticed,  and  are  mostly  covered 
by  the  views  already  expressed ;  and,  owing  to  the  great  length  to 
which  this  opinion  has  already  gone,  they  must  he  passed  without 
special  notice.  It  may  be  remarked,  generally,  that,  while  a  man's 
power  to  say  to  whom  his  land  shall  go  when  he  dies  is  a  proper 
and  valuable  property  right,  still  there  is  no  rule  of  law  or  public 
policy  which  calls  upon  a  court  to  be  diligent  to  discover  some  way 
to  make  good  a  man's  forbidden  scheme  to  determine  who  shall 
have  his  property  fifty  years  after  his  death.  It  is  true  that  our 
Code  permits  a  suspension  of  the  power  of  alienation  during  lives 
in  being,  and  that  where,  as  in  the  case  at  bar,  fhe  lives  selected  are 
those  of  very  young  persons,  suspension  may  be,  in  the  natural 
course  of  events,  for  half  a  century ;  but,  where  the  attempt  to  do 
this  has  not  been  lawfully  accomplished,  there  is  no  reason  why 
a  court  should  condone  the  unlawfulness  of  the  attempt,  for  the 
general  policy  of  the  law  is  against  the  tying  up  of  property,  and 
keeping  it  for  long  periods  out  of  the  current  of  alienation  and 
apart  from  ordinary  business  purposes.  And  then  the  rights 
of  the  legal  heirs  to  whom  the  law  gives  property  in  case  of  in- 
testacy are  entitled  to  some  consideration.  In  Re  Walkeriys  Es- 
tate (io8  Cal.  627;  41  Pac.  772),  this  court  said:  '  The  intestacy 
of  the  testator  as  to  the  Walkerly  Block  is  the  harsh  result  which 
must  follow  this  void  trust,  and  the  property  will  descend  to  his 
heirs.  It  is  true  that  such  was  not  the  testator's  intent,  but  the 
testator  must  do  more  than  merely  evince  an  intention  to  disinherit 
before  the  heirs*  right  of  succession  can  be  cut  off.  He  must 
make  a  valid  disposition  of  his  property.  (Habergham  v.  Vincent, 
2  Ves.  Jr.  204;  Hawley  v.  James,  16  Wend.  150;  Haynes  v.  Sher- 
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man,  117  N.  Y.  433;  22  N.  E.  938.)  Our  coficlttsion  as  to  the 
trusts  to  convey  sought  to  be  created  bj  the  fifteenth  clause  of 
the  will  of  the  decedent  is  the  same  as  that  reached  by  the  learned 
judge  of  the  court  below,  namely,  that  they  are  void. 

"  We  also  agree  with  the  learned  judge  of  the  court  below  that 
the  invalid  trust  to  convey  carries  with  it  the  otherwise  valid  trust 
for  the  lives  of  the  testator's  children,  and  that,  therefore,  the  whole 
trust  fails.  Of  course,  the  general  rule  i$  well  settled  that,  where 
there  are  valid  and  invalid  clauses  in  a  will,  the  questi(Mi  whether 
the  valid  clauses  can  stand  depends  upon  whether  or  not  the  invalid 
ones  are  so  interwoven  with  them  that  they  cannot  be  eliminated 
without  interfering  with  and  changing  the  main  scheme  of  the  te»* 
tator.  In  Darling  v.  Rogers  (22  Wend.  495),  Senator  Verplanck 
correctly  sts^ted  the  rule  as  follows :  '  When  a  will  is  good  in  part, 
and  bad  in  part,  the  part  otherwise  valid  is  void  if  it  works  such 
a  distribution  of  the  estate  as,  from  the  whole  testament,  taken 
together,  was  evidently  never  the  design  of  the  testator.  Other- 
wise, when  a  good  part  is  so  far  independent  that  it  would  have 
stood  had  the  testator  been  aware  of  the  invalidity  of  the  rest.' 
And  in  the  celebrated  Tilden  Will  Case  (130  N.  Y.  50;  28  N.  E. 
880;  14  L.  R.  A.  33),  the  court  say:  *  The  appellants  invoke  the 
aid  of  the  principle  that,  where  several  trusts  are  created  by  will, 
which  are  independent  of  each  other,  and  each  complete  in  itself, 
some  of  which  are  lawful  and  others  unlawful,  and  which  may 
be  separated  from  each  other,  the  illegal  trust  may  be  cut  off,  and 
the  legal  one  permitted  to  stand.  This  rule  is  of  frequent  applica- 
tion in  the  construction  of  wills,  but  it  can  only  be  applied  in  aid 
and  assistance  of  the  manifest  intent  of  the  testator,  and  never 
where  it  would  lead  to  a  result  contrary  to  the  purposes  of  the 
will,  or  work  injustice  among  the  beneficiaries,  or  defeat  the  tes- 
tator's scheme  for  the  disposal  of  the  property.'  In  the  case  at 
bar  it  is  quite  clear  from  the  will  that  the  trust  as  to  the  income 
during  the  lives  of  the  testator's  children,  and  the  trust  to  convey 
the  corpus  of  the  property  after  their  death  to  certain  enumerated 
classes  of  persons,  were  inseparable  parts  of  one  entire  scheme; 
and  there  is  no  reasonable  ground  for  the  supposition  that,  if  be 
had  known  that  the  latter  trust  was  void,  he  would  have  allowed 
the  former  to  stand.  Upon  such  a  supposition  we  would  have 
to  hold  that  he  would  have  been  willing  to  merely  devise  an  estate 
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to  the  trustees  during  the  lives  of  his  children,  the  income  to  be 
divided  equally  between  them,  and  allow  the  entire  reversion  un- 
disposed of  by  him  to  go  to  the  heirs  at  law.  But  clearly  that  was 
not  his  intention.  His  manifest  purpose  was  that  none  of  his 
property  should  go  either  to  his  children  or  to  any  other  persons 
as  heirs  at  law.  He  intended,  through  the  devise  to  the  trustees^ 
and  anticipated  conveyance  by  them, — for,  of  course,  he  must  be 
deemed  to  have  been  igqorant  of  the  ill^;ality  of  the  trust  to  con- 
vey, and  to  have  supposed  that  it  would  be  performed, — ^to  dispose 
of  the  temporary  income  to  his  children  during  their  lives,  and 
ultimately  the  entire  corpus  of  the  property,  leaving  no  part  of  the 
fee  undisposed  of;  and  his  division  of  the  income  was  evidently 
based  upon  the  consideration  of  the  persons  who  would  or  would 
not  ultimately  get  the  corpus  of  the  property.  But  the  mere  crea- 
tion of  an  estate  in  the  trustees  for  the  lives  of  the  children  for  the 
benefit  of  the  latter  as  beneficiaries  of  the  income,  leaving  the 
reversion  to  go  to  the  heirs  at  law,  would  have  been  inconsistent 
with  the  most  determined  purpose  of  the  testator.  In  such  event, 
the  three  children  being  themselves  the  heirs  at  law,  and  having 
also  the  income  during  their  lives,  and  there  being  no  remainder- 
men to  complain  of  or  interfere  with  any  of  their  acts  in  the 
premises,  the  condition  of  the  title  would  be  in  a  somewhat  anoma- 
lous condition.  It  is  not  necessary  to  inquire  what  power  of 
alienation  of  the  fee  the  children  would  have  under  such  circum- 
stances if  the  trustees  insisted  upon  holding  on  under  the  income 
trust,  or  whether  the  children,  having  both  the  inheritance,  and, 
substantially,  the  beneficial  use,  could  compel  a  termination  of  the 
trust.  They  could  certainly,  with  the  consent  of  the  trustees, 
have  the  trust  discharged  (Civ.  Code,  §  2282)  ;  in  which  event 
they  would  have  the  entire  estate  in  fee  simple,  with  present 
possession  of  the  property.  Of  course,  if  the  trust  to  convey  were 
valid,  there  would  be  a  duty  upon  the  trustees  to  hold  the  title 
and  possession  until  the  death  of  all  the  children,  and  then  con- 
vey it  to  persons  of  the  named  classes;  but,  the  trust  to  convey 
being  void,  why  should  the  trustees  be  required  to  hold  against 
the  present  owners  of  the  entire  property?  And  who  else  would 
there  be  with  a  legal  right  to  ccMnplain  of  the  termination  of  the 
trust?  And  thus  the  children  would  have,  what  the  testator 
expressly  declared  in  his  will  they  should  not  have,  present  vested 


IN   RE  FAIR'S   ESTATE.  771 

estates  in  fee  in  the  whole  property.  Moreover,  the  testator  ex- 
pressly and  emphatically  declared  that  no  child  of  his  son,  Charles, 
should  have  any  part  of  his  property,  and  that  Charles  himself 
should  have  nothing  except  one-third  of  the  income  during  his 
life;  but,  under  the  construction  contended  for  by  appellants, 
Charles  would,  under  one  view,  have  one-third  of  the  corpus  of 
the  property,  and  might,  upon  the  happening  of  certain  events, 
have  it  all;  and,  under  another  view,  his  children  would  take, 
contrary  to  the  will  of  the  testator;  and,  as  the  income  given  to 
Charles  would  be  very  large,  it  may  well  be  supposed  that  it  was 
given  him  so  that  he  might  be  spurred  to  save  something  for  his 
children,  and  that  the  testator  would  not  have  given  him  so  much 
if  he  had  known  that  his  children  might  inherit.  For  these  rea- 
sons, as  well  as  for  others  that  could  easily  be  suggested,  we  hold 
that  the  invalidity  of  the  trust  to  convey  destroys  the  whole 
scheme  of  the  will,  and  carries  with  it  the  trust  for  the  lives  of  the 
children. 

"  There  is  a  preliminary  point  as  to  the  right  of  plaintiff,  as 
heir,  to  maintain  this  action,  which  is  pressed  by  some  of  the 
counsel  for  appellants  and  waived  by  others.  This  right  is  plainly 
given  by  section  738  of  the  Code  of  Civil  Procedure  as  amended  in 
1895.  But  appellants  claim  that  this  amendment  was  not  legally 
passed  by  the  legislature,  because  an  inspection  of  the  journals  of 
the  state  senate  shows  that  a  majority  of  the  members  of  that 
body  did  not  concur  in  the  amendment.  There  is  a  great  deal  of 
argument  upon  the  point  whether  or  not  a  court  can  go  behind 
a  regularly  enrolled,  authenticated,  and  approved  bill;  but  it  is 
not  necessary  here  to  consider  that  question.  *  Even  if  it  be  ad- 
missible for  a  court  to  look  into  the  journals,  the  law  upon  that 
theory  is  correctly  stated  in  State  v.  Francis  (28  Kan.  722),  as  fol- 
lows :  '  The  enrolled  statute  is  very  strong  presumptive  evidence 
of  the  regularity  of  the  passage  of  the  act  and  of  its  validity,  and 
it  is  conclusive  evidence  of  such  regularity  and  validity  unless 
the  journals  of  the  legislature  show  clearly,  conclusively,  and 
beyond  all  doubt  that  the  act  was  not  passed  regularly  and 
legally ; '  and  the  court  below  found  correctly  that  the  journals, 
admitting  that  we  can  look  at  them,  do  not  thus  show  that  the 
amendment  in  question  was  not  legally  passed." 
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Garoutte^  J.  (dissenting). — I  concur  generally  in  the  views 
of  Mr.  Justice  McFarland.  Upon  careful  examination  I  am  sat- 
isfied it  will  be  found  that  a  very  large  majority  of  the  cases 
cited  by  Mr.  Justice  Harrison  in  his  opinion  to  the  point  that  the 
words  "  transfer  and  convey  "  should  be  construed  as  words  of 
devise  have  arisen  under  statutes  quite  dissimilar  to  the  statutes 
of  this  state,  and  generally  in  jurisdictions  where  the  principles 
of  law  pertaining  to  "  powers  in  trust  to  convey  "  are  recognized 
and  approved.  It  is  sufficient  to  say  we  have  no  like  principles 
of  law  as  to  "  powers  "  here.  As  I  read  the  opinion  of  Mr.  Justice 
Harrison,  it  goes  to  the  length  of  holding  that  a  tiansfer  and 
conveyance  from  the  trustees  to  the  beneficiaries  is  not  demanded 
by  the  terms  of  the  will.  I  believe  such  construction  of  the  in- 
strument does  violence  to  the  meaning  and  use  of  the  simplest 
and  most  ordinary  words.  H  words  mean  an3rthing,  if  a  party's 
intentions  are  to  be  determined  by  his  words,  it  must  be  held  that 
James  G.  Fair  intended  that  the  trustees  should  pass  the  title  to 
the  beneficiaries  by  deed.  If  the  words  here  used  do  not  express 
that  purpose,  then  it  cannot  be  expressed  in  words.  I  know  no 
word  in  the  English  vocabulary  the  use  of  which  in  this  will  would 
add  point,  force  and  clearness  to  the  words  "  transfer  and  convey." 
If  the  words  "  transfer  and  convey  "  were  used  in  a  power  of 
attorney,  there  would  be  no  trouble  in  giving  them  the  usual  and 
ordinary  meaning.  Why  should  there  be  trouble  here?  In  the 
early  stages  of  the  litigation,  when  the  validity  of  this  trust  was 
not  a  burning  question,  the  trustees  themselves  thought  that  James 
G.  Fair  intended  to  vest  them  with  the  title  to  the  property,  and 
so  construed  the  will,  for  by  their  verified  pleading  they  declared 
the  title  to  be  absolutely  vested  in  them.  This  court  is  not  author- 
ized to  give  the  will  a  forced  construction,  but  simply  to  give  it  a 
natural  construction ;  and,  when  that  construction  is  given  it,  let 
the  law  take  its  course,  wherever  it  may  lead. 

It  is  substantially  conceded  that  a  deed  to  the  trustees  in  trust 
to  "  transfer  and  convey  "  at  once  to  the  children  of  Fair,  or  to 
any  other  class  of  beneficiaries,  would  be  void,  as  creating  a  trust 
forbidden  by  our  statute,  namely,  a  trust  to  convey  land.  But  it 
is  held  that  a  deed  to  the  trustees  in  trust  for  the  use  of  Fair's 
children  during  their  life,  and  then  to  "  transfer  and  convey  "  to 
other  parties,  is  valid,  as  not  creating  a  trust  to  convey.    Cer- 
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tainly,  to  an  ordinary  mind  the  soundness  of  this  reasoning  is  not 
satisfactory.  There  is  no  reason  why  a  trust  to  *'  transfer  and 
convey  "  is,  or  should  be  transformed  into  a  devise  eo  instante  by 
the  mere  insertion  in  the  instrument  of  a  clause  that  the  land  for 
a  limited  period  should  be  held  by  the  trustees,  and  the  rents  and 
profits  during  that  time  applied  in  other  directions.  To  my  mind,. 
as  far  as  this  question  is  concerned,  such  a  clause  operates  simply 
as  a  fixing  of  the  day  when  the  trustees  shall  make  the  conveyance 
to  the  beneficiaries.  This  case  stands  exactly  as  though  the  trus- 
tees under  the  will  were  required  to  apply  the  proceeds  of  the 
lands  to  the  support  of  Fair's  children  for  the  period  of  twelve 
months,  and  thereupon  "  transfer  and  convey  "  those  lands  to  the 
beneficiaries  named.  It  would  seem^  under  those  circumstances, 
that  a  trust  to  convey  land  was  intended  to  be  created,  and,  tested 
by  the  law  of  this  state,  ex  necessitate  was  created. 

Van  Dyke,  J. — I  dissent.  I  agree  in  the  main  with  the  views 
expressed  in  the  dissenting  opinion  filed  by  Mr.  Justice  McFar- 
LAND.  By  the  terms  of  the  will  creating  the  trust  the  testator 
gives,  devises,  and  bequeaths  unto  his  trustees,  and  the  survivors 
of  them,  and  to  their  successors  in  office,  all  the  residue  and  re- 
mainder of  his  estate,  real,  personal,  and  mixed,  to  have  and  to 
hold  the  same  in  trust  during  the  lives  of  his  two  daughters  and 
his  son,  "  and  during  the  life  of  the  survivor  of  them,  and  upon 
the  death  of  such  survivor  to  transfer  and  convey  to  the  children 
or  descendants  of  my  said  daughter  Theresa  the  one-fourth  part 
of  said  trust  property  and  estate,  and  to  the  children  or  descend* 
ants  of  my  said  daughter  Virginia  the  one-fourth  part  of  the  said 
trust  property  and  estate,  and  the  remaining  one-half  of  said 
property  and  estate  to  transfer  and  convey  in  equal  shares  to  my 
brothers  and  sisters  and  to  the  children  of  deceased  brothers  and 
sisters  by  right  of  representation."  It  is  also  declared  that,  in 
case  either  of  his  daughters  should  die,  leaving  no  children  or  de- 
scendants, the  one-fourth  directed  to  be  ''transferred  and  con* 
veyed  to  her  children  or  descendants  shall  be  transferred  and  con- 
veyed to  the  children  or  descendants  of  my  other  daughter,  and, 
if  there  be  none,  the  same  shall  be  transferred  and  conveyed  to 
my  brothers  and  sisters,  or  to  the  children  of  my  brother  or  sister 
by  rig^t  of  representation.''    It  is  also  provided  in  said  trust 
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clause  that,  in  case  of  the  death,  or  resignation,  or  other  inca- 
pacity of  any  of  said  trustees,  the  remaining  trustees,  or  two  of 
them,  may  fill  such  vacancy  by  their  own  selection  or  appointment, 
*'  and  thereupon  all  the  terms  and  provisions  of  this  will  with 
reference  to  trustees  shall  be  applicable  to  such  new  trustee,  with 
like  continuing  power  to  fill  vacancies  which  may  thereafter  occur, 
and  the  title  to  the  trust  property  and  estate  shall  vest  in  such  new 
trustee  jointly  with  the  others,  without  the  necessity  of  formal 
or  other  conveyance  to  such  new  trustee."  It  is  obvious  from  the 
terms  of  the  trust  that  the  estate  became  vested  in  the  trustees  at 
the  death  of  the  testator  or  trustor,  and  that  their  estate  in  the 
property  is  not,  as  now  claimed  per  autre  vie,  to  be  terminated  at 
the  death  of  the  last  surviving  child,  but  by  title  in  fee  simple  ab- 
solute, requiring  a  conveyance  by  them,  or  by  decree  of  court  in 
case  they  should  refuse  to  so  convey,  in  order  to  transfer  such  title 
to  the  persons  to  whom  the  trustor  has  directed  the  property  to 
be  transferred  and  conveyed.  The  trustees  themselves  so  under- 
stood it,  as  appears  by  their  answer  filed  in  this  case  soon  after  the 
action  was  commenced.  In  such  answer  it  is  denied  that  the  plain- 
tiffs, Charles  L.  Fair  and  his  sisters,  are  the  owners  of  the  real 
property  described  in  the  complaint,  and  that  they  now  have,  or 
ever  have  had,  "  any  right,  title,  estate,  or  interest  therein  of  any 
nature,  kind  or  description  whatever."  And  it  is  alleged  in  the 
answer  of  defendant  Goodfellow  that  "the  defendants,  W.  S. 
Goodfellow,  Thomas  G.  Crothers,  James  S.  Angus,  and  Louis  C. 
Bresse,  as  trustees  under  the  last  will  of  James  G.  Fair,  deceased, 
dated  September  21,  1894,  are,  and  at  the  time  of  the  commence- 
ment of  this  action  were,  the  owners  in  fee  simple  absolute  of  the 
real  property  described  in  plaintiffs'  complaint,"  in  trust  for  the 
uses  and  purposes  therein  set  forth.  It  is  further  alleged  in  the 
answer  that  **  the  title  of  the  said  James  G.  Fair,  deceased,  trans- 
mitted by  the  terms  of  his  aforesaid  last  will  to  the  defendant 
W.  S.  Goodfellow  and  his  three  co-trustees  aforesaid  thereunder, 
has  never  been  in  any  manner  transferred,  aliened,  or  otherwise 
affected,  and  the  title  thereto  in  fee  simple  absolute,  as  so  trans- 
mitted, now  vests  in  the  said  four  trustees,  for  the  uses  and  pur- 
poses in  said  will  stated."  And  in  his  cross  complaint,  filed  at  the 
same  time,  it  is  alleged  that  he  and  his  associate  trustees  under 
the  said  will  "  are  the  owners  in  fee  simple  absolute  "  of  the  prem- 
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ises  in  controversy  in  this  action.  To  read  the  trust  as  written 
renders  it  invalid,  and  against  public  policy.  Hence  it  is  con- 
tended on  the  part  of  the  trustees  that  it  means  something  different 
from  that  which  is  plainly  expressed;  and  the  court  is  asked  to 
substitute  something  different  from  what  is  inserted  in  the  instru- 
ment, in  order  to  avoid  the  legal  objection,  and  to  carry  out  what 
is  contended  by  them  to  have  been  the  intention  of  the  testator. 
This  the  law  will  not  permit  to  be  done.  The  language  used  is 
plain  and  unambiguous,  and  does  not  require  any  interpretation 
or  construction ;  it  speaks  for  itself.  As  stated  in  Re  Walkeriys 
Estate  (108  Cal.  659;  41  Pac.  780)  :  "  It  may  be  said  of  all  wills 
that  the  testator's  intent  is  to  make  a  valid  disposition  of  his 
property,  and  as  to  most  provisions  which  are  decreed  invalid 
there  is  no  difficulty  in  arriving  at  this  actual  meaning  and  intent. 
But  the  court  is  not  therefore  authorized  to  modify  or  vary  the 
plain  language  of  the  testator,  and  thus  create  a  new  and  valid 
will  for  him,  even  if  it  were  certain  that  the  testator  would  have 
accepted  the  interpretation  of  the  court  had  he  known  his  own 
attempt  was  invalid."  In  Re  Young's  Estate  (123  Cal.  343;  55 
Pac.  1013),  it  is  said:  "  One  of  these  rules,  firmly  established,  and 
never  departed  from,  nor  even  criticised,  is  that  the  expressed 
intent  will  not  be  varied  under  the  guise  of  correction  because 
the  testator  misapprehended  its  legal  effect.  The  testator  is  pre- 
stmied  to  know  the  law.  If  the  legal  effect  of  his  expressed  intent 
is  intestacy,  it  will  be  presumed  that  he  designed  the  result.  The 
inquiry  will  not  go  to  the  secret  workings  of  the  mind  of  the  tes* 
tator.  It  is  not,  what  did  he  mean  ?  but  it  is,  what  do  his  words 
mean?" 
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'ACCOUNTING. 

J.  The  fact  that  an  executor  filed  annual  accounts  in  the  Probate  Courts 

and  had  an  annual  accounting,  does  not  preclude  questioning  an 

item  not  included  in  such  annual  accounts,  charged  by  him  against 

the  estate.    Porter  v.  Long,  50 

2.  Where  litigation  conducted  by  an  executor  related  to  property  of  the 

estate,  and  the  questions  involved  were  such  that  lawyers  of  good 
repute  would  differ  as  to  their  proper  solution,  he  was  entitled  to 
an  allowance  for  expenditures  made  in  such  litigation.    Id, 

3.  Where  an  executor  fraudulently  had  a  short  scale  of  timber  made, 

which  had  been  sold  by  the  testator  to  a  firm  composed  of  the  ex- 
ecutor and  testator,  such  executor  would  be  compelled  to  account 
ioT  the  shortage.    Id. 

4.  That  the  annual  reports  of  an  administrator,  allowing  certain  claims, 

had  been  approved  by  the  County  Court  without  objection,  did  not 
preclude  contestants  from  objecting  to  their  allowance,  on  the  ground 
of  fraud,  by  filing  exceptions  to  the  administrator's  final  report,  since 
the  2^provals  of  such  annual  reports  were  only  judgments  de  bene 
esse,  and  but  prima  facie  correct.    Marshall  v.  Coleman,  87 

5.  Decedent's  grandson  lived  with  decedent  as  a  member  of  his  family 

for  ten  years,  at  the  latter's  invitation.  There  was  no  evidence  tend- 
ing to  overcome  the  presumption  that  his  care  and  maintenance  dur- 
ing that  time  were  intended  to  be  gratuitous.  Th^  grandfather  died 
in  189Q,  and  his  son  was  appointed  administrator  of  his  estate.  The 
grandson  died  in  1892,  leaving  an  estate  consisting  of  his  distrib- 
utive share  of  his  grandfather's  estate.  His  uncle  (a  brother  of  the 
father's  administrator)  was  made  administrator  of  his  estate.  Three 
months  before  the  latter's  appointment  he  made  out  an  account 
against  the  grandson's  estate  for  the  latter's  care  and  maintenance 
during  the  time  he  lived  with  his  grandfather.  The  grandmother 
was  persuaded  to  make  oath  to  this  claim,  though  she  expressed 
doubts  as  to  the  justice  of  making  it  Shortly  after,  it  was  pre- 
sented to  the  grandson's  administrator,  who  waived  the  issuance  of 
process,  and  allowed  it  without  objection,  though  it  was  barred  by 
limitations.    Heldy  that  the  claim  and  its  allowance  were  frattdulent> 
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and  hence  it  was  proper  to  charge  the  administrator  with  the  sum 
so  paid,  in  his  final  accounting.    Id. 

6.  Under  Rev.  Stat.,  chap.  3,  %  114,  making  an  administrator  chargeable 

with  10  per  cent,  interest  on  moneys  in  his  possession  as  assets  of  the 
estate  after  two  years  and  six  months  from  date  of  his  letters,  un- 
less good  cause  is  shown  why  such  interest  should  not  be  taxed,  an 
administrator  was  properly  charged  with  10  per  cent  interest  on 
moneys  in  his  possession,  where  he  had  refused  to  make  final  settle- 
ment of  his  account  until  compelled  to  do  so  by  a  citation  from  the 
Probate  Court,  though  four  and  one-half  years  had  elapsed  since  he 
became  administrator.    Id. 

7.  In  proceedings  to  settle  the  account  of  an  administrator,  it  was  sought 

to  charge  him  with  an  item  of  $35,000  which  he  had  refunded  to  the 
estate  of  his  intestate's  father.  The  County  Court  charged  the  ad- 
ministrator with  $1,750,  and  he  appealed.  Held,  that  it  was  not  nec- 
essary for  the  heirs  to  appeal  from  the  judgment  disallowing  the 
other  $1,750  as  a  charge,  but  they  could  assign  such  disallowance  as 
a  cross-error  in  the  administrator's  appeal.    Id. 

8.  Since  the  items  of  an  administrator's  account  are  separate,  advantage 

could  not  be  taken  of  the  disallowance  of  an  item  by  an  assignment 
of  cross-errors  in  an  appeal  by  the  administrator,  but  it  could  only 
be  raised  by  a  separate  appeal.    Id. 

9.  In  a  judicial  accounting  of  an  administrator,  it  was  proper  to  disallow 

charges  for  expenses  in  coming  from  and  returning  to  court  in  an- 
swer to  a  citation  issued  against  him  because  of  his  failure  to  settle 
his  accounts,  since  such  expenses  were  the  result  of  his  own  neglect 
of  duty.    Id. 

10.  Where  the  costs  of  judicial  proceedings  to  settle  the  account  of  an 

administrator  resulted  from  the  misconduct  of  the  administrator 
himself,  in  failing  to  settle  his  accounts,  it  was  proper  to  charge 
them  against  him  personally.    Id. 

11.  This  action  is  brought  upon  an  executor's  bond  filed  by  the  defend- 

ant, Stillman  W.  McLaughlin,  in  the  County  Court  of  Grand  Forks 
county,  in  connection  with  ancillary  letters  testamentary  issued  by 
said  court  to  said  McLaughlin;  McLaughlin  having  previously  re- 
ceived original  letters  testamentary  in  a  foreign  State,  in  which  the 
deceased  was  domiciled  at  death.  The  suit  is  brought  to  recover  a 
balance  claimed  to  be  due  the  estate  from  said  McLaughlin  as  ex- 
ecutor. The  only  evidence  of  any  such  balance  was  a  certain  judg- 
ment entered  by  the  County  Court  of  Grand  Forks  county  upon  an 
accounting  made  in  said  court  by  the  executor.  Held,  that  a  judg- 
ment entered  by  the  County  Courts  of  this  State  upon  the  final  ac- 
counting of  an  executor  is  of  equal  rank  with  judgments  entered  in 
other  courts  of  record  in  this  State,  and  is  conclusive  as  against 
collateral  attack,  except  upon  jurisdictional  grounds  and  those  of 
collusion  and  fraud.    Joy  v.  Elton,  121 
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12.  Such  judgment  is  conclusive  as  against  the  bondsmen  as  well  as  the 
executor,  and,  as  against  the  bondsmen,  imports  verity,  and  is  not 
merely  prima  facie  evidence  of  its  contents.  Such  judgment  is  not 
a  judgment  against  mere  indemnitors,  within  the  meaning  of  chap- 
ter 69  of  the  Civil  Code ;  and  hence  the  fact  that  the  bondsmen  were 
not  present,  and  were  not  made  parties  to  the  accounting,  does  not 
invalidate  the  judgment  as  against  the  bondsmen.  Held,  upon  the 
facts  set  out  in  the  opinion,  that  the  judgment  sued  on  in  this  case 
is  conclusive  against  the  executor  and  his  bondsmen,  and  that  the 
same  is  not  vulnerable  to  collateral  attack  upon  jurisdictional 
grounds.  Held,  further,  that  the  trial  court  erred  in  directing  a  ver* 
diet  for  the  defendant.    Id. 

1$.  A  sale  of  testator's  property  to  his  executrix,  the  price  accounted  for 
by  her  being  in  excess  of  the  value  of  the  property,  being  only  void- 
able, can  be  set  aside  only  on  an  accounting  to  her  for  the  money 
paid  and  the  debts  assumed  by  her  when  convejrance  was  made  to 
her.    Stickel  v.  Crane,  446 

14.  Plaintiffs  had  been  in  partnership  with  their  father,  the  testator,  be- 
fore his  death,  under  an  agreement  that  they  were  to  share  in  the  net 
profits,  but  were  not  to  be  liable  for  the  losses,  of  the  business. 
After  the  testator's  death,  defendant,  as  executor  of  the  estate,  con- 
ducted the  business  until  plaintiffs  purchased  part  of  the  assets,  un- 
der an  agreement  to  assign  to  the  executor  all  moneys  standing  to 
their  credit  on  the  books  of  the  firm,  and  also  assign  any  interest 
they  might  have  in  the  assets  of  the  firm  after  payment  of  the  lia- 
bilities, with  the  further  understanding  that  the  question  as  to  plain- 
tiffs' personal  liability  for  the  firm's  liabilities  was  not  concluded. 
Held,  that  the  plaintiffs  had  not  assigned  their  share  of  the  net 
profits  which  had  been  credited  to  them  on  the  partnership  books^ 
as  such  were  not  part  of  the  assets  of  the  firm,  and  hence  it  was  er- 
ror, on  the  executor's  accounting,  not  to  have  allowed  such  amount 
to  plaintiffs.     Baker  v.  Safe  Deposit  Co.,  619 

See  Evidence  ;  Executors  and  Administrators  ;  Guardian  and 
Ward;  Jurisdiction;  Pleading  and  Practice;  Remain- 
ders ;  Trusts  and  Trustees. 

ACCOUNT  STATED. 

I.  A  statement  rendered  by  a  tenant  in  common  to  his  cotenant,  show- 
ing the  state  of  account  between  them,  and  having  all  the  essentials 
of  an  account  stated,  if  not  objected  to  in  a  reasonable  time,  becomes 
an  account  stated,  and  cannot  afterward  be  impeached,  except  for 
fraud  or  mistake.     Dunavant  v.  Fields,  357 

ADOPTION. 
I.  Where  the  evidence  in  a  suit  for  specific  performance  is  sufficient  to 
justify  a  finding  in  favor  of  plaintiff,  and  such  findings  are  unani- 
mously affirmed  by  the  Appellate  Division,  they  will  not  be  reviewed 
by  the  Court  of  Appeals.     fVinne  v.  Winne,  488 
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2.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of  the 

former,  and  maintain  him  as  her  own  child,  and  at  her  death  to  give 
him  her  property,  is  not  rendered  invalid  by  the  additional  provision 
that  she  will  make  him  her  sole  heir,  since  the  contract  is  sufficient 
without  the  latter  clause.    Id, 

3.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of  the 

former,  and  maintain  him  as  her  own  child,  and  at  her  death  to  give 
him  her  property,  may  be  specifically  enforced  in  equity  by  the  child 
against  the  estate  of  A.,  though  it  is  not  enforceable  at  law.    Id. 

4.  A  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child  of  the 

former,  and  maintain  him  as  her  own  child,  and  at  her  death  to  give 
him  her  property,  is  not  invalid  under  the  statute  relating  .to  wills 
and  their  execution,  since  it  is  not  a  testamentary  disposition  of 
property.    Id. 

5.  Where  a  contract  with  a  mother,  by  which  A.  agrees  to  take  the  child 

of  the  former,  and  maintain  him  as  her  own  child,  and  at  her  death 
to  give  him  her  property,  on  consideration  of  the  mother  having 
nothing  more  to  do  with  the  boy,  is  complied  with  by  the  mother, 
and  the  boy  lives  with  A.,  and  is  a  dutiful  child,  the  contract  is  sup- 
ported by  a  sufficient  consideration  to  sustain  an  action  for  specific 
performance  on  the  death  of  A.    Id. 

6.  A  specific  performance  of  a  contract  with  a  mother,  by  which  A. 

agrees  to  take  the  child  of  the  former,  and  maintain  him  as  her  own 
child,  and  to  give  him  her  property  at  her  death,  may  be  refused 
by  the  court  if  the  child  fails  to  lead  a  worthy  life,  since  the  grant* 
ing  of  such  relief  is  in  the  discretion  of  the  court    Id. 
See  Claims  against  Decedent's  Estate: 

ADVANCEMENT. 

2.  Testator  willed  his  daughter,  the  wife  of  complainant,  the  use  of  his 
home  until  his  executors  could  advance  her  money  to  buy  a  new 
residence,  and  further  provided  that  when  his  youngest  child  should 
become  of  age,  or  all  of  his  children  had  married,  his  estate  should 
be  distributed  equally  among  them ;  each  to  account  for  any  advances 
'  which  had  been  made  to  them.  Complainant's  wife  died  in  1885, 
leaving  one  child,  which  died  in  1895,  and  the  youngest  child  of  tes- 
tator became  of  age  in  1897.  Testator's  executors  failed  to  advance 
any  money  to  complainant's  wife  to  buy  a  new  residence.  Held, 
that  complainant  was  entitled  to  occupy  testator's  home  until  final 
distribution  of  the  estate,  but  was  not  entitled,  as  the  heir  of  his 
child,  to  an  advanctrment  to  purchase  a  new  residence,  since  such  ad- 
vancement was  contingent,  and  was  not  executed  during  the  lifetime 
of  complainant's  wife.    Andrews  v.  Russell,  ^ 

2.  Rev.  Stat.,  chap.  39,  S  7,  provides  that  "qo  gift  or  grant  shall  be 
deemed  to  have  been  made  in  advancement  unless  so  expressed  in 
writing  or  charged  in  writing,  by  the  intestate,  as  an  advancement,. 
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or  acknowledged  in  writing  by  the  child/'  There  was  no  written  evi- 
dence that  an  alleged  advancement  of  deceased  to  his  daughter  had 
been  made,  except  an  instrument  purporting  to  acknowledge  such 
advancement,  signed  by  a  granddaughter  after  the  daughter's  death. 
The  evidence  showed  that  this  instrument  had  been  obtained  by 
fraud  and  misrepresentation  on  the  part  of  the  granddaughter's 
uncled.  The  administrator,  an  interested  witness,  testified  that  he 
and  his  deceased  father  had  been  partners  in  the  banking  business, 
and  that  his  father  had  shown  him  a  ledger  account,  headed  "  To 
Advancement  Charged " ;  that  the  ledger  had  been  found  in  the 
woodshed  after  the  father's  death,  with  the  leaf  containing  the  al- 
leged account  torn  out.  It  appeared  that  the  father's  administrator 
had  paid  the  grandson  his  distributive  share  of  his  mother's  interest 
in  his  grandfather's  estate,  and  had  afterward  secured  a  refund  of 
an  amount  equal  to  the  alleged  advancement  from  the  grandson's 
administrator.  Held,  that  the  evidence  was  not  sufficient  to  show 
that  any  advancement  had  been  made,  and  hence  the  grandson's  ad- 
ministrator would  be  charged  with  the  sum  so  refunded  by  him. 
Marshall  v.  Coleman,  87 

3.  Where  a  testator  had  advanced  money  to  his  heirs  and  beneficiaries 

under  his  will,  and  it  clearly  appeared  that  the  advances  were  to  be 
charged  against  the  recipients,  such  advances  should  be  regarded  as 
an  advancement :  and  hence  they  did  not  draw  interest  from  the  time 
they  were  made.    Baker  v.  Safe  Deposit  Co,,  619 

4.  Where  a  testator  had  made  advancements  to  a  beneficiary  under  his 

will  in  excess  of  the  legacy  bequeathed,  the  beneficiary  was  not  liable 
to  testator's  estate  for  such  excess,  the  advancement  being  an  irrev- 
ocable gift:  and  hence  it  was  error  to  charge  each  of  the  distributees 
with  a  proportionate  share  of  the  excess  of  advancements  made  to 
one  of  their  number.    Id. 

See  Editorial  Note,  ''Advancement,"  113 

APPEAL. 

1.  A  decision  of  the  Court  of  Appeals  of  the  District  pf  Columbia,  revers- 

ing and  remanding  a  case  for  the  restatement  of  the  account  of  an 
executrix,  and  determining  who  were  the  next  of  kin,  the  propor- 
tions they  should  take,  the  effect  of  the  death  of  one  or  more  of 
them,  and  any  other  questions  that  might  arise,  was  not  final  so  as 
to  justify  an  appeal  by  the  executrix  therefrom,  although  the  other 
parties  might  have  appealed  had  it  been  a  decree  of  affirmance.  Ken- 
aday  v.  Sinnott,  258 

2.  Where  there  is  nothing  to  the  contrary  in  the  exceptions  taken  to  a 

judgment  establishing  a  lost  will,  it  will  be  assumed  on  appeal  that 
the  evidence  to  sustain  the  judgment  was  competent  and  satisfactory. 
Tarhell  v.  Forbes,  331 

3.  Under  Kurd's  Rev.  Stat.  1809.  chap.  148,  8  13.  providing  that  on  ap- 

peal to  the  Circuit  Court  from  a  judgment  of  any  Probate  Cotfrt  dis- 
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allowing  the  probate  of  a  will,  it  shall  be  lawful  for  the  party  seek- 
ing the  probate  of  the  will  to  support  the  same  by  any  evidence  com- 
petent to  establish  a  will  in  chancery,  the  party  seeking  the  probate 
may  prove  the  execution  and  sanity  of  the  testator  by  any  legitimate 
evidence,  and  is  not  limited  to  the  testimony  of  the  witnesses  thereto. 
In  re  Robinson's  Will,  52p 

4.  Those  resisting  admission  of  the  will  to  probate  on  such  an  appeal 

cannot  introduce  evidence  as  to  the  testator's  sanity,  other  than  that 
of  the  attesting  witnesses.    Id. 

5.  Where,  on  appeal  to  -the  Circuit  Court  from  a  judgment  disallowing 

the  probate  of  a  will,  the  questions  which  were  before  the  court 
were  whether  the  will  was  signed  in  the  presence  of  the  attesting 
witnesses  or  acknowledged  by  the  testator,  and  whether  he  was  at 
that  time  possessed  of  testamentary  capacity,  the  questions  were  of 
fact,  to  be  determined  from  the  evidence.    Id. 

6.  Where,  in  a  will  contest,  the  answer  sets  up  two  affirmative  defenses, 

and  on  demurrer  thereto  one  defense  is  found  sufficient  as  a  complete 
defense  to  the  action,  it  is  unnecessary  for  the  court,  on  appeal,  to 
determine  the  sufficiency  of  the  other.    Keys  v.  Wright,  552 

7.  Alleged  erroneous  rulings  of  a  trial  court  in  excluding  a  transcript 

of  testimony  of  a  witness  on  a  former  trial  cannot  be  reviewed  when 
the  record  does  not  contain  the  transcript.    Ring  v.  Lawless,       695 

8.  Alleged  erroneous  instructions  applicable  to  feigned  issues  will  not  be 

reviewed,  where  the  chancellor  did  not  accept  the  jury's  findings 
thereon,  but  made  an  independent  finding  on  which  the  decree  was 
based.    Id, 

See  Adoption;  Executors  and  Administrators;  Wills. 

APPRAISAL. 

See  Widow. 

ASSETS. 
I.  Rev.  Stat,  §  2315,  provides  that  whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act  or  neglect  of  another,  and  the  act  or 
neglect  is  such  as  would  have  entitled  the  mjured  party  to  recover 
damages  if  death  had  not  ensued  in  such  case,  the  person  or  cor- 
poration causing  the  injury  shall  be  liable  to  an  action  for  damages. 
Section  2316  prescribes  that  such  action  shall  be  brought  by  the  ad- 
ministrator or  executor  for  the  benefit  of  the  husband  or  wife  and 
children  of  the  deceased;  and  section  2318  bars  such  action  where 
the  injured  person  had  brought  an  action  for  such  injuries  which 
had  proceeded  to  trial  and  final  judgment.  Held,  that  the  cause  of 
action  given  the  administrator  or  executor  for  the  negligent  killing 
of  a  person  was  a  new  statutory  action,  and  not  a  mere  survival  of 
the  action  which  the  deceased  might  have  brought  for  the  injuries, 
and  hence  is  an  asset  only  enforceable  by  the  administrator  or  ex- 
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ecutor,  and  the  proceeds  distributable  by  the  administrator  under 
statutory  direction  sufficient  to  support  the  grant  of  administration. 
In  re  Mayo's  Estate,  555 

2.  Where  a  resident  of  Florida  was  negligently  killed  by  a  railroad 
company  in  South  Carolina,  a  contention  that  administration  to 
enforce  the  statutory  right  of  action  against  the  railroad  company 
for  such  killing  should  be  granted  in  Florida  was  without  force, 
since  the  court  did  not  know  whether  or  not  such  an  action  was 
enforceable  in  Florida.    Id, 

BURIAL.    V 
T.  In  the  absence  of  statute,  the  custody  of  the  corpse  and  the  right  of 
burial    belong  to   the   next  of  kin,   and   not  to   the   executor   or 
administrator.    Enos  v.  Snyder,  314 

2.  Penal  Code,  §  292,  declaring  on  whom  devolves  the  duty  of  burying 
the  body  of  a  deceased  person,  is  to  be  considered  in  a  civil  case 
as  determining  who  has  the  right  to  bury  the  body  and  to  have  pos- 
session thereof  for  that  purpose.    Id. 
See  Wills. 

CAPITAL  OR  INCOME. 

See  Trusts  and  Trustees. 

CHARITABLE  BEQUESTS. 

1.  The  doctrine  of  administering  trusts  for  charitable  uses  cy  pres,  or 

under  the  prerogatives  of  the  king  as  parens  patriae,  by  his  sign- 
manual,  is  inapplicable,  and  has  no  part  or  place  in  the  administra- 
tion of  the  courts,  either  at  law  or  in  equity,  in  this  State.  St,  James 
Orphan  Asylum  v.  Shelby,  234 

2.  Under  the  common  law  of  England,  held,  that  testamentary  trusts  for 

charitable  uses  were  administered  by  the  Courts  of  Chancery,  exer- 
cising their  inherent  judicial  powers  only,  anterior  to  and  inde- 
pendent of  Stat.  43  Eliz. ;  such  trusts,  where  the  object  of  the  charity 
or  the  beneficiaries  of  the  will  were  general,  indefinite,  and  uncer- 
tain, being  executed  through  trustees  empowered  by  the  testator  to 
designate  the  object  or  objects  or  select  the  beneficiaries  of  the 
charity  bestowed.    Id. 

3.  From  the  foregoing,  held,  that  the  doctrine  of  charitable  uses,  being 

administered  as  a  part  of  the  common-law  jurisdiction  of  the  Courts 
of  Chancery  of  England  exercising  judicial  powers  only,  has  been 
transplanted  in  this  State,  and  become  a  part  of  the  jurisprudence 
of  the  courts  possessing  common-law  equity  powers,  and  that,  in 
the  administration  and  enforcement  of  such  trusts,  the  courts  can 
exercise  only  judicial  powers,  and  not  those  of  the  extraordinary^ 
character  mentioned.    Id. 

4.  Courts  will  view  with  favor  donations  by  will  for  charitable  purposes, 

and  will  endeavor  to  carry  them  into  effect,  where  the  same  can  be 
done  consistently  with  the  rules  of  law.    Id. 
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5.  Terms  of  the  will  under  consideration  construed  to  g^ive  to  the  trustee 

power  to  apply  the  property,  and  the  proceeds  of  the  same,  and  the 
sale  thereof,  to  some  particular  and  definite  charity,  according  to  the 
judgment  of  the  trustee,  once  and  for  all,  after  which  the  trustee, 
and  his  duties  and  powers  in  the  premises,  cease  and  terminate,  the 
trust  having  been  fully  discharged.    Id. 

6.  Where  power  is  conferred  upon  a  trustee  ample  to  relieve  a  bequest 

of  all  objections  arising  from  its  tndefiniteness,  and  no  obstacle 
exists  to  the  exercise  of  that  power,  courts  will  not  interpose  to 
prevent  its  exercise,  when  the  trust  is  assailed  for  ;uncertainty. 
(Miller  v.  Teachout,  24  Ohio  St  525.)     Id. 

7.  In  a  devise  where  a  certain  and  ascertainable  trustee  or  trustees  are 

appointed,  with  full  power  to>  select  the  beneficiaries  or  designate 
the  objects  of  the  charity,  and  devise  a  plan  for  the  application  of 
the  funds  bestowed,  the  court  will,  through  the  trustee,  execute  the 
charity.     (Grimes*  Exrs.  v.  Harmon,  35  Ind.  199.)     Id, 

8.  In  such  a  case,  the  exercise  of  the  discretion  or  power  vested  in  the 

trustee  will  be  deemed  to  be  an  expression  of  the  will  of  the  testator. 
Id. 

9.  There  is  only  a  difference  in  degree,  and  not  in  principle,  between 

a  bequest  for  charitable  purposes  to  the  poor  of  a  State,  or  to  chari- 
table institutions  of  two  States,  or  to  other  general  and  indefinite 
charities,  and  one  to  some  charity  entirely  unrestricted  and  undefined. 
Id. 
ID.  If  power  may  be  conferred  upon  a  trustee  to  designate  a  charitable 
object  for  the  testator's  bounty,  held,  that  unlimited  scope  may  be 
given  regarding  the  object  of  charity,  the  only  limitation  being  that 
the  object  must  be  a  charitable  one,  according  to  the  intention  of 
the  testator.    Id. 

11.  The  provisions  of  a  will,  like  all  other  contracts,  must  be  construed 

with  a  view  of  carrying  out  the  intention  of  a  testator,  and  unless 
there  is  something  in  it  contrary  to  the  law  of  the  State,  or  in  con- 
travention of  public  policy,  it  will  not  be  declared  invalid.    Id. 

12.  Where  the  object  of  a  testamentary  trust  is  clearly  charitable,  and  a 

trustee  is  named,  who  is  empowered  to  select  for  the  testator,  and 
as  an  expression  of  his  will,  a  charity  upon  which  the  property  is  to 
be  bestowed,  and  the  trustee  has  accepted,  or  is  ready  to  accept,  the 
trust,  and  is  willing  to  carry  out  its  provisions,  such  bequest,  though 
entirely  general  and  uncertain  in  its  objects,  will  not  be  declared 
invalid  because  of  the  general  nature  of  the  object  or  objects  of  the 
charity.    Id. 

CLAIMS  AGAINST  DECEDENTS  ESTATE. 
X.  A  claim  for  rent  under  a  party-wall  agreement  or  lease  which  provides 
that  it  shall  be  immediately  determined  by  a  total  destruction  of  the 
wall  is  so  far  contingent  that  an  installment  which  will  not  mature 
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until  more  than  two  years  after  the  lessee's  death  cannot  be  proved 
and  allowed  against  his  estate  as  a  debt  to  become  due,  under 
Revised  Statutes,  chapter  3,  section  67 ;  and  hence  the  failure  of  the 
lessor  to  file  the  same  does  not  bar  his  right,  under  section  70,  to 
enforce  the  same,  except  as  against  assets  not  inventoried.  Mackin 
V.  Haven,  157 

2.  Where  a  niece  of  deceased  became  a  member  of  his  family  during  her 

infancy,  she  cannot  recover  against  his  estate  for  her  services,  with- 
out proving  an  express  promise  on  his  part  to  pay  her  therefor. 
Decedent's  niece  lived  with  him  as  his  housekeeper  and  servant  from 
1876  till  his  death  in  1808,  excepting  the  year  1880,  when  she  was 
out  at  service.  For  the  services  she  rendered  deceased  she  received 
her  board  and  clothes,  but  no  money.  Claimant  testified  that 
deceased  had  promised  to  leave  her  all  his  property  if  she  would 
live  with  him  and  perform  such  ser^'ices ;  and  several  witnesses  testi- 
fied that  deceased  admitted  the  promise  to  them.  Held,  that  the 
evidence  justified  a  finding  that  decedent  made  such  promise,  and 
that,  in  reliance  thereon,  claimant  lived  with  him  and  faithfully  dis- 
charged such  services,  which  were  reasonably  worth  the  sum  of 
$792,  and  authorized  a  recovery  of  such  sum.    Leitgabel  v.  Bett,    179 

3.  Under  Code  Civ.  Proc,  S  2719.  as  amended  by  Laws  of  1893,  chap. 

686,  providing  that  an  administrator  shall  not  satisfy  his  own  claim 
out  of  his  decedent's  property  until  it  shall  be  allowed  by  the  surro- 
gate, the  surrogate  has  jurisdiction  of  an  application  by  an  admin- 
istrator to  establish  a  claim  in  his  own  favor  against  his  intestate's 
estate.    In  re  Marcelluy  Estate,  217 

4.  A  claimant  entitled  on  the  death  of  a  legatee  to  receive  the  residue  of 

a  testator's  estate  after  payment  of  debts  and  legacies  cannot  recover 
against  the  estate  of  such  legatee  on  a  demand  which  belonged  to 
the  testator's  estate,  and  which  should  have  been  enforced  by  the 
executor  of  such  estate,  without  evidence  that  the  debts  and  legacies 
of  the  testator  had  been  paid :  for  no  part  of  such  residue  could  be 
claimed  until  such  debts  and  legacies  were  paid.    Id. 

5.  A  claimant  entitled,  on  a  legatee's  death,  to  receive  the  residue  of  a 

testator's  estate  cannot  recover  against  such  legatee's  estate  for  a 
sum  of  money  and  a  mortgage  belonging  to  the  testator's  estate, 
and  alleged  to  have  been  left  with  such  legatee,  where  it  is  not  shown 
that  the  executor  of  the  testator  did  not  take  possession  of  the  money 
and  the  mortgage;  for  without  such  proof  it  must  be  presumed  that 
the  executor  took  possession  of  such  property  in  the  discharge  of  his 
duty  as  executor.    Id. 

6.  Where  a  boy  was  received  into  a  family  as  a  son.  under  defective 

adoption  papers,  and  services  were  rendered  by  him  in  that  capacity, 
there  was  a  presumption  that  they  were  not  to  be  paid  for,  which 
presumption  could  be  rebutted  only  by  proof,  direct  or  circumstan- 
tial, establishing  a  direct  contract  to  pay  for  the  services.  Martin  v, 
Martin,  305 
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7.  An  oral  contract  between  deceased  and  the  parents  of  a  boy,  whereby 
deceased  agreed,  in  consideration  of  being  allowed  to  adopt  the  boy, 
to  leave  him  all  her  property,  consisting  mainly  of  real  estate,  being 
in  part  a  contract  to  devise  real  property,  void  within  the  statute  of 
frauds,  and  indivisible,  was  void  as  a  whole.    Id, 

8.  Where  deceased  agreed  orally  with  the  parents  of  a  boy  adopted  by 
her  that  in  consideration  of  such  adoption  she  would  devise  real 
estate  to  him,  the  contract,  though  void  under  statute  of  frauds,  as 
an  oral  agreement  for  the  devise  oi  real  estate,  rebutted  the  presump- 
tion that  the  boy's  services  were  to  be  gratuitous.    Id, 

g.  Where  deceased  agreed  by  parol  that,  in  consideration  of  being 
allowed  to  adopt  a  boy,  she  would  make  him  her  heir,  in  return  for 
his  services,  and  the  boy  rendered  services  for  deceased  until  of  age, 
the  statute  of  limitations  then  commenced  to  run  against  a  claim  on 
his  part  for  the  value  of  his  services,  since  the  contract  as  to  making 
him  the  heir  would  have  been  no  defense  to  an  action  at  that  time 
by  him ;  such  contract  being  void,  under  the  statute  of  frauds,  as  a 
parol  agreement  for  the  devise  of  real  estate.  Id, 
I  10.  A  court  of  equity  has  the  authority  to  sell  the  incumbered  real  estate 

of  a  decedent,  upon  a  bill  filed  by  the  administrator  for  the  purpose 
of  paying  decedent's  debts,  free  from  the  incumbrances,  and  satisfy 
such  incumbrance  out  of  the  proceeds  of  sale.  Shahan  v.  Sha- 
han,  311 

11.  Ordinarily,  the  death  of  a  borrowing  member  of  a  building  associa- 

tion stops  the  imposition  of  fines  for  nonpayment  of  dues,  interest, 
and  premium,  and  also  ends  membership,  with  liability  for  with- 
drawal fees.    Id, 

12.  Under  Code  1873,  W  2357,  2360,  providing  that  special  administra- 

tors may  do  all  needful  acts  to  collect  the  property  of  the  deceased, 
under  direction  of  the  court,  but  shall  take  no  steps  as  to  allowing 
claims  against  the  estate,  a  special  administrator  has  no  power  to 
submit  such  claims  to  arbitration.    Sullivan  v.  Nicoulin,  325 

13.  A  debt  due  from  a  decedent  to  a  partnership,  and  acquired  by  one  of 

the  partners  after  the  decedent's  death,  could  not  be  set  up  as  a 
counterclaim  in  a  suit  by  the  decedent's  administrator  against  such 
partner,  since  such  claim  belonged  to  the  partnership,  as  a  distinct 
entity,  and  was  not  available  to  an  individual  partner.    Id. 

14.  Where,  in  an  action  against  an  estate  to  recover  for  services  rendered 

deceased  by  claimant  during  his  minority,  there  was  some  evidence 
that  deceased  had  contr««cted  to  pay  therefor  from  his  estate  after  his 
death,  it  is  not  error  to  refuse  to  instruct  the  jury  that  the  claim  was 
not  shown  to  have  been  dene  under  a  contract  that  would  enable 
claimant  to  recover  for  such  services.  Hooker  v.  Van  Slam- 
brook,  7^  r 

15.  Claimant  brought  an  action  against  an  estate  to  recover  for  services 

rendered  deceased,  with  whom  he  lived  during  certain  years  of  his 
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minority,  and  the  court  charged  that  it  was  not  necessary  to  show 
that,  a  given  time  before  the  rendition  of  the  services,  a  contract 
was  entered  into  on  a  particular  day,  on  the  one  part,  to  perform 
services  in  order  to  authorize  a  recovery,  but  that  the  jury  must  be 
satisfied,  by  a  fair  preponderance  of  the  evidence,  that  the  services, 
if  any,  were  performed  by  claimant  in  the  expectation  that  they 
would  be  paid  for,  and  that  deceased  received  the  benefit  thereof 
expecting  to  pay  for  them.  Held,  that  such  instruction  was  cor- 
rect. Id. 
j6.  Claimant,  in  an  action  against  an  estate  for  services  rendered,  bought 
certain  land  of  deceased,  and  claimed  that  the  amount  due  for  the 
services  was  to  be  credited  on  a  mortgage  given  for  the  purchase 
price,  and  that  a  certain  receipt  in  full  for  services  rendered  was 
signed  by  him  because  deceased  stated  that  his  wife  would  not 
sign  the  deed  unless  such  receipt  was  given,  but  that  the  receipt 
was  to  make  no  difference  as  to  the  amount  of  his  services,  which 
were  to  be  paid  at  deceased's  death.  The  court  charged,  if  the  jury 
were  satisfied  that  the  receipt  was  given  under  the  circumstances 
as  claimed,  that,  notwithstanding  the  fact  of  its  appearing  to  cut  off 
any  right  to  recover,  it  should  be  disregarded,  and  such  damages 
awarded  as  it  was  believed  claimant  was  entitled  to.  Held,  that 
such  instruction  was  not  erroneous.    Id. 

Sec   Accounting;    Executors   and   Administrators;    Heirs; 
Pleading  and  Practice. 

See  Editorial  Note,  "Claims  for  Services  by  Members  of  De- 
ceased's Family,"  i8i 

CONTRACTS. 

See  Editorial  Note,  ''Executory  Contracts  of  Deceased,**       689 

CONTRACT  TO  MAKE  WILL. 

1.  Where  one  agreed  by  parol,  in  consideration  of  a  conveyance  of  real 

estate,  to  make  a  will  in  favor  of  another  devising  a  life  estate,  with 
remainder  to  the  grantor,  the  consideration  consisting  of  the  real 
estate,  after  conveyance  the  contract  became  executed  and  hence  not 
within  the  statute  of  frauds.    Bird  v.  Jacobus,  343 

2.  Where  a  woman  eighty  years  of  age  conveyed  property  worth  $30,000 

to  a  daughter-in-law,  under  an  agreement  that  the  grantor  should 
have  the  profits  for  life,  and  that  whatever  estate  the  grantee  might 
have  at  her  death  was  to  be  given  by  will  to  her  husband,  with 
remainder  to  the  grantor,  the  promise  of  the  grantee  to  make  the 
will  was  not  without  consideration.    Id. 

3.  A  contract  whereby  one  conveyed  real  estate  to  another  on  an  under- 

standing that  the  grantee  should  will  such  property  as  she  might 
have  at  her  death  to  another  for  life,  with  remainder  to  the  grantor, 
was  not  void  as  an  attempt  to  create  a  trust  in  real  estate  by  parol, 
prohibited  by  Code,  S  2918,  the  agreement  not  being  to  devise  spe- 
cific property.    Id, 
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4.  Where  plaintiff  contended  that  deceased  had  contracted  to  make  a 
certain  will,  and  sought  to  have  the  contract  enforced,  while  the 
proof  required  should  be  clear  and  certain,  it  was  not  necessary  that 
it  should  exclude  any  controversy  over  the  evidence.    Id, 
See  Adoption;  Evidencx. 

CORPSE. 

See  Wills. 
COSTS. 

See  AccouNTiNa 

« 

CURTESY. 

See  Estates. 

DEATH. 

Damages  caused  by :  see  Assets  ;  Survivorship. 

DESCENT. 

See  Estates. 

DEVASTAVIT. 

See  Executors  and  Administrators. 

DEVISES. 

1.  Under  a  will  devising  land  to  tenants  in  common,  and  directing  that 

one  of  them  shall  have  the  sole  management  and  control  of  the 
same  for  a  stated  time,  he  is  not  entitled  to  the  use  of  the  property 
during  such  time,  but  only  to  the  management  and  control  thereof, 
and  is  therefore  chargeable  with  rents   and  profits.    Dunavant  v. 
Fields,  357 

2.  Where  a  tenant  in  common  by  devise  makes  improvements  on  the 

land  devised,  he  is  entitled  to  be  reimbursed  for  his  actual  expenses, 
but  not  for  his  services  in  making  the  improvements,  in  the  absence 
of  contract  authorizing  him  to  make  them.    Id. 

3.  A  tenant  in  common  has  no  lien  on  the  interest  of  his  cotenant  for 

any  sum  the  latter  may  owe  him  for  rents  and  profits.    Id, 

4.  Under  a  will  devising  real  estate  to  testator's  son  for  life,  and  pro- 

viding that  "at  the  death  of  himself  and  wife  said  property  is  to 
pass  to  his  legal  heirs,"  the  wife  of  the  son  living  at  the  time  of  the 
execution  of  the  will  and  at  the  time  of  testator's  death  having  sub- 
sequently died  and  the  son  having  married  again,  his  second  wife, 
who  survived  him,  is  entitled  to  a  life  estate  in  the  property,  as  the 
devise  over  to  the  son's  "legal  heirs,"  who  might  include  children 
of  the  son  thereafter  born,  shows  testator's  intention  to  make  pro- 
vision for  those  persons  having  a  natural  claim  upon  the  son  for 
support  or  assistance,  and  not  merely  for  persons  knawn  to  testator. 
Perry  v.  Perry,  433 

5.  Kentucky    Statutes,   S   4839,   providing   that   "a    will    shall   be   con- 

strued, with  reference  to  the  real  and  personal  estate  comprised  in 
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it,  to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will/'  merely  fixes  the  time  when  the  will  speaks  with 
reference  to  the  estate  disposed  of,  and  does  not  fix  the  time  when 
the  rights  of  devisees  attach.    Id. 

6.  Testator  devised  her  estate  to  her  husband  and  children,  and  provided 

that  the  executors  should  retain  out  of  the  share  of  each  child  one- 
tenth  part  thereof,  which  should  be  invested  for  the  benefit  of  such 
beneficiary,  to  whom  all  interest  should  be  paid  during  the  life  of 
the  beneficiary,  and  as  each  child  died  his  or  her  retained  part  should 
be  paid  to  his  or  her  "personal  representatives."  Held,  that  the 
words  "personal  representatives"  meant  the  executor  or  adminis- 
trator of  a  deceased  beneficiary,  and  not  the  beneficiary's  next  of 
kin,  and  the  beneficiary's  remainder  was  subject  to  devise.  Lyon  v. 
Fidelity  Bank,  472 

7.  A  testator  devised  to  his  three  children  "  eighty  acres  of  land  each, 

which  I  may  hereafter  select  for  each  to  have  out  of  my  land.  After 
the  above  legacies  are  selected  to  each  of  my  said  heirs,  then  the 
remainder,"  etc.  Held,  that  the  selection  of  the  particular  eighty 
acres  which  each  child  was  to  take  was  a  condition  precedent,  on 
which  the  remainder  was  to  vest,  which  condition  not  being  per- 
formed, the  devise  of  the  remainder  was  inoperative.  Goff  v.  Pen- 
senhafer,  507 

8.  Where  a  testator,  owning  an  undivided  half  of  a  piece  of  property 

incumbered  by  a  mortgage  to  secure  his  debt,  devised  his  interest  to 
his  wife  for  life,  and  after  her  death  one-half  thereof  to  certain  par- 
ties, and  the  testator's  personal  estate,  together  with  the  proceeds  of 
certain  sales  directed  for  the  purpose  by  the  will,  was  sufficient  to 
pay  all  debts,  legacies,  and  charges  against  the  estate,  such  remain- 
dermen took  an  undivided  one-fourth  interest  in  such  property  unin- 
cumbered by  the  mortgage.    Raferty  v.  Monahan,  627 

9.  Where  a  testator,  owning  certain  property  jointly  with  his  wife,  devised 

his  interest  therein  to  her  for  life,  and  after  her  death  one-half  thereof 
to  certain  parties  and  the  other  half  to  whomever  his  wife  might 
designate  in  her  will,  and  such  wife  left  a  will  devising  her  interest 
in  such  property  and  half  of  testator's  interest  to  several  parties,  the 
testator's  devisees  direct  should  bear  their  proportion  of  the  expenses 
of  such  property  after  the  death  of  testatrix,  since,  upon  her  death, 
they  became  entitled  to  one-fourth  of  the  rents  and  profits  thereof. 
Id, 
10.  Where  the  property  was  sold  to  facilitate  division,  the  devisees  should 
bear  their  proportion  of  the  expenses  of  the  sale.    Id. 

See  Estates;    Executors    and    Administrators;    Partition; 

Powers  ;  Trusts  and  Trustees. 
See  Editorial  Note,  **  Devise,  when  Subject  to  Mortgage,**     631 
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DOWER. 
I.  A  life  estate  in  the  tract  of  land  containing  testator's  dwelling-house 
was  devised  to  his  wife,  remainder  to  his  nephews ;  and  a  life  estate 
in  another  tract  of  his  land  was  devised  to  her,  but  no  disposition 
was  made  of  the  remainder.  Held,  that  Code,  §  3367,  requiring 
a  dower  in  fee  of  a  surviving  spouse  to  contain  the  dwelling-house, 
if  so  desired,  did  not  entitle  the  widow,  who  had  acquired  the  right 
of  all  the  other  heirs,  to  have  more  than  half  of  the  dower  interest 
taken  from  the  tract  in  which  she  had  the  life  interest.  Morey  v. 
Morey,  365 

EJECTMENT. 

See  Evidence. 

ELECTION. 

See  Wills. 

ESCHEAT. 
I.  Civ.  Code,  §  1867,  provides  that  no  resident  foreigner  can  take  by 
succession  unless  he  appears  and  claims  such  succession  within 
five  years  after  the  death  of  the  decedent  to  whom  he  claims  succes- 
sion; and  section  1868  declares  that,  when  succession  is  not  claimed 
as  provided  in  the  preceding  section,  the  District  Court  must  direct 
the  attorney-general  to  reduce  the  property  to  the  possession  of 
the  State,  and  that  the  proceeds  thereof  must  be  deposited  in  the 
State  treasury,  to  be  paid  to  a  nonresident  alien  whenever,  within 
five  years  after  such  deposit,  he  shall  prove  that  he  is  entitled 
thereto.  Code  Civ.  Proc.,  pt.  3,  tit.  8,  authorizes  the  attorney- 
general  to  file  an  information  on  behalf  of  the  State  requiring  all 
persons  interested  in  an  estate  to  appear  and  show  cause  why  the 
same  should  not  vest  in  the  State.  Held,  that,  where  a  testator  had 
no  resident  heirs,  the  State  was  entitled  to  file  objections  to  the 
probate  of  the  will  before  the  expiration  of  five  years  from  testator's 
death ;  otherwise,  the  right  to  contest  would  be  barred  by  Code|Civ. 
Proc.,  S  2366,  making  the  probate  of  a  will  conclusive  if  not  contested 
within  one  year.    State  v.  District  Court,  7^S 

ESTATES. 

I.  Testator  provided  that  when  his  youngest  child  should  become  of 
age,  or  all  of  his  children  had  married,  his  estate  should  be  equally 
distributed  among  them,  and,  in  the  event  of  the  death  of  any  of 
his  heirs  without  a  surviving  child  or  children,  the  part  of  such  heir 
should  revert  to  testator's  estate.  Testator's  daughter,  the  wife  of 
complainant,  died  in  1885,  leaving  one  child,  which  died  in  1895, 
and  the  testator's  youngest  child  became  of  age  in  1897.  Held,  that 
complainant,  as  the  heir  of  his  child,  by  testator's  daughter,  was 
entitled  to  his  wife's  share  in  testator's  estate,  since  such  share  was 
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vested  and  passed  to  complainant's  child  at  his  wife's  death,  tliough 
the  youngest  heir  of  testator  was  not  yet  of  age.  Andrews  v.  Rus- 
sen,  8 

%.  The  "  surviving  children  "  who  were  to  take  the  ulterior  bequest  in- 
cludes the  children  who  survived  the  testator  other  than  the  daugh- 
ter who  is  named  as  the  life  tenant ;  but  their  estate  was  contingent, 
and  vested,  not  at  the  death  of  the  testator,  but  upon  the  death  of 
tiie  life  tenant  without  leaving  children.  Nevertheless,  as  such 
estate  was  not  contingent  as  to  the  person  of  the  ulterior  legatees, 
it  was  an  estate  in  each  that  was  transmissible  to  the  legal  repre^ 
sentatxves  of  those  who  died  after  the  testator  and  before  the  life 
tenant  The  plaintiff^  if  he  recovers  at  all,  can  only  recover  the 
share  of  his  intestate.    Crawford  v.  Clark,  15 

3.  That  a  devise  of  land  gave  the  devisee  full  control,  with  full  power 

to  deed  to  her  grantees,  thetr  heirs  and  assigns,  forever,  did  not 
create  a  fee,  where  all  other  parts  of  the  will  indicated  a  life  estate, 
with  power  in  the  devisee  to  sell  so  much  as  would  insure  her  a 
comfortable  living,  since  the  provision  as  to  power  to  sell  should 
be  construed  as  inserted  merely  to  make  clear  devisee's  right  to  sell 
in  case  of  necessity.    Morse  v.  Inhabitants  of  Natick,  47 

4.  Testator  gave  to  his  wife,  N.,  all  his  property,  adding :     (2)  "  It  is  my 

desire  that  the  business  be  so  conducted  that  all  of  our  children,  or 
their  heirs,  shall  finally  share  equally  in  the  distribution  of  our  prop- 
erty." (3)  "I  would  advise  that  the  said  N.  shall  at  some  suitable 
time  call  to  her  counsel  two  or  three  good  discreet  men  to  assist 
her  in  making  a  proper  and  equitable  division  of  the  real  estate,  as 
well  as  other  property,  among  all  the  children  aforesaid."  (4) 
'' Nothing  in  the  above  shall  be  construed  to  affect  a  perfect  and 
indefeasible  title  to  her,  the  said  N.,  which  this  will  conveys  to  her, 
to  all  the  said  property,  both  real  and  personal,  with  the  right  to 
control,  sell,  and  convey  the  same  at  her  pleasure.''  Held,  that  the 
language  of  clauses  2  and  3  is  not  sufficient  to  create  a  precatory 
trust,  and  the  widow  took  a  fee-simple  estate  in  the  property  devised, 
under  clauses  i  and  4.    Lwmpkin  v.  Rogers,  69 

5.  Where  a  will,  by  its  first  clause,  devised  certain  lands  to  testator's 

widow  in  fee,  and  subsequent  clauses  provided  that  when  the  young- 
est child  became  of  age  the  property  should  be  divided  equally  be- 
tween all  the  children,  naming  them,  provided  that,  if  the  widow 
should  remarry  before  the  youngest  child  became  of  age,  then  the 
property  of  the  estate  should  be  equally  divided  between  the  children, 
the  estate  in  fee  is  not  reduced  by  the  subsequent  clause  to  an  estate 
for  years  or  life  with  remainder  in  the  children,  since  the  language 
of  the  later  clause  is  in  form  the  imposition  of  a  restraint 
on  the  estate  previously  granted,  which  is  ineffective.  Longman  v. 
Marhe,  y^ 

6.  A  gift  of  realty  to  several  devisees  jointly,  which,  on  the  death  of 

either  unmarried,  is  to  go  to  the  survivor  or  survivors  of  them,  and 
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on  the  death  of  all  unmarried,  to  a  third  person  in  fee,  is  a  devise 
to  each  in  fee,  as  the  estate  may  continue  forever.  Hence,  on  one 
of  such  devisees  dying  prior  to  testator's  death,  without  issue,  his 
interest  descends  as  intestate  estate,  under  Rev.  Stat.,  chap.  39,  S  11, 
providing  that  on  a  devisee's  death  without  issue  the  estate  devised 
to  him  shall  be  considered  as  intestate  estate.    Frail  v.  Car  stairs,    82^ 

7.  Testator  by  will  directed  that  half  his  property  should  be  set  apart 

for  the  heirs  of  a  son,  and  gave  the  son  control  of  such  property 
during  his  life,  but  that  such  property  should  not  be  subject  to  the 
son's  debts,  and,  if  at  the  son's  death  his  wife  should  be  living,  she 
should  control  the  property  as  long  as  she  remained  his  widow.  In 
a  subsequent  clause  he  directed  that  the  other  half  of  his  property 
be  set  apart  for  the  benefit  of  the  heirs  of  his  daughter;  that  the 
daughter's  husband  should  hold  and  control  such  property  as  long 
as  he  remained  her  husband;  that  the  property  should  not  be  sub- 
ject to  his  debts;  and,  if  the  daughter  should  die,  and  her  husband 
marry  again,  then  the  property  should  be  taken  charge  of  by  the 
executors  of  the  will,  and  used  for  the  benefit  of  the  daughter's  heirs. 
Held,  that  the  intent  of  testator  was  to  create  an  independent  estate 
in  the  grandchildren,  not  resting  or  based  on  any  estate  in  their 
parents,  and  therefore  the  rule  in  Shelley's  Case  was  not  applicable 
and  the  son  and  daughter  had  no  power  to  incumber  their  shares 
by  mortgage.    Id. 

8.  Where,  by  the  terms  of  a  will,  testator  left  certain  property  to  the 

heirs  of  his  children,  vesting  the  control  of  the  property  in  the  chil- 
dren until  their  death,  and  made  no  express  provision  for  after-born 
grandchildren,  only  grandchildren  living  at  the  death  of  testator  are 
entitled  to  share  in  the  estate.    Id. 

9.  Under  a  devise  of  real  estate  to  testator's  widow  for  life,  and  at  her 

death  to  testator's  daughter,  but,  in  the  event  the  daughter  should 
die  without  issue  living,  then  to  her  heirs-at-law,  the  daughter,  if 
living  at  the  death  of  the  widow,  will  take  the  land  in  fee.  Wilson 
V.  Hay's  Executor,  229 

10.  Where  a  will  bequeathed  certain  property  to  a  woman  for  her  natural 

life,  remainder  to  her  legal  heirs,  and  provided  that  such  property 
should  be  under  the  control  of  the  devisee,  free  from  her  husband's 
debts,  but  that  should  any  of  them  desire  to  sell  their  lands,  they 
might  do  so,  provided  they  would  reinvest  the  money  in  other  lands 
and  take  the  deed  to  her  and  her  legal  heirs,  with  the  same  pro- 
visions contained  in  the  will,  the  power  of  disposition  given  did  not 
vest  a  fee  in  the  devisee,  since  it  was  not  unlimited,  but  was  restricted 
to  a  sale  for  reinvestment  on  the  same  terms  under  which  the  original 
property  was  held;  and  hence  the  devisee's  husband  could  take  no 
estate  by  the  curtesy,  as  her  estate  terminated  with  her  life  Wal- 
ler V.  Martin,  44^ 

11.  Where  a   will   bequeathed   certain   property  to   a   woman   for  life, 

remainder  to  her  legal  heirs,  the  rule  that,  where  a  party  would  take 


INDEX.  793 

by  descent  the  same  estate  that  a  devise  purported  to  give  him,  he 
would  take  the  land  by  descent,  and  not  by  devise,  did  not  apply, 
since  such  heirs  did  not  take  the  same  estate  under  the  will  as  they 
would  take  by  descent,  and  hence  the  estate  did  not  vest  in  the 
woman  and  her  heirs,  so  as  to  convert  her  life  estate  into  a  fee.    Id, 

12.  Where  a  will  bequeathed  property  to  a  woman  for  life,  remainder  "  to 

her  legal  heirs,"  and  authorized  the  sale  of  the  property  for  rein- 
vestment in  other  lands  if  the  deeds  therefor  were  taken  in  the  name 
of  such  woman  '*  and  her  legal  heirs,  with  the  same  provisions  con- 
tained in  the  will,"  the  words  "legal  heirs"  were  equivalent  to 
"children  or  their  descendants,"  and  the  estate  did  not  vest  in  her 
and  her  heirs,  so  as  to  convert  the  life  estate  into  a  fee.    Id. 

13.  Under  a  devise  of  all  the  rest  of  testator's  estate  to  his  widow,  "to 

have  and  to  hold  at  her  free  will  and  disposal  during  the  remainder 
of  her  life,"  and  "  at  her  death  suclf  portions  of  the  estate  as  may 
remain"  to  a  daughter,  the  widow  had  the  power  to  convey  a  f^e. 
Sawin  v.  Cormier,  710 

See  Powers;  Trusts  and  Trustees. 

EVIDENCE. 

1.  The  verified  return  of  the  testator's  executor,  made  before  1852,  ap- 

proved and  ordered  to  record  by  the  court  of  ordinary  having  juris- 
diction over  the  estate,  and  duly  recorded,  which  showed  a  payment 
to  all  the  legatees,  including  the  aforesaid  money  bequest  to  the 
husband  of  the  life  tenant,  is  admissible  as  prima  facie  evidence  of 
such  latter  payment,  in  a  suit  by  an  executory  legatee,  upon  the 
death  of  the  life  tenant  without  leaving  children,  to  recover  said 
money  from  the  administrator  of  the  husband,  he  being  a  party  in 
interest  and  connected  with  the  testator's  estate,  and  the  approval 
and  recording  of  such  return  under  the  order  of  the  court  of  ordi- 
nary being  a  judgment  de  bene  esse  which  affects  him.  (a)  Evidence 
showing  merely  that  all  the  executory  legatees  consented  to  the 
payment  by  the  executor  to  the  husband  must  be  construed  as 
meaning  only  that  such  legatees  consented  that  the  husband  should 
receive  what  the  law  gave  him  —  the  right  to  the  use  of  the  money 
during  his  wife's  life ;  and,  if  any  release  beyond  this  can  be  shown, 
it  must  be  based  upon  some  consideration,  in  order  to  bind  the 
executory  legatees.    Crawford  v.  Clark,  15 

2.  A  general  objection  to  a  document  offered  in  evidence  does  not  raise 

the  special  objection  that  there  existed  better  evidence  of  the  fact 
sought  to  be  proved,  so  as  to  present  such  question  for  review  on 
appeal.    Mackin  v.  Haven,  156 

3.  In  an  action  to  recover  rent  under  a  lease  of  an  interest  in  a  party- 

wall,  neither  the  lessee  nor  any  one  claiming  under  him  can  dispute 
the  lessor's  title ;  nor  will  an  offer  to  surrender  the  lease  render  such 
evidence  admissible,  where  it  is  not  proposed  to  surrender  posses* 
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sion  of  the  wall»  which  is  being  used  by  defendant  as  a  party-wall 
Id, 
4  The  mere  fact  that  a  wall,  an  interest  in  which  as  a  party- wall  has 
been  leased  by  the  builder  to  the  owner  of  the  adjoining  property, 
may  stand  partly  on  the  land  of  the  lessee,  does  not  of  itself  raise 
a  presumption  that  the  lease  was  accepted  through  fraud  or  mistake, 
or  render  it  voidable  in  a  court  of  law.    Id. 

5.  If  hypothetical  questions  put  to  a  witness  did  not  conform  to  the 

focts  proved,  or  tended  to  be  proved,  there  was  no  prejudicial  error 
in  their  allowance,  where  the  court  charged  that,  if  it  turned  out  that 
such  hjTpothetical  statements  were  in  material  and  important  par- 
ticulars incorrect,  unfair,  or  untrue,  the  jury  should  attach  no  weight 
to  the  answer  thereto.    Howe  v.  Richards,  igo 

6.  Where  testimony  was  not  objected  to,  its  reception  could  not  be  made 

ground  on  which  to  base* error  on  appeal.    Id, 

7.  Where  contestants  of  their  ancestor's  will  claimed  that  his  lack  of 

affection  for  them  was  evidence  of  an  unsound  mind,  it  was  proper 
to  allow  one  of  them  to  be  asked  as  to  whether  they  understood 
they  would  be  welcome  at  the  ancestor's  house,  since  the  feeling 
between  the  parties  was  a  proper  subject  of  inquiry.    Id, 

8.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  was  with- 

out testamentary  capacity,  a  witness  was  asked  whether  deceased 
was  able  to  converse  connectedly  and  intelligently,  and  contestants 
objected  as  calling  for  a  conclusion,  and  the  objection  was  sus- 
tained, but  the  witness  answered,  and  no  motion  was  made  to  strike 
the  answer,  the  ntling  was  without  prejudice.    Id. 

9.  Where  the  contestants  of  their  ancestor's  will  claimed  that  his  lack 

of  love  for  them  was  evidence  of  an  unsound  mind,  it  was  not  error 
to  permit  them  to  introduce  letters  written  by  one  of  them  to  the 
deceased  long  prior  to  his  death,  and  received  by  him,  tending  to 
show  affection  on  the  part  of  the  writer  for  testator,  since  they  were 
not  within  the  rule  that  excludes  a  party  from  proving  his  own 
declarations  in  his  own  behalf,  but  within  the  rule  permitting  such 
proof  when  the  declarations  are  made  to  the  other  party.    Id, 

10.  Where  contestants  of  a  will  of  their  ancestor  claimed  that  his  lack 

of  affection  for  them  was  evidence  of  an  unsound  mind,  letters  writ- 
ten by  one  of  the  contestants  to  testator,  showing  love  and  affection 
for  him,  were  not  inadmissible,  under  Code,  §  4604,  declaring  that 
no  party  to  any  action  or  proceeding  shall  be  examined  as  a  witness 
in  regard  to  any  transaction  between  such  witness  and  a  person  at 
the  commencement  of  the  examination  of  deceased.    Id. 

11.  Where  a  will  gives  to  S.,  by  metes  and  bounds,  land  in  township  16 

which  is  half  of  ranch  T.,  the  other  half  being  in  township  15,  testi- 
mony of  the  scrivener  that  testator  directed  him  to  give  to  S.,  by 
the  will,  such  ranch,  and  that  by  mistake  he  put  in  description  of 
only  part  of  it,  is  not  admissible,  as  this  would  change  the  will,  not 
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merely  explain  the  testator's  intent ;  there  being  neither  a  conclusive 
presumption,  because  this  was  the  only  property  of  testator  not  dis- 
posed of  by  the  will,  that  he  intended  to  dispose  of  it,  nor  a  latent 
ambiguity.    Taylor  v.  Horst,  288 

12.  Where  the  evidence  to  establish  a  lost  will,  devising  testator's  prop- 

erty to  a  niece  and  nephew,  who  are  also  her  stepchildren,  is  com- 
petent and  satisfactory,  it  is  not  error  to  refuse  to  admit  evidence  on 
behalf  of  the  contestants,  who  are  sisters  of  testator,  that  her  estate 
was  largely  derived  from  her  father,  offered  for  the  purpose  of  show- 
ing the  improbability  that  she  made  such  disposition  of  her  property, 
since  the  derivation  of  the  property  was  immaterial.  Tarbell  v, 
Forbes,  331 

13.  Where  the  testimony  of  a  witness  was  not  objected  to  on  the  trial  on 

the  ground  that  it  was  incompetent  as  calling  for  a  personal  trans- 
action or  communication  with  a  person  deceased,  the  objection 
could  not  be  raised  on  appeal.    Bird  v.  Jacobus,  343 

14.  Where  defendant  contended  that  at  the  time  she  deeded  land  to  a  de- 

ceased daughter-in-law  it  was  agreed  she  should  make  a  will  giving 
her  husband  a  life  estate  in  all  her  property,  with  remainder  to  plain- 
tiff if  she  survived  him,  or  else  to  plaintiff^s  daughter,  and  that  plain- 
tiff should  make  a  will  in  favor  of  the  daughter-in-iaw's  husband  and 
the  daughter,  in  a  suit  against  the  daughter-in-law's  administrator 
to  enforce  the  contract,  testimony  of  the  daughter  was  not  incompe- 
tent, under  Code,  §  4604.  declaring  no  party  or  one  interested  in  the 
event  shall  be  examined  as  a  witness  in  regard  to  communications 
between  the  witness  and  the  representatives  or  heirs-at-law  of  one 
deceased,  since  the  daughter  was  not  a  party  to  the  contract,  nor  was 
she  interested  in  decedent's  estate  as  heir.    Id. 

15.  Evidence  that  it  was  the  intention  of  the  testator  to  have  his  son 

settle  his  estate  is  admissible  to  show  that  an  instrument  executed 
by  the  testator,  which  authorized  the  son  to  collect  his  money  and 
pay  out  the  same  according  to  his  will,  was  intended  as  a  codicil  to 
his  will.    Stewart  v.  Stewart,  379 

16.  Evidence  that  an  instrument  executed  by  a  testator,  giving  his  son 

power  of  attorney  to  attend  to  his  business  affairs,  collect  his  money, 
and  pay  it  out  according  to  his  will,  was  kept  by  the  testator  for  a 
time,  and  then  given  to  the  son  as  a  power  of  attorney,  who 
returned  it  with  a  statement  that  a  bank  had  stated  that  it  was  of 
no  value  before  the  death  of  testator,  and  that  the  latter  then  put  it 
away  with  his  will,  is  admissible  to  show  that  the  instrument  was 
intended  as  a  codicil  to  testator's  will.    Id. 

17.  Where  evidence  of  testator's  conduct  some  seven  years  before  his 

death  and  the  execution  of  the  will  is  admitted  in  a  will  contest  on 
the  statement  of  counsel  that  certain  acts  so  testiQed  to,  and  tend- 
ing to  show  mental  aberration,  would  be  shown  to  continue  until 
the  time  of  testator's  death,  but  no  evidence  showing  the  continu- 
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ance  thereof  is  introduced,  it  is  error  to  fail  to  strike  out  such 
evidence.    Lange  v.  Wiegand,  412 

18.  Where  it  is  contended  that  a  testator  was  not  of  sound  mind  when  he 

executed  his  will,  between  10  and  11  o'clock  in  the  forenoon,  a 
physician  who  attended  him  shortly  after  noon  of  the  same  day,  and 
who  testifies  to  his  mental  condition  at  such  time,  which  is  not 
shown  to  have  differed  materially  from  his  condition  at  the  time 
of  the  execution  of  the  will,  may  give  his  opinion  of  testator's  mental 
capacity  at  the  time  of  such  examination.    Id, 

19.  Where  the  sole  beneficiary  in  a  will  testifies  in  a  contest  thereof,  but 

her  husband  is  not  a  witness,  it  is  error  to  compel  her  to  state  on 
cross-examination  how  many  times  her  husband  has  been  arrested 
in  the  last  seven  years  and  since  their  marriage,  and  how  many 
times  she  has  been  a  witness  for  him,  and  whether  she  knew  of  his 
being  arrested.  Id. 
'  2a  Where  the  sole  beneficiary  in  a  will  testifies  in  a  contest  thereof,  it  is 
error  to  allow  her  to  be  asked  on  cross-examination  whether  her 
brother  and  sister  having  received  $1,000  or  $500  each  from  her 
father,  she  thought  it  about  right  for  her  to  take  $4,500  or  $5,000.    Id. 

21.  In  a  will  contest,  evidence  of  nonexpert  witnesses  that  testatrix  was 

not  able  to  transact  business  at  the  time  of  and  prior  to  the  execution 
of  the  will  is  incompetent,  since  her  incompetency  to  transact  the 
business  of  making  a  will,  and  not  business  in  general,  is  alone  in 
issue.    Brackvey  v.  Fogle,  538 

22.  Where,  in  a  will  contest,  the  administrator  invokes  the  provision  of 

Burns'  Rev.  Stat.  1894,  §  505  (Homer's  Rev.  Stat.  1897,  §  497;  Rev. 
Stat.  1881,  f  497),  rendering  a  physician  incompetent  to  testify  to 
confidential  communications  with  his  patient,  it  was  error  for  the 
court  to  permit  contestant's  attorney  to  argue  that  the  administra- 
tor's objection  should  be  taken  as  an  admission  that  the  physician's 
evidence  would  be  unfavorable  to  his  case,  and  for  the  court  to 
charge  that,  inasmuch  as  the  administrator  might  waive  such  objec- 
tion, and  himself  call  the  physician  as  a  witness,  the  jury  might  con- 
sider the  administrator's  conduct  in  failing  so  to  do,  and  objecting 
to  the  evidence,  in  determining  the  case,  since  the  presumption  that 
the  witness'  testimony  would  have  been  unfavorable  does  not  apply 
to  a  failure  to  call  a  privileged  witness.    Id. 

23.  Evidence  of  a  banker's  understanding  that  certain  money  deposited 

with  him  by  deceased,  for  which  the  certificates  were  issued  jointly 
to  deceased  and  his  wife,  belonged  to  the  former,  is  entitled  to  no 
weight  on  an  issue  between  the  executor  and  the  wife  as  to  the  own- 
ership of  such  money.  In  re  Brown's  Estate,  $43 
94.  A  husband  deposited  money  in  a  bank,  and  took  the  certificate  in  the 
name  of  himself  and  wife.  The  wife  testified,  in  a  suit  against  the 
executor  of  the  husband,  that  she  had  bought  a  portion  of  the  farm 
twenty-five  years  before;  and  the  executor,  who  was  the  son  of 
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deceased,  testified  that  the  money  deposited  was  earned  on  the  farm. 
Held,  not  to  show  that  the  money  was  not  jointly  owned  by  the  hus- 
band and  wife,  as  indicated  by  the  joint  certificate.    Id. 

25.  A  transcript  of  proceedings  had  in  a  court  of  ordinary,  establishing 

a  lost  record  of  an  application  for  a  year's  support,  is,  on  the  trial  of 
an  action  of  ejectment,  subsequently  instituted,  admissible  in  favor 
of  one  holding  under  the  party  at  whose  instance  such  proceedings 
were  instituted,  when  it  appears  that  the  record  so  established  is  a 
muniment  of  title,  and  that  the  applicant  for  the  year's  support  had 
due  notice  of  such  proceedings.    Allen  v.    Lindseyt  643 

26.  In  an  action  to  set  aside  a  will  on  ground  of  unsoundness  of  mind, 

evidence  as  to  testator's  appearance,  conduct,  manners,  and  habits 
is  admissible.    Re  Estate  of  Evans,  650 

27.  Under  Code,  §  4604,  declaring  that  no  party  to  an  action  shall  be 

examined  as  a  witness  in  regard  to  communication  between  such 
witness  and  a  person  at  the  time  of  such  examination  deceased,  com- 
munications made  by  testator  to  his  wife  are  inadmissible  in  an 
action  to  set  aside  his  will.    Id. 

28.  Under  Code.  §  4606.  providing  that  neither  a  husband  nor  wife  shall 

be  a  witness  against  the  other  except  in  certain  specified  cases,  a 
divorced  wife  cannot  testify,  as  to  communications  made  to  her  by 
her  deceased  husband  prior  to  the  divorce,  in  an  action  to  set  aside 
his  will.  Id. 
2g.  An  omnibus  motion  to  strike  out  statements  and  communications 
of  testator  given  in  evidence  by  his  wife  in  an  action  to  set  aside 
his  will,  made  after  she  had  given  a  great  deal  of  evidence,  and 
without  stating  reasons  or  grounds  therefor,  is  insufficient.    Id. 

30.  Where,  in  an  action  to  set  aside  a  will,  no  objection  was  made  to 

questions  asked  testator's  divorced  wife  as  to  certain  communica- 
tions and  statements  made  to  her  by  deceased  at  the  time  when 
asked,  and  no  motion  made  to  strike  out  the  answers  when  given, 
a  subsequent  motion  to  strike  out  such  communications  and  state- 
ments, some  of  which  were  admissible,  because  she  was  testator's 
wife  at  time  when  made,  and  because  she  was  a  party  to  the  trans- 
action, and  it  was  a  personal  transaction  with  deceased,  was  properly 
overruled.    Id. 

31.  Declarations  by  an  alleged  testatrix,  shortly  before  her  death,  as  to 

what  she  had  done  with  certain  property  in  her  will,  and  what  pro- 
vision she  had  made  for  her  sister,  are  not  competent,  in  a  proceed- 
ing to  establish  an  alleged  lost  will,  to  show  that  it  was  in  existence 
when  the  declarations  were  made.    In  re  Kennedy's  Will,  661 

32.  In  proceedings  to  prove  a   will,  where  other  parties  are  interested 

as  tenants  in  common,  admissions  of  one  of  them  are  inadmissible 
against  the  others.    Id. 

33.  Nonexpert  witnesses,  who  were  acquainted  with  a  testator  and  have 

seen  him  frequently,  are  competent  to  express  an  opinion  as  to  his 
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mental  capacity,  though  they  have  never  seen  him  transact  business. 
Ring  V.  Lawless,  695 

34-  After  the  death  of  a  grantor  who  had  executed  a  deed  reserving  the 
use  of  the  land  to  himself  for  life,  the  grantee  was  incompetent  to 
testify,  in  his  own  behalf,  that  he  had  paid  rent  to  the  grantor  for 
the  use  of  the  premises  during  his  lifetime.    Id, 

See  Advancement  ;  Appeal  ;  Contract  to  Make  Will  ;  Plead- 
ing AND  Practice;  Wills. 
See  Editorial  Note,  **  Opinion  Eyidenco  as  to  Mental  Capac- 
ity,**  584 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  administrator  of  a  remainderman  or  of  an  executory  legatee  may 

sue  the  personal  representative  of  the  life  tenant  (and  the  husband 
in  this  case  was  a  life  tenant  fiur  autre  vie)  who  liad  in  his  or  her 
lifetime  received  a  money  bequest  from  the  testator'*  representative. 
Crawford  v.  Clark,  15 

2.  The  bond  required  of  an  executor  by  Pub.  Stat.  chap.  188,  S  14,  for  the 

pasrment  of  the  testator's  debts,  does  not  obligate  the  executor  to 
settle  an  account  the  statute  containing  no  express  provision  on 
that  point.     Tilton  v.  Tilton,  33 

3.  Held,  that  where  the  same  person  is  named  in  a  will  both  as  executor 

and  as  trustee,  and  is  by  the  terms  of  the  will  required  to  execute 
certain  trusts  created  by  the  will,  the  two  capacities  —  those  of  execu- 
tor and  trustee  —  are  distinct  and  independent  of  each  other;  held, 
further,  that  such  an  executor,  after  taking  possession  of  assets 
belonging  to  the  estate  as  executor,  cannot  relieve  himself  and  his 
bondsmen,  with  respect  to  such  assets,  by  his  own  mere  mental 
operations,  and  thereby  cross  the  line  dividing  the  two  capacities. 
To  be  discharged  from  his  liability  as  an  executor,  he  must  take 
some  affirmative  action  of  a  character  which  is  open  and  notorious, 
such  as  would  be  an  accounting  in  the  court  from  which  he  received 
his  letters  as  executor,  and  a  discharge  as  executor.  Joy  v.  El- 
ton, 121 

4.  In  view  of  Hill's  Annotated  Laws,  section  1167,  providing  that  when 

the  estate  of  a  decedent  is  insolvent,  and  deceased  has  made  in  his 
lifetime  a  conveyance  of  property  which  is  void  as  against  creditors, 
it  is  the  duty  of  the  administrator  to  petition  the  County  Court  for 
leave  to  sue  to  set  such  conveyance  aside,  where  a  decedent,  whose 
estate  was  insolvent,  had  conveyed  in  his  lifetime  lands  to  his  chil- 
dren, one  of  whom  was  the  administrator,  by  conveyances  which 
there  was  reasonable  ground  to  believe  were  void  as  against  cred- 
itors, the  court  will  remove  the  administrator  without  passing  on 
the  question  whether  the  conveyances  are  void,  since  one  whose  per- 
sonal interests  are  in  conflict  with  his  duty  as  administrator  is  not  a 
proper  person  to  hold  the  office.    Marks  v.  Coats,  176 
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5:  Where  a  testator's  will  appointed  an  executor,  with  a  direction  that 
no  other  action  should  be  had  in  the  County  Court  in  relation  to 
the  settlement  of  his  estate  than  the  probating  and  recording  of  his 
will  and  the  return  of  an  inventory,  the  executor  had  authority  to 
sell  community  property  of  testator  and  his  deceased  wife  for  the 
payment  of  community  debts.    Carleton  v.  Goebler,  184 

6.  Where  the  community  of  testator  and  his  deceased  wife  was  insolvent, 

and  testator's  will  gave  his  executor  power  to  manage  his  estate 
to  the  best  advantage  for  the  benefit  of  creditors,  the  authority  of 
the  executor  was  not  limited  to  the  separate  estate  of  testator,  but 
included  the  community.    Id. 

7.  Where  testator's  will  declared  that  his  executor  should  manage  his 

estate  to  the  best  advantage  for  the  benefit  of  his  creditors,  the 
executor  had  power  to  make  a  sale  of  the  property  of  the  estate  for 
the  payment  of  creditors.    Id, 

8.  When  an  administrator  has  in  his  hands  funds  belonging  to  the  estate, 

he  may  pay  them  over  to  the  party  entitled  thereto,  as  heir-at-law, 
without  an  order  of  the  Probate  Court;  and,  if  such  pasrment  be 
made  in  good  faith,  he  is  not  liable  and  cannot  be  held  as  a  gar- 
nishee of  the  party  to  whom  jHisrment  has  been  made  prior  to  the 
commencement  of  the  garnishment  proceedings.    Krause  v.  Krause, 

303 

9.  When,  on  the  trial  of  an  action  against  an  administrator,  to  which  the 

plea  of  plene  administravit  had  been  interposed,  it  appeared  that  the 
assets  of  the  estate  were  insufficient  to  pay  all  the  just  claims  and 
demands  against  it,  the  plaintiff  was  not  entitled  to  a  judgment 
de  propriis  against  the  administrator  on  proof  that  the  latter  had 
paid  certain  demands  inferior  in  dignity  to  that  of  the  plaintiff,  when 
it  also  appeared  that  there  existed,  outstanding  and  unpaid,  a  claim 
of  higher  dignity  than  his,  sufficient  in  amount  to  absorb  the  entire 
assets.  While  such  pasrments  constituted  a  dez'astavit  for  .which  the 
administrator  was  personally  liable,  such  liability  existed  only  in 
favor  of  a  creditor  injured  by  the  making  of  such  payments.  Gwinn 
V.  Trotter,  .  352 

TO.  Where  an  intestate  left  personalty  and  no  debts,  and  the  heirs  (all 
being  of  age)  by  a  written  agreement  assigned  their  interests  to 
one  of  their  number,  who  took  possession  of  the  property,  the  public 
administrator,  who  obtained  letters  on  the  estate  twelve  years  later, 
could  not  recover  the  property  from  such  heir.  Richardson  v. 
Cole,  438 

II.  In  an  action  by  the  public  administrator  to  recover  personalty  paid 
to  one  of  the  heirs  under  a  written  agreement  of  all  the  heirs,  who 
were  of  age,  assigning  their  interests  to  such  heir,  the  defense  that 
there  were  no  debts,  and  that  the  personalty  had  been  rightfully 
assigned  to  defendant,  was  not  a  collateral  attack  on  the  order  of 
the  Probate  Court  directing  the  plaintiff  to  take  charge  of  the  estate. 
Id. 
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12.  An  administrator  may  maintain  a  bill  in  equity  for  specific  perform- 

ance of  an  executory  agreement  made  with  him  by  a  creditor  of  the 
decedent  to  accept  a  sum  of  money  in  compromise  of  actions  at  law 
against  the  estate,  the  administrator  having  no  adequate  remedy  at 
law,  because  such  agreement,  though  approved  by  the  Probate 
Court,  is  not  a  valid  legal  defense  to  such  actions.  Cook  v.  Rich- 
ardson, 476 

13.  The  power  of  an  administrator  to  make  a  compromise  which  renders 

the  estate  solvent  is  not  taken  away  by  a  representation  of  insolvency 
of  the  estate  followed  by  an  order  directing  proof  of  claims  to  be 
made  before  the  Probate  Court.    Id. 

14.  Where  an  executor  receives  money  belonging  to  a  third  person,  and 

does  not  use  it  for  the  benefit  of  the  estate,  but  for  his  own  use,  and 
reports  it  as  estate  property,  such  person  .cannot  hold  the  executor 
liable  on  objections  to  his  account  in  the  Probate  Court,  but  must 
resort  to  an  action  in  a  court  of  competent  jurisdiction.  In  re 
Brown's  Estate,  543 

15.  Where  an  executor  uses  estate  moneys  for  his  own  purposes,  he  is 

chargeable  with  interest  thereon.    Id. 

16.  Where  a  judgment  of  the  County  Court  admitting  a  will  to  probate 

was  reversed  in  the  Circuit  Court  after  the  executor  had  qualified 
and  entered  on  a  discharge  of  his  duties,  the  executor  was  entitled 
to  prosecute  an  appeal  to  protect  the  interests  of  his  trust.  In  re 
Butler's  Will  576 

17.  Where  a  coexecutor  transfers  personal   property  belonging  to  the 

estate,  by  way  of  pledge  or  sale,  in  fraud  of  the  estate,  but  the  trans- 
feree acts  in  good  faith,  and  has  neither  actual  nor  constructive 
notice  of  the  fraud,  he  acquires  good  title  to  the  property.  Schell  v. 
Deperven,  5^9 

18.  A  coexecutor.  who  had  the  active  management  of  the  estate,  and  who 

bore  a  good  business  and  financial  reputation,  borrowed  money  for 
the  estate,  in  the  course  of  administration,  of  defendant,  who  did  not 
know  that  the  executor  was  merely  a  coexecutor,  and  the  latter 
agreed  to  pledge  certain  stock  belonging  to  the  estate  as  security 
therefor.  The  stock  was  put  in  a  box  belonging  to  defendant,  and 
was  kept  in  the  executor's  care  for  several  years,  when  it  was  after- 
ward transferred  to  defendant.  The  defendant  did  not  know  of  any 
fraudulent  intent  on  the  part  of  the  executor.  Held  not  to  show 
facts  sufficient  to  put  defendant  on  inquiry  which  would  prevent  her 
from  acquiring  good  title  to  such  stock.    Id. 

19.  The  fact  that  property  fraudulently  pledged  by  a  coexecutor.- without 

the  knowledge  of  the  pledgee,  while  the  estate  is  in  the  course  of 
administration,  is  specifically  bequeathed  to  the  executor  as  trustee, 
does  not  impose  a  greater  duty  of  making  inquiry  on  the  pledgee  to 
prevent  charging  him  with  constructive  notice  of  the  fraud,  and  thus 
defeat  his  claim  as  a  bona  Hde  pledgee,  than  if  the  stock  was  a  simple 
asset  of  the  estate.    Id. 
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20.  A  court  of  equity  will  set  aside  a  final  decree  discharging  an  admin- 

istrator on  the  ground  of  fraud,  if  the  fraud  alleged  is  extrinsic  or 
collateral  to  the  matter  tried  on  rendering  the  decree,  and  not 
incidental  to.  or  essentially  connected  with,  such  matter.  Tucker  v. 
Stewart,  654 

21.  A  court  of  equity  will  not  set  aside  a  final  decree  discharging  an 

administrator  for  failure  to  account  for  interest  on  funds  belonging 
to  the  estate,  and  used  by  him  in  his  own  business,  without  dis- 
closing such  use  in  his  final  report,  when  such  report  indicates 
accurately  a  large  balance  constantly  in  his  hands,  and,  notwith- 
standing this,  those  interested  in  the  estate  consent  to  his  discharge 
without  investigation.    Id. 

22.  Where  devisees  seek  to  set  aside  the  final  discharge  of  an  adminis- 

trator because  of  his  omission  to  account  for  interest  on  funds  be- 
longing to  the  estate,  but  used  by  him  in  his  private  business,  such 
omission  should  be  specifically  alleged  in  the  petition.    Id. 

23.  An  administrator,  in  making  final  settlement,  executed  certain  notes 

to  the  guardian  .of  the  devisees,  and  obtained  his  discharge,  without 
disclosing  such  fact  in  his  final  report.  The  guardian  testified  re- 
specting his  own  appointment,  and  the  acceptance  of  the  notes ;  that 
the  administrator  offered  to  go  on  his  bond,  and  first  suggested 
using  some  of  the  money.  The  administrator's  testimony,  somewhat 
corroborated,  was  that  he  first  refused  to  go  on  the  bond,  but  con* 
sented  when  others  could  not  qualify;  that  the  guardian  wished  to 
loan  the  funds,  and  suggested  that  he  use  it  in  his  business ;  that  he 
replied  he  would  use  it  at  6  per  cent.,  but  otherwise  the  money  was 
ready.  The  administrator,  though  largely  indebted  at  the  time,  was 
solvent,  and,  though  misrepresenting  that  the  money  was  ready, 
could  have  obtained  it  without  trouble.  Held,  that  no  fraud  was 
practiced  in  inducing  the  acceptance  of  the  notes,  and  hence  equity 
would  not  set  aside  the  discharge.    Id. 

24.  While  on  the  death  of  a  building  contractor,  leaving  unfinished  build- 

ing contracts,  a  plantng-mill,  and  unworked  material  on  hand,  his 
administrator  has  a  discretion  to  complete  the  contracts,  and  debts 
contracted  on  account  thereof  may  be  enforced  against  the  estate, 
or  against  the  administrator  personally,  he  reimbursing  himself  from 
the  estate,  the  debts  contracted  by  decedent  take  precedence.  In  re 
AUam's  Estate,  672 

See  Accoukting;  Assets:  Buri.\l;  Claims  against  Decedent's 

Estate;    Evidence;    Foreign    Judgment;    Homestead; 

Husband  and  Wife;  Interest;  Jurisdiction;  Pleading 

AND  Practice. 
See  Editorial  Note,  "DevaataTit  in  Pajnnents,**  355 

FAIR,  SENATOR.  WILL  OF. 

Sm  Editorial  Note,  618 

Vol.  VI  —  51 
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FOREIGN  GUARDIAN. 
I.  A  foreign  girardian  has  no  greater  authority  over  the  estate  of  his 
ward  in  this  State,  after  filing  a  certified  copy  of  his  appointment 
in  the  Probate  Court,  than  a  general  guardian  appointed  by  a  court 
in  this  State.  He  cannot  sell  the  real  estate  of  his  ward  here  situ- 
ated under  his  general  authority,  but  must  obtain  special  authoriza- 
tion therefor  as' provided  by  law  in  case  of  other  guardians,  and  a 
sale  otherwise  made  will  not  affect  the  title  attempted  to  be  trans- 
ferred.   Ad  kins  V.  Loucks,  14S 

FOREIGN  JUDGMENT. 
I.  A  judgment  against  the  personal  representative  of  a  deceased  person 
in  another  State  is  no  evidence  of  debt  in  a  subsequent  suit  by  the 
same  plaintiff  in  this  State  against  the  personal  representative  of  the 
same  decedent  appointed  under  the  authority  of  this  State,  and  there- 
fore a  foreign  judgment  against  a  personal  representative  furnishes 
no  cause  of  action  for  a  suit  in  this  State  against  the  same  person  as 
personal  representative  under  appointment  in  this  State.  Johnson 
V.  McKinnon,  461 

GARNISHMENT. 

See  Executors  and  Administrators. 

GUARDIAN  AND  WARD. 
I.  A  guardian,  after  the  death  of  his  ward,  filed  his  account,  and  the  Pro- 
bate Court  decreed  that  the  ward's  estate  was  indebted  to  the  guard- 
ian. Held,  that  an  order  authorizing  the  guardian  to  sell  the  real 
estate  of  the  ward  for  such  debt  was  invalid,  since  on  the  death  of 
the  ward  the  authority  of  the  guardian  expired.  In  re  Livermore's 
Estate,  470 

See  Foreign  Guardian  ;  Legacy. 

HEIRS. 

1.  Testator  provided  that  when  his  youngest  child  should  become  of  age^ 

or  all  of  his  children  had  married,  his  estate  should  be  equally  di- 
vided among  them.  Testator's  daughter,  who  had  married  complain- 
ant, died  in  1885,  leaving  one  child  of  the  marriage,  which  died  in 
1895,  and  the  youngest  child  of  testator  became  of  age  in  1897.  A 
son  of  testator  died  unmarried  in  1887.  Held,  that  complainant,  as 
the  heir  of  his  child  by  testator's  daughter,  was  entitled  to  partici- 
pate in  the  distribution  of  the  share  of  testator's  deceased  son.  An- 
drews V.  Russell,  S 

2.  Testator's  will  provided :    "  I  give  and  bequeath  to  the  legal  and  direct 

descendants  —  the  heirs  of  their  bodies  begotten  and  their  heirs  — 
of  my  brother  W.,  and  his  wife,  M.  (now  both  deceased),  the  one- 
fourth  part  of  my  estate."  Held,  that  the  clause,  "  the  heirs  of  their 
bodies  begotten  and  their  heirs,"  limited  the  clause  immediately  pre- 
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ceding,  and  hence  the  devise  did  not  descend  to  the  heirs  generally 
of  the  ancestors  named,  but  only  to  the  heirs  of  their  bodies.  Lan- 
'caster  v.  Lancaster,  n6 

3.  Where  a  testator  bequeaths  to  the  "legal  and  direct  descendants  — 

the  heirs  of  their  bodies  begotten  and  their  heirs  —  of  my  brother 
W.,  and  his  wife,  M.  (now  both  deceased),  the  one- fourth  part  of 
my  estate,"  children  of  a  daughter  of  W.  and  M.,  who  died  prior  to 
testator's  death,  will  not  take  under  the  will,  since  the  law  fixes  the 
time  of  the  testator's  death  as  the  time  when  the  devisees  are  to  be 
ascertained  and  when  the  division  is  to  be  made.    Id. 

4.  Where  testator's  will  provided :    "  I  give  and  bequeath  to  my  sister- 

in-law,  G.,  to  herself  and  during  her  lifetime,  and  to  the  heirs  of  her 
body  begotten,  after  her  death,"  a  certain  portion  of  the  estate,  and 
before  the  death  of  testator  said  sister-in-law  died,  the  "  heirs  of  her 
body  "  living  at  the  time  of  testator's  death  take  that  part  of  the 
estate  by  virtue  of  the  original  gift  to  them  as  a  class,  to  be  ascer- 
tained when  the  will  should  take  eflfect,  and  not  as  her  heirs  gen- 
erally.   Id. 

5.  An  action  to  enforce  the  statutory  liability  of  heirs  for  the  debts  of 

their  decedent  to  the  extent  of  property  inherited  by  them  from 
him  is  not  an  action  on  contract.    /Idkins  v.  Loucks,  146 

6.  If  a  person,  possessed  of  property  as  heir  of  another,  sell  the  same 

with  intent  to  deprive  the  creditors  of  the  estate  of  his  decedent  from 
resorting  thereto  for  the  payment  of  his  claim  under  section  3274, 
Revised  Statutes,  and  the  vendee  participate  in  such  purpose,  the 
sale  is  not  protected  by  section  3285,  Revised  Statutes,  but  is  void- 
able under  section  2320,  Revised  Statutes.    Id, 

7.  A  lease  under  seal  of  one-half  a  wall  and  the  ground  on  which  it 

stands,  to  be  used  as  a  party-wall,  for  a  term  of  thirty  years,  or  so 
long  as  it  shall  stand,  under  which  the  grantee  agrees  to  pay  an. 
annual  rental,  and  which  in  terms  provides  that  all  the  conditions 
and  covenants  therein  contained  "  shall  be  binding  on  the  heirs» 
executors,  administrators,  and  assigns"  of  the  parties,  creates  a 
specialty  which  at  common  law  binds  the  heirs  of  the  lessee  to 
whom  his  real  estate  descends  to  the  payment  of  the  rent,  to  the 
extent  of  the  value  of  the  property  so  descended.    Mackin  v.  Haven, 

156 

8.  The  provisions  of  the  statute  of  frauds  (2  Starr  &  C.  Annot.  Stat.  [2d 

ed.],  p.  2029,  SI  11-14),  which  give  remedies  to  the  creditors  of  a 
decedent  against  his  legal  representatives  and  heirs,  and  make  the 
heirs  liable  for  debts  to  the  extent  of  the  value  of  the  lands  de- 
scended, where  there  is  a  deficiencv  of  personal  assets,  are  cumulative 
merely  to  the  common-law  remedies,  and  do  not  prevent  a  creditor, 
by  a  specialty  which  expressly  binds  the  heirs  of  the  decedent,  from 
enforcing  the  same  as  at  common  law,  without  showing  that  the 
persona]  estate  is  insufficient,  or  filing  his  claim  against  the  estate,  as 
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required  of  general  creditors  by  Revised  Statutes,  chapter  3,  section 
70.  Id. 
9.  A  specialty  executed  by  one  since  deceased,  which  expressly  bound 
his  heirs,  may  be  enforced  against  any  one  of  such  heirs,  to  the 
value  of  the  real  estate  descended  to  him,  and  which  he  still  retains, 
under  Revised  Statutes,  chapter  76,  section  3.  which  provides  that 
all  joint  obligations  and  covenants  shall  be  taken  and  held  to  be 
joint  and  several.    Id. 

10.  A  lease  under  seal,  giving  the  lessee  and  his  heirs  and  assigns  the 

right  to  the  use  of  a  wall  as  a  party-wall  for  che  support  of  a  build- 
ing on  the  adjoining  lot,  creates  an  easement  in  the  property  of  the 
lessor  in  favor  of  the  lessee  and  his  heirs  and  assigns,  which  runs 
with  the  land,  and  also  binds  a  grantee  of  the  property  to  which 
such  easement  is  appurtenant,  or  an  heir  of  the  lessee  to  whom  it  is 
assigned  in  the  distribution  of  his  estate,  and  who  has  gone  into 
possession,  and  receives  the  rents  and  profits  therefrom,  by  its  cove- 
nants for  payment  of  the  rent  reserved.    Id. 

11.  The  payment  of  an  installment  of  rent  due  under  a  party- wall  lease 

by  an  heir  of  the  lessee,  after  the  property  to  which  the  easement 
created  by  the  lease  was  appurtenant  has  been  assigned  to  him  in 
the  distribution  of  the  estate,  and  he  has  gone  into  possession  thereof, 
is  in  law  such  an  attornment  as  creates  the  relation  of  landlord  and 
tenant  between  him  and  the  lessor,  which  will  support  an  action 
against  him  personally  for  an  installment  subsequently  maturing. 
Id. 

See  Advancement;  Estates. 

See  Editorial  Note,  "Heir,  when  Bound  by  Debt  of  Ancestor,** 
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HOMESTEAD. 

1.  A  deed  of  homestead  by  husband  to  wife,  she  not  joining,  being  void 

to  the  extent  of  $1,000  in  value,  there  is  no  liability  on  the  covenants 
to  that  extent.    Stickel  v.  Crane,  446 

2.  The  deed  of  homestead  by  husband  to  wife,  she  not  joining,  being 

inoperative  to  pass  title  to  the  extent  of  $1,000,  title  remains  in  the 
husband,  and  on  his  death  descends  to  his  heirs,  subject  to  the  lien 
of  legacies,  which,  under  his  will,  were  a  charge  on  his  real  estate. 
Id. 

3.  Though  a  deed  of  homestead  by  husband  to  wife,  void  as  to  the  extent 

of  $1,000  in  value  because  she  did  not  join,  is  not  attacked  until 
after  discharge  of  the  executrix,  the  $1,000  homestead  is  not  subse- 
quently-discovered assets,  so  as  to  call  for  an  intervention  by  an  ad- 
ministrator de  bonis  non  in  the  suit  by  the  heirs  attacking  the  deed. 
Id. 

HUSBAND  AND  WIFE. 

I.  A  husband  deposited  money  in  a  bank,  and  took  the  certificate  jointly 
in  the  names  of  himself  and  wife,  and  stated  to  the  banker  that  he 
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did  so  to  enable  the  wife  to  draw  the  money  on  his  death.  He  was 
informed  by  the  banker  that  the  latter  would  pay  either  husband  or 
wife.  The  husband  gave  the  certificate  to  the  wife  to  keep,  but  there 
was  no  evidence  that  he  intended  to  part  with  the  title  thereto. 
Held  not  sufficient  to  show  a  gift  to  the  wife,  and  hence  would  not 
prevent  one-half  of  such  sum  from  passing  to  the  executor  of  the 
husband.    In  re  Brown's  Estate,^  543 

2.  Such  evidence  was  not  sufficient  to  show  that  the  money  was  left  with 
the  banker  as  trustee,  his  obligation  being  similar  to  that  of  the 
maker  of  a  note.    Id. 

See  Estates;  Evidence;  Homestead;  Partition. 

IMPROVEMENTS. 
I.  The  grantee  in  a  deed  which  is  \'acated  on  the  ground  of  the  grantor's 
want  of  mental  capacity  is  not  entitled  to  repayment  of  the  con- 
sideration named  in  the  deed  and  cost  of  his  improvements,  when 
no  consideration  was  in  fact  paid,  and  the  improvements  do  not 
exceed  in  value  the  rent  for  his  use  of  the  land.    Ring  v.  Lawless, 

695 
INCOME. 

See  Trusts  and  Trustees. 

INFANTS. 

See  Editorial  Note,  "Jurisdiction  of  Chancery  as  to  Mainta- 

nance,"  253 

INTEREST. 

I.  Where  an  administrator  sought  to  recover  for  services  and  materials 

furnished  for  defendant's  house,  interest  should  be  allowed  on  the 

amount  owing  deceased  from  the  date  of  the  work's  completion. 

Sullivan  v.  Nicoulin,  325 

See  Advancement;  Executors  and  Administrators;  Trusts 

AND  Trustees. 

See  Editorial  Note,  "Interest,  when  Charged  against  Executor 

or  Administrator,"  548 

ISSUE. 

I.  Where,  in  a  will  probated  in  1847,  a  life  estate  was  bequeathed  to 

testator's  daughter,  with  remainder  to  her  children,  followed  by  an 

executory  bequest  to  other  legatees  in  the  event  she  "should  die 

without  issue/'  the  issue  meant  was  such  children,  and  not  issue  at 

large,  and  so  the  failure  of  issue  contemplated  was  a  definite,  not 

an  indefinite,  failure ;  and,  the  failure  contemplated  having  happened 

—  that  is,  the  donee  for  life  having  died  childless  —  the  limitation 

over  took  effect.    Crawford  v.  Clark,  15 

JURISDICTION. 

I.  Jurisdiction  over  an  alleged  residue  of  personalty  in  the  hands  of  an 
executrix,  undisposed  of  by  the  will,  can  be  exercised  by  the  Supreme 
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Court  of  the  District  of  Columbia,  sitting  as  an  Orphans*  Court,  in 
a  controversy  between  the  next  of  kin  and  the  executrix,  under 
Maryland  Testamentary  Act  of  January  20,  1799  (chap.  loi,  subchap. 
15,  §  12)  (2  Kilty  Nov.  Sess.  1798),  giving  the  t:ourt  power  to  de- 
cree upon  accounts,  claims,  and  demands  existing  between  legatees 
or  persons  entitled  to  any  distributable  part  of  an  intestate's  estate, 
and  executors  and  administrators,  with  power  to  enforce  obedience 
to  such  decrees  in  the  same  ample  manner  as  the  Court  of  Chan- 
cery may.    Kcnaday  v.  Sinnott,  258 

2.  Infant  legatees  entitled  to  enjoyment  of  a  vested  legacy  on  reaching 

their  majority  filed  a  bill  against  the  executors  praying  that  the 
legacies  might  be  treated  as  trust  funds  in  the  hands  of  the  ex- 
ecutors, and  that  the  court  would  assume  jurisdiction  of  the  trust 
and  supervise  the  administration  for  complainants'  support  and  edu- 
cation. The  executors,  by  answer,  expressed  their  willingness  to 
become  trustees,  and  a  decree  was  entered  describing  them  as  such, 
and  directing  them  to  pay  a  certain  sum  to  the  infants'  guardian 
monthly  until  further  order  of  the  court;  and  thereafter  the  lega- 
tees filed  a  petition  asking  for  an  accounting  under  the  court's  direc- 
tion. Held,  that  the  court  was  not  without  jurisdiction  to  entertain 
the  petition  on  the  ground  that  the  matters  had  been  adjudicated  be- 
tween the  parties,  and  that  no  estate  was  being  administered  in  the 
court.     IVebb  v.  Webb,  280 

3.  Under  Code  Proc,  §  49,  providing  that  the  jurisdiction  assumed  by 

any  Probate  Court,  so  far  as  it  depends  on  the  place  of  residence, 
shall  not  be  contested  in  any  suit  or  proceeding,  except  in  an  appeal 
from  the  Probate  Court  in  the  original  case,  or  when  the  want  of 
jurisdiction  appears  on  the  record,  a  railroad  company  responsible 
for  the  death  of  an  intestate  cannot  attack  the  appointment  of  an 
administrator  for  a  decedent's  estate,  no  want  of  jurisdiction  appear- 
ing on  the  record.    In  re  Mayo's  Estate,  555 

4.  Under  Code,  §  225,  giving  jurisdiction  to  the  District  Court  in  all 

probate  matters,  an  action  to  set  aside  the  final  discharge  of  an  ad- 
ministrator for  fraud  need  not  be  brought  in  probate,  but  is  prop- 
erly brought  in  the  District  Court     Tucker  v.  Stewart,  654 

5.  A  suit  to  set  aside  the  final  discharge  of  an  administrator,  being  a 

suit  in  equity,  is  maintainable  in  a  court  havipg  equitable  jurisdic- 
tion.   Id. 

6.  Code,  $  3398,  providing  that  mistakes  in  final  settlement  may  be  cor- 

rected after  settlement  "by  equitable  proceedings,  on  showing  such 
grounds  as  will  justify  the  interference  of  the  court,"  authorizes 
a  suit  to  set  aside  the  final  discharge  of  an  administrator  because 
obtained  by  fraud.    Id. 

See  Claims  against  Decedent's  Estate;  Trusts  and  Trus- 
tees. 
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LACHES. 

I.  As  parties  who  inherit  lands  of  a  grantor,  in  case  he  dies  intestate, 
have  no  present  right  during  his  life  to  bring  a  suit  to  cancel  his 
deed  on  the  ground  of  mental  incapacity,  laches  cannot  be  imputed 
to  them  until  a  legal  right  attaches  in  them  by  his  death.  Ring  v. 
Lawless,  695 

LEGACY. 

1.  Under  a  will  directing  that  a  legatee's  share  shall  be  paid  him  on  his 

majority,  except  interest,  which  may  be  paid  him  annually,  and  that 
on  his  death  before  reaching  his  majority  his  share  shall  revert  to 
testator's  estate,  an  heir  of  such  legatee,  dying  before  attaining  his 
majority,  cannot  recover  from  his  guardian  interest  which  has  been 
consumed  in  his  ward's  necessities,  nor  an  amount  paid  to  him  as 
principal  of  such  legacy,  as  the  principal  reverted  to  testator's  estate. 
Harper  v.  Lovell,  248 

2.  A  will  inartificially  drawn,  showing  beyond  doubt  an  intention  to  dis- 

pose of  all  the  testator's  property,  and  bequeathing  to  his  wife  de- 
posits in  a  bank  "  amounting  to  $10,000,  more  or  less,"  entitles  her 
to  bonds  purchased  after  the  will  was  made,  amounting  to  about 
$9,000,  when  the  deposit  in  the  bank  was  reduced  by  a  corresponding 
amount,  and  the  bonds  must  otherwise  remain  undisposed  of  by  the 
will.    Kenaday  v.  Sinnott,  258 

3.  Where  a  testator's  will  directed  that  certain  stock  and  a  certain  sum 

of  money  should  be  given  by  the  executors  to  certain  grandsons, 
then  in  being,  whenever  convenient,  after  their  arriving  at  age,  the 
grandsons  took  a  vested  legacy.    IVebb  v.  IVebb,  280 

4.  Where  for  some  time  prior  to  testator's  death  he  had  contributed  a 

weekly  sum  to  the  support  of  infant  grandsons,  and  his  will  directed 
that  certain  stock  and  money  should  be  given  them  after  their  ar- 
rival at  age,  the  legacy  being  a  vested  one,  and  testator  having  stood 
in  loco  parentis  to  the  legatees,  they  were  entitled  to  interest  on 
the  sum  bequeathed  and  on  the  income  of  the  stock  from  testator's 
death.    Id. 

5.  Where  testator's  will  declared  that  a  certain  sum  should  be  given  to 

each  of  his  grandsons  who  might  live  to  reach  the  age  of  twenty- 
one,  the  legacies  were  contingent  ones.    7d. 

6.  Where  testator's  will  declared  that  a  certain  sum  should  be  given  to 

each  of  his  grandsons  who  might  live  to  reach  the  age  of  twenty-one, 
the  leg::cies,  being  contingent  ones,  would  not  bear  interest  until  the 
*        vesting  of  the  title  on  the  happening  of  the  contingency.    Id. 

7.  Testator's  will  provided  that  all  his  personal  property  should  go  to 

his  wife,  and  she  was  given  a  life  ^tate  in  all  his  realty;  but  a 
remainder  in  a  portion  thereof  was  devised  to  his  nephews,  and  he 
died  intestate  as  to  the  remainder  in  the  other  portion.  Held,  that  a 
specific  cash  legacy  created  by  the  will  became  a  charge  on  the  re^ 
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mainder  descending  to  the  heirs,  instead  of  on  the  specific  devise 
to  the  nephews.     Morey  v.  Morey,  365 

8.  Testator  bequeathed  to  his  wife  all  his  personalty  and  $3,000,  to  be 
raised  and  paid  as  directed  in  the  will,  and  to  each  of  his  children 
$50,  to  be  raised  in  the  same  manner.  He  then  authorized  his  ex- 
ecutrix "  to  sell  and  convey,  or  not  to  sell,  at  her  discretion,"  any  or 
all  the  real  estate,  at  such  time  or  times,  and  on  such  terms,  as  she 
might  deem  best  for  the  estate,  and  out  of  the  proceeds,  if  sale  was 
made,  she  was  directed  to  pay  legacies,  the  residue  of  the  proceeds 
to  be  safely  invested,  and  at  the  death  of  his  wife  he  directed  that 
such  of  his  real  estate  as  remained  undisposed  of,  and  the  proceeds 
of  such  as  had  been  sold,  should  descend  to  his  children.  Held,  that 
the  legacies  to  his  wife  and  children  were  vested,  and  at  once  be- 
came a  charge  on  all  his  real  estate,  and  so  remained  until  satisfied, 
.  though  the  testatrix  made  no  sale.    Stickel  v.  Crane,  446 

'  9.  A  bequest  of  an  undivided  third  part  of  the  residuum  of  an  estate, 
consisting  of  money,  to  a  daughter,  **  to  have  and*  to  hold  during  the 
term  of  her  natural  life,"  is  a  bequest  which  entitles  the  legatee  to 
the  possession  of  the  fund  for  and  during  her  natural  life,  and  not 
an  absolute  gift.    Harris  v.  Sawley,  633 

See  JuKisDicnoN ;  Remainders  ;  Trusts  and  Trustees. 
See  Editorial  Note,  **  Money  m  Subject  of  Bequest/'  26 

See  Editorial  Note,  ^Specific  Legacies,"  273 

See  Editorial  Note,  "When  Legacies  Charged  npon  Land,"    455 

LEGAL  REPRESENTATIVES. 
See  Devises. 
See  Editorial  Note,  "Legal  and  Personal  Representatives,"    474 

LIFE  TENANT. 

See  Editorial  Note,  "  Possession  and  Security  by  Life  Tenant," 

36 
LIMITATION. 
I.  If,  when  a  cause  of  action  accrues  in  favor  of  a  resident  of  this  State 
against  a  nonresident  thereof,  the  latter  be  out  of  the  State,  the  stat- 
ute of  limitations,  upon  the  enforcement  of  such  cause  of  action  here, 
will  not  run  against  the  former  while  the  latter  remains  so  absent. 
Adkins  V.  Loucks,  146 

MENTAL  CAPACITY. 

See  Testamentary  CAPAcrry. 

MONEY.  • 

See  Legacy. 

PARTITION. 
I.  Where  a  devise  of  realty  is  to  several  devisees  jointly,  which,  on  the 
death  of  either  unmarried,  is  to  go  to  the  survivor  or  survivors  of 
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them,  and  on  the  death  of  all  of  them,  to  a  third  person  in  fee,  such 
third  person  cannot  defeat  partition  by  a  survivor,  who  is  married, 
on  the  ground  that  she  may  die  unmarried,  entitling  him  to  the  es- 
tate, since  testator  referred  to  a  future  marriage,  and,  such  survivor 
having  once  married,  the  contingency  of  her  dying  unmarried  was 
impossible.    Frail  v.  Carstairs,  82 

2.  Testator  willed  his  property,  consisting  entirely  of  personalty,  to  his 

widow,  to  use  as  she  deemed  best,  what  was  left  at  her  death  to  go 
to  four  others  in  equal  parts.  The  widow  purchased  a  farm,  and 
also  the  interests  of  three  of  the  beneficiaries,  paying  therefor  with 
money  of  the  estate,  the  fourth  party  not  being  consulted.  He  sub- 
sequently died,  and  the  widow  devised  the  farm  to  defendant  on  con- 
dition that  he  pay  her  executors  a  certain  amount  therefor,  within 
a  certain  time,  which  amount  defendant  tendered  within  the  time« 
Held,  that  the  fourth  beneficiary's  heirs  or  administrators  were  en- 
titled to  one-fourth  of  the  farm,  and  one-fourth  of  the  rents  thereof, 
since  the  widow's  death,  less  one- fourth  of  the  taxes,  cost  of  neces- 
sary repairs,  and  insurance,  and  to  one-fourth  of  the  testator's  per- 
sonalty on  hand  at  the  widow's  death,  plus  one-fourth  of  the  amount 
paid  the  other  three,  with  interest  from  the  time  paid  to  time  of  the 
widow's  death,  and  that  on  defendant's  payment  of  three-fourths  of 
the  amount  stated  he  should  be  entitled  to  three-fourths  of  the  farm. 
Burford  v.  Aldrtdge,  636 

3.  On  partition  of  such  farm,  the  part  allotted  to  defendant  should  con- 

tain the  permanent  valuable  improvements  made  before  notice  of  the 
claim  of  such  fourth  party's  heirs,  without  diminution  of  his  share,  if 
it  could  be  done  without  impairment  of  the  value  of  that  allotted  to 
the  heirs,  otherwise  the  partition  should  be  made  without  distinction 
in  his  favor  on  account  of  such  improvements;  and,  in  event  that  a 
sale  of  such  farm  is  necessary,  defendant  will  be  entitled,  in  addition 
to  three-fourths  of  the  net  proceeds,  to  the  amount  the  price  realized 
was  enhanced  by  such  improvements.    Id. 

» 

PARTNERSHIP. 
I.  It  was  the  intention  of  a  father  and  son,  who  composed  a  partnership, 
that  the  business  of  the  firm  should  continue  until  certain  contracts 
made  between  the  father  and  the  firm  were  fully  performed.  These 
contracts  had  not  been  performed  at  the  fathers  death.  The  father 
lived  in  Pennsylvania,  and  the  son  in  Michigan,  where  the  business 
was  conducted  solely  by  him,  he  receiving  no  compensation  except 
his  share  of  the  profits.  Held,  that  the  son,  as  surviving  partner,  was 
not  entitled  to  compensation  for  managing  the  firm  business  after 
the  father's  death.    Porter  v.  Long,  50 

See  Accounting;  Claims  against  Decedent's  Estate. 
See  Editorial  Note,  **  Interest  of  Deeeeeed  Partner  in  Partner- 
ship Rights  of  Snrriying  Partner,''  6x 
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PERPETUITIES. 

1.  A  will  bequeathing  to  testator's  wife  and  two  sons  the  right  to  the  use 

of  his  land  and  certain  personalty  for  fifteen  years,  and  devising  the 
land  and  bequeathing  the  personalty  to  his  grandchildren,  subject 
to  such  use.  he  having  one  grandchild  living,  is  not  unlawful,  as 
suspending  the  power  of  alienation  of  the  land  and  ownership  of  the 
personalty,  since  on  the  death  of  the  testator  the  fee  vested  in  the 
grandchild,  subject  only  to  the  estate  for  years  given  to  the  widow 
and  sons.    IVilber  v.  Wilber,  392 

2.  Real  Property  Law,  §  2,  provides  that  every  future  estate  shall  be  void 

which  shall  suspend  the  absolute  power  of  alienation  for  a  longer 
period  than  two  lives  in  being  at  the  creation  of  the  estate;  and 
Personal  Property  Law,  I  32,  declares  that  limitations  of  future  or 
contingent  interests  in  personal  property  shall  be  subject  to  the  rules 
prescribed  in  relation  to  future  estates  in  land.  Held,  that  a  devise 
of  property  to  continue  for  five  years  after  the  decease  of  testator's 
widow,  and  for  such  further  time  as  in  the  opinion  of  the  executors 
would  be  for  the  best  interest  of  the  estate,  was  void,  as  creating  a 
perpetuity  in  violation  of  the  statute.    Kalish  v.  Kalish,  497 

See  EditoiUl  Note,  **  Suspeiiaioii,  Power  of  Alienatioii,^       395 

PLEADING  AND  PRACTICE. 

1.  Where  a  pleading  was  irregular  in  form,  and  the  parties  submitted 

the  case  on  agreed  facts,  all  questions  of  form  were  waived.  Morse 
V.  Inhabitants  of  Natick,  47 

2.  If  a  person  convey  property  in  fraud  of  others  who  are  entitled  to 

resort  to  it  for  the  collection  of  their  claims,  and  the  vendee  retain 
part  of  the  consideration  and  part  of  it  be  paid  to  and  retained  by  a 
third  person  as  trustee  for  the  vendor,  and  both  be  guilty  participants 
in  the  fraud,  all  are  proper  parties  defendant  in  an  action  to  enforce 
the  right  of  such  person  to  a  satisfaction  of  his  debt  out  of  the 
property  conveyed.    Adkins  v.  Loucks,  146 

3.  The  test  of  whether  more  than  one  cause  of  action  is  stated  in  a  com> 

plaint  is  whether  more  than  one  principal  subject  of  action  or  pri- 
mary right  is  presented  by  the  pleading  for  adjudication.    Id. 

4.  In  an  action  to  enforce  the  right  of  a  creditor  to  pajrment  of  his  claim 

against  the  estate  of  a  deceased  person  out  of  the  property  of  such 
person  in  the  hands  of  his  heirs,  under  section  3274,  Revised  Stat- 
utes, a  fraudulent  vendee  of  such  property  is  a  proper  defendant,  and 
likewise  is  a  third  person  who  participated  in  the  fraud  and  is  in 
possession  of  the  fruits  thereof  for  the  vendor.    Id. 

5.  In  the  circumstances  last  above  stated,  the  only  primary  right  for 

adjudication  is  the  right  of  the  plaintiff  to  payment  of  his  claim  out 
of  the  specific  property.  The  other  matters  are  incidental  and  ger- 
mane to  such  primary  right.  They  do  not  constitute  another  or 
other  causes  of  action.    Id. 
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6.  A  court  trying  a  case  without  a  jury  may  properly  refuse  a  proposi- 

tion of  law  submitted,  although  correct  in  the  abstract,  when  the 
evidence  fails  to  establish  the  state  of  facts  it  assumes,  and  upon 
which  it  is  predicated.    Mackin  v.  Haven,  156 

7.  A  court  trying  a  case  without  a  jury  may  properly  refuse  a  proposi- 

tion submitted  which  calls  for  its  opinion  on  a  question  of  fact.    Id. 

S.  On  the  contest  of  a  will  on  the  ground  that  testator  did  not  have  tes- 
tamentary capacity,  an  instruction  to  the  jury  to  determine  whether 
testator,  by  reason  of  delusions,  peculiarities,  and  dissipated  habits, 
was  incapable  of  understanding  or  appreciating  the  relation  which 
he  bore  to  the  contestants,  or  the  duties  and  rights  which  grew  out 
of  such  relation,  was  not  erroneous,  in  that  it  told  the  jury  that  they 
might  find  the  testator  of  unsound  mind  because  of  peculiarities 
alone.    Howe  v.  Richards,  igo 

9.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  had  not 
testamentary  capacity,  the  jury  were  told  to  consider  whether  the 
testator  was  led  to  make  the  bequests  that  he  did  through  insane 
delusions  and  unfounded  prejudices,  which  wholly  incapacitated  him 
from  forming  a  judgment  with  respect  to  his  relation  to  the  con- 
testants, or  any  other  person,  the  use  of  the  words  "  other  person  *' 
did  not  render  the  instruction  erroneous,  since  his  ability  or  inability 
to  form  a  judgment  as  to  his  relations  to  other  persons,  especially 
the  devisees,  was  a  proper  matter  to  be  considered.    Id. 

10.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  did  not 

have  testamentary  capacity,  the  court,  after  instructing  that  th*^  pre- 
sumption is  in  favor  of  sanity,  and  the  burden  is  on  the  party  as- 
serting insanity,  said  that  in  doubtful  cases,  unless  there  appears  a 
preponderance  of  proof  of  insanity,  the  issue  should  be  found  the 
other  way,  the  instruction  ^vas  not  erroneous  as  limiting  the  pre- 
sumption to  doubtful  cases.    Id. 

11.  An  instruction  that  a  person  of  sound  mind  is  one  who  has  intelli- 

gent knowledge  of  the  act  he  is  engaged  in,  full  knowledge  of  all 
the  property  he  possesses,  an  intelligent  understanding  of  the  dispo- 
sition he  desires  to  make  of  it,  and  the  capacity  to  recollect  and 
comprehend  the  nature  of  the  claims  of  those  who  are  excluded  from 
participating  in  his  bounty,  was  not  erroneous,  as  fixing  testamentary 
capacity  at  too  high  a  standard.    Id. 

12.  On  the  contest  of  a  will  on  the  ground  that  testator  was  lacking  in 

testamentary  capacity,  the  court  properly  charged  that  a  long-con- 
tinued habit  of  intemperance  may  gradually  impair  the  mind  and 
destroy  its  faculties,  so  as  to  produce  insanity  of  another  kind ;  that 
drunkenness,  long  continued,  or  too  much  indulged  in,  might  pro- 
duce on  some  temperaments  permanent  insanity  —  there  being  some 
evidence  as  to  testator's  intemperance.    Id. 

13.  An  instruction  that  it  was  not  the  law  that  a  dissipated  man  might 

not  execute  a  valid  will,  and  that,  if  fixed  mental  disease  has  super- 
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vened  on  intemperate  habits,  the  person  was  as  incompetent  to  make 
a  will  as  though  the  mental  disorder  resulted  from  any  other  cause, 
was  properly  given  in  a  will  contest,  where  want  of  testamentary 
capacity  was  alleged,  since  the  cause  was  a  proper  subject  of  inquiry 
to  the  determination  of  the  existence  of  the  mental  disease.    Id. 

14.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator  was  lack- 

ing in  testamentary  capacity,  the  court  charged  that  an  unnatural  or 
unreasonable  disposition  of  property  might  be  considered  on  the 
issue  of  soundness  or  unsoundness  of  mind,  in  connection  with  all 
other  evidence  of  the  case;  that,  to  defeat  the  will  on  the  ground 
alone  of  the  character  of  the  dispositions  of  property  made  therein, 
they  must  not  only  be  extravagant  and. apparently  unreasonable,  but 
depart  so  far  from  what  would  be  regarded  as  natural  as  to  be  fairly 
attributable  to  no  other  cause  than  that  of  a  disordered  mind  —  the 
instruction  was  not  erroneous,  it  being  followed  by  an  instruction 
that  a  testator  of  sound  mind  might  dispose  of  his  property  as  he 
wished.    Id. 

15.  In  a  will  contest  on  the  ground  that  testator  was  lacking  in  testa- 

mentary capacity,  an  instruction  that  the  conduct  of  deceased  was 
of  more  weight  than  the  opinion  of  witnesses,  whether  expert  or 
otherwise,  and  that  the  jury  should  draw  its  own  conclusions, 
whether  they  did  or  did  not  agree  with  the  opinions  of  the  wit- 
nesses, was  not  erroneous,  in  that  it  charged  that  expert  evidence 
should  be  regarded  as  the  lowest  order  of  evidence.    Id. 

16.  Where  a  will  and  two  codicils  were  written  on  the  same  paper,  it  was 

not  necessary  to  mention  the  codicils  separately  in  a  verdict  sustain- 
ing the  will.     Wilson  v.  Hay's  Executor,  22g 

17.  Rejection  of  testimony,  which  was  merely  cumulative  and  not  of  such 

character  as  would  probably  have  changed  the  result  of  the  trial, 
was  harmless  error.    Id. 

18.  Under  Civil  Code  Prac,  §  606,  subs.  8,  as  amended  by  Act  February, 

1898,  providing  that  "a  party  may  be  examined  as  if  under  cross- 
examination  at  the  instance  of  the  adverse  party,  either  orally  or  by 
deposition,  as  any  other  witness;  but  the  party  calling  for  such  ex- 
amination shall  not  be  concluded  thereby,  but  may  rebut  it  by  counter 
testimony," — it  was  not  an  abuse  of  discretion  to  refuse  to  permit 
the  contestant  of  a  will  to  testify  in  rebuttal  as  to  admissions  of 
the  propounder,  who  was  not  introduced  as  a  witness  for  himself, 
as  she  might  have  called  him,  and  subjected  him  to  cross-exam- 
ination on  the  subject,  and  then  have  contradicted  htm.    Id. 

19.  In  a  will  contest,  the  court  properly  instructed  the  jury  that  "  sound- 

ness of  mind  in  making  a  will  is  for  the  testator  to  have  such  mental 
capacity  as  to  enable  him  to  know  the  objects  of  his  bounty,  the 
character  and  value  of  his  estate,  and  to  make  a  rational  survey  of 
bis  estate,  and  dispose  of  it  according  to  a  fixed  purpose  of  his 
own ; "  it  never  being  proper  to  submit  to  the  jury  the  question  of 
rational  distribution  of  the  testator's  estate.    Id. 
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20.  Exceptions  to  an  accounting  by  an  executrix  in  the  Supreme  Court 

of  the  District  of  Columbia,  sitting  as  an  Orphans'  Court,  make  a 
case  for  equitable  cognizance  which  is  properly  reviewed  by  appeal 
rather  than  by  writ  of  error.    Kenaday  v.  Sinnott,  258 

21.  In  an  action  against  an  administrator,  it  was  not  necessary  that  the 

statute  of  limitations  should  be  pleaded,  in  order  to  be  available  as 
a  defense.    Martin  v.  Martin,  305 

22.  When  the  Circuit  Court,  on  confirmation  of  a  commissioner's  report, 

fixes  an  attorney's  fee  at  $25,  this  court  will  not  disturb  such  find- 
ing, unless  plainly  contrary  to  the  evidence  in  support  of  such  fee. 
Shahan  v.  Shahan,  311 

23.  Where  a  trial  court,  over  defendant's  objection,  ordered  that  witnesses 

be  permitted  to  enter  his  house  to  inspect  certain  plastering,  as  to 
the  condition  of  which  defendant  had  testified,  and  such  order  was 
obeyed  after  some  protest,  that  such  order  may  have  been  illegal 
was  no  ground  for  reversal,  the  evidence  being  admissible.  Sullivan 
V.  Nicoulin,  325 

24.  Where  defendant's  wife  refused  to  allow  an  inspection  of  her  house 

by  witnesses,  to  ascertain  the  condition  of  the  plastering  therein,  un- 
til assured  by  the  sheriff  that  the  trial  court  had  so  ordered,  the  fact 
that  such  refusal  was  mentioned  by  plaintiff's  counsel  in  the  hearing 
of  the  jury  was  not  prejudicial  to  defendant.    Id. 

25.  Where  testimony  of  a  witness  was  competent  in  part,  the  court's  re- 

fusal to  strike  out  all  his  evidence  was  proper.    Id. 

26.  Where  a  witness  testifies  to  certain  facts,  but  admits  making  false  and 

contradictory  statements  in  another  proceeding,  instructions  that 
such  statements  may  be  taken  into  consideration  in  determining  if 
the  witness  is  testifying  to  the  truth,  but  if  the  jury  are  satisfied 
from  all  the  circumstances  that  the  former  statements  were  false, 
and  that  the  witness  is  testifying  to  the  truth,  they  should  be  gov- 
erned by  her  testimony,  are  correct.     Tarbrll  v.  Forbes.  33T 

27.  Where  a  witness  in  a  suit  to  establish  a  lost  will  testifies  that  she 

destroyed  the  will,  but  admits  that  she  denied  its  destruction  when 
a  witness  in  a  former  proceeding,  it  is  not  error  to  refuse  to  instruct 
that  if  the  jury  is  satisfied  that  the  witness  destroyed  the  will,  and 
made  statements  under  oath,  in  another  proceeding,  contradictory  to 
her  present  testimony,  it  should  be  considered  with  great  distrust, 
siiice  the  weight  to  be  given  thereto  is  to  be  determined  by  the  jury. 
Id. 

28.  Where  the  jur>',  in  a  suit  to  establish  a  lost  will,  is  only  required  to 

make  certain  specific  findings,  it  is  not  error  to  refuse  an  instruction 
that,  if  a  certain  fact  is  found  to  exist,  the  jury  should  find  for  the 
contestant.    Id. 

29.  Where  the  respondent,  in  a  suit  establishing  a  lost  will,  claims  that 

the  will  contained  a  clause  not  appearing  in  the  copy,  but  no  evi- 
dence of  such  fact  is  introduced,  it  is  not  error  to  refuse  to  give  an 
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instruction  as  to  the  effect  of  a  finding  that  such  a  clause  existed. 
Id. 

30.  Where  there  is  no  evidence  in  a  will  contest  tending  to  show  undue 

influence,  it  is  error  to  refuse  to  charge  to  that  effect  and  to  submit 
such  question  to  the  jury.    Lange  v.  Wiegand,  412 

31.  Several  witnesses  in  a  will  contest  testified  that  when  the  will  was 

executed,  between  10  and  11  o'clock  in  the  forenoon,  testator's  con- 
dition was  not  alarming,  and  that  there  were  no  signs  of  mental 
aberration.  He  was  much  worse  in  the  afternoon,  and  the  testi- 
mony of  physicians  who  examined  him  at  that  time  would  indicate 
that  he  was  then  incapable  of  making  a  will.  Held,  that  it  was  error 
to  modify  a  requested  instruction  that  the  testator  had  sufficient 
mental  capacity  to  make  the  will  if  the  statements  made  by  the  for- 
mer witnesses  were  true  by  the  additional  statement  that  the  evi- 
dence of  the  doctors  as  to  his  condition  in  the  afternoon  could  be 
considered  in  opposition  thereto,  since  his  condition  at  that  time 
could  not  be  cotisidered  against  the  testimony  of  unimpeached  wit- 
nesses as  to  his  condition  when  the  will  was  made.  Id. 
32.  Where  one  of  two  executors,  al^o  being  a  testamentary  trustee,  re- 
fused to  join  in  an  appeal  from  the  order  of  distribution,  the  other, 
believing  that  the  order  deprived  the  trust  estate  of  property  belong- 
ing to  it,  could  prosecute  the  appeal  alone,  and  confer  jurisdiction 
on  the  court  by  making  the  coexecutor  a  party  defendant,  under 
Rev.  Stat.  1898,  §  2604,  providing  that  persons  in  joint  interest  who 
refuse  to  join  as  plaintiffs  may  be  made  defendants.  In  re  Lus- 
combe's  Will,  419 

33.  Testator's  will  provided  that  his  property  should  go  to  his  widow,  and 

on  her  death  to  certain  brothers,  a  sister,  and  a  brother-in-law.  The 
brothers  and  sister  assigned  their  interest  to  the  widow,  who  willed 
the  property  to  defendant.  The  brother-in-law  died  after  the  tes- 
tator, and  before  the  widow,  and  action  was  brought  to  have  the 
property  decreed  as  having  been  held  in  trust  by  the  widow  for  the 
brother-in-law's  heirs,  such  brother-in-law's  administrator  not  being 
made  a  party.  Held,  that  plaintiffs  should  amend  their  petition  by 
making  such  administrator  a  party,  or  by  showing  why  the  heirs 
were  entitled  to  sue  in  their  own  name,  before  a  decree  would  be 
entered  for  them.    Bur  ford  v.    Aldridge,  636 

34.  The  fact  that  the  court  failed  to  number  the  paragraphs  of  the  in- 

structions, as  required  by  Code,  I  3708,  is  not  ground  for  a  new  trial. 
Re  Estate  of  Evans,  650 

35.  An  instruction,  in  an  action  to  set  aside  a  will  on  ground  of  unsound- 

ness of  mind,  that  the  jury  were  to  determine  from  the  evidence 
whether  or  not  testator  was  mentally  capable,  and  that,  if  he  was 
laboring  under  a  mental  delusion,  whereby  his  mind  was  clouded  in 
the  particular  respect  in  question,  he  could  not  lawfully  do  as  he 
pleased  with  his  property;  and,  further,  "You  will  determine  from 
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all  the  evidence  "  whether  testator  "  was  or  was  not  laboring  under 
a  mental  delusion,  or  condition  of  partial  insanity,  such  as  that  his 
act  can  or  cannot  be  said  to  have  been  the  deliberate  act  of  a  sound 
mind/" — is  erroneous,  since  it  leaves  the  jury  to  infer  that  partial 
insanity  would  in  itself  avoid  the  will,  and  as  containing  no  clear 
definition  of  testamentary  capacity.  Id, 
2lS.  An  objection  that  a  bill  is  multifarious  is  waived  by  filing  answer  and 
consenting  to  the  submission  of  the  issues  to  the  jury.  Ring  v. 
Lawless,  695 

37.  Grounds  for  contesting  a  will,  which  were  filed  before  the  date  to 

which  the  hearing  of  the  petition  for  probate  had  been  postponed, 
were  in  time,  though  the  time  fixed  by  the  court  within  which  ob- 
jections might  be  filed  had  expired.    State  v.  District  Court,       715 

38.  Code  Civ.  Proc,  I  589,  providing  that  any  person,  before  trial,  mauy 

intervene  in  an  action  by  filing,  by  leave  of  court,  the  grounds  of  the 
intervention,  does  not  apply  to  the  fUing  of  grounds  for  contesting 
a  will.    Id. 

39.  Civ.  Code,  f  1852,  subd.  8,  provides  that,  if  an  intestate  leaves  no  heirs, 

his  estate  escheats  to  the  State;  and  section  2329  authorizes  any 
person  interested  to  contest  a  will.  Held,  that,  where  a  testator  died 
without  heirs,  the  State  was  entitled  to  contest  a  proposed  will,  since 
it  was  an  interested  party,  within  the  meaning  of  the  Code.    Id. 

POWERS. 

1.  A  devisee  of  a  life  estate  coupled  with  a  power  to  sell  conveyed  alt 

her  right,  title,  and  interest  in  the  land  '*  which  have  or  shall  here- 
after  accrue  to  her  by  virtue  of  the  last  will  and  testament  of  her 
deceased  husband."  In  another  clause  of  the  deed  she  conveyed  the 
personalty  left  by  her  husband  in  substantially  the  same  language, 
but  she  had  no  authority  to  transfer  it  except  by  the  power.  Held 
to  show  an  intention  to  execute  the  power,  and  not  merely  to  convey 
her  life  estate.    Goif  v.  Pensenhafer,  507 

2.  Where  testator  held  property  under  her  mother's  will,  giving  her  a 

life  estate,  and  power  to  dispose  of  the  property  at  her  death  among 
the  lineal  heirs  of  her  mother,  a  clause  of  her  will  giving  the  chil- 
dren of  her  sister  a  life  estate,  with  power  to  dispose  of  the  property 
by  will,  without  restriction,  conveyed  only  a  right  to  a  life  estate, 
and  was  void  as  to  the  power  of  disposition,  since  such  power  as 
granted  was  in  excess  of  that  which  testator  possessed.  Thayer  v. 
Rivers,  691 

3.  Where  a  will  devised  property  to  a  person  for  life,  with  power  to  dis- 

pose of  the  same  by  will,  providing  that,  in  case  no  such  disposition 
was  made,  the  remainder  should  go  to  devisee's  children,  such  pro- 
vision became  operative,  and  the  children  of  the  devisee  were  en- 
titled to  the  property  on  its  appearing  that  the  power  of  disposition 
•  granted  devisee  was  void,  because  greater  Ihan  that  possessed  by 
devisor.    Id, 
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4.  A  testatrix  devised  and  bequeathed  to  her  husband  a  life  estate  in  her 
property,  and  then  directed  as  follows:  "Third.  Upon  the  death 
of  my  said  husband,  I  give,  devise,  and  bequeath  all  ray  said  herein- 
before mentioned  estate  in  such  manner  as  he  may,  by  his  last  will 
and  testament,  or  by  an  instrument  in  the  nature  of  a  last  will  and 
testament,  devise  and  bequeath  or  appoint  to  receive  the  same,  trust- 
ing entirely  to  his  .discretion  to  carry  into  execution  such  charge 
and  instructions  as  I  may,  during  my  life,  have  expressed  to  him  in 
regard  thereto."  By  subsequent  clauses  she  devised  and  bequeathed 
the  remainder  of  her  property,  in  the  event  of  her  husband  dying 
without  executing  the  power,  and  she  appointed  her  husband  her 
«xecutor.  Held,  (i)  that  the  intention  of  the  testatrix  was  to  con- 
fer upon  her  husband,  not  an  absolute,  but  a  fiduciary,  power;  (2) 
that  as  the  persons  or  objects  to  be  benefited  by  the  exercise  of  the 
power  were  left  indefinite  by  the  will,  and  were  not  afterward  de- 
fined by  any  instrument  executed  as  a  will,  the  trust  accompanying 
the  power  was  incapable  of  judicial  enforcement,  and  therefore  the 
power  failed,  and  the  subsequent  devises  and  bequests  of  the  will 
took  effect.    Condit  v.  Reynolds,  721 

See  Estates. 

REMAINDERS. 

1.  A  remainder  may  be  created  in  money,  and  an  executory  bequest  of 

money,  limited  upon  a  definite  failure  of  issue,  is  valid,  (a)  The 
bequest  to  the  daughter  of  the  life  estate  in  the  money,  which  was 
required  by  the  wiM  to  be  paid  to  her  when  she  arrived  at  twenty-one 
years  of  age  or  married,  did  not  create  a  separate  estate  in  her  under 
the  law  of  force  when  this  will  took  effect,  and  consequently  the 
marital  rights  of  her  husband  attached,  which,  on  reducing  the  fund 
to  his  possession,  entitled  him  to  its  use  during  her  life.  Crawford 
V.  Clark,  .  15 

2.  Testator  gave  his  wife  the  income  of  his  estate  during  life,  without 

impeachment  of  waste,  and.  if  such  income  proved  insufficient  for 
her  support,  then  so  much  of  the  principal  as  might  be  necessary. 
Plaintiffs  were  made  remaindermen.  The  wife  was  made  sole  ex- 
ecutrix, given  full  power  to  sell,  invest,  and  reinvest  the  property  in 
her  discretion,  and  exempted  from  giving  bond.  Held,  that,  in  the 
absence  of  mismanagement  or  misappropriation  of  the  property  as 
executrix,  she  would  not  be  required  to  account  to  the  remainder- 
men, it  not  appearing  to  have  been  the  testator's  intent  that  she 
should  do  so.     Tilton  v.  Til  ton,  33 

3.  Testator  directed  that  after  the  death  of  his  wife  his  estate  should  be 

divided  between  certain  legatees  equally,  and  that  a  certain  sum  be 
deducted  from  the  share  of  one  of  the  legatees,  to  be  paid  to  a 
nephew.  The  share  of  any  legatee  dying  before  testator's  widow 
was  to  pass  to  the  issue  of  such  legatee,  and,  failing  such  issue,  to 
be  divided  among  the  surviving  legatees.     Held,  that  the  legatees 
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took  a  remainder  contingent  on  their  surviving  testator's  widow, 

since  the  will  contained  no  words  of  gift  to  the  legatees  except  those 

contained  in  the  directions  to  the  executors  to  divide,  which  being  in 

the  future,  the  gift  also  was  future.    In  re  Crane,  75 

4.  Where  a  widow,  entitled  to  use  testator's  property  as  she  may  deem 

best,  purchases  the  beneficial  interest  of  remaindermen  with  money 

of  the  estate,  the  surrender  of  her  present  interest  in  such  money  is 

a  sufficient  consideration  to  support 'the  contract.    Burford  v.  A!- 

^dridge,  636 

See  Devises;   Executors  and  Administrators;   Trusts  and 

Trustees. 

SPECIFIC  LEGACY. 
See  Legacy. 

-r  r 

SPECIFIC  PERFORMANCE. 
See  Adoption. 

SUBROGATION. 
I.  Where,  by  a  will,^  certain  property  is  left  in  control  of  testator's  chil- 
dren for  his  grandchildren,  and  the  children,  under  a  mistake  as  to 
the  nature  of  their  estate,  mortgage  the  property  and  apply  a  por^ 
tion  of  the  proceeds  to  the  payment  of  a  debt  of  the  estate,  the  as- 
signees of  the  mortgage,  having  no  notice  of  the  defect  in  the  mort- 
gagor's title,  are  entitled  to  be  subrogated  to  the  creditor  of  the  es- 
tate in  so  far  as  the  money  obtained  on  the  mortgage  was  applied 
to  his  debt.     Wyman  v.  Johnson,  •  202 

SURVIVING  PARTNER. 
See  Partnership. 

SURVIVORSHIP. 
I.  A  husband  and  his  wife  went  into  a  certain  timber  b^ween  11  and  12 
o'clock,  A.  M.,  the  husband  carrying  a  rifle,  and  shortly  thereafter 
two  reports  were  heard.  Their  bodies  were  found  about  6  p.  m.,  the 
wife  shot  through  the  body  from  behind,  while  the  husband  was  in 
a  squatting  position,  with  his  rifle  across  his  knees,  and  the  top  of  his 
head  blown  off.  It  was  conceded  that  the  husband  had  shot  the  wife, 
either  accidentally  or  intentionally,  and  then  committed  suicide.  The 
evening  was  rainy  and  was  nearly  freezing.  Two  heirs  of  the  wife 
and  another  witness  testified  that  the  body  of  the  wife  was  warm 
at  6  o'clock,  and  that  there  were  leaves  and  grass  in  her  hands,  as 
if  she  had  struggled  in  dying.  Oiie  witness  for  the  heirs  of  the  hus- 
band testified  that  he  reached  the  bodies  at  8  p.  m.,  and  that  they 
were  both  cold  and  stiff,  and  there  were  no  signs  of  a  struggle. 
Held,  that  the  evidence  was  sufficient  to  show  that  the  wife  survived 
the  husband,  and  his  property  descended  to  her.    Broome  v.  Duncan, 

457 
See  Editorial  Note,  "  Survivorship  in  Common  Disaster,"       460 
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SUSPENSION,  POWER  OF  ALIENATION. 
See  Perfetuitixs. 

TESTAMENTARY  CAPACITY. 

See  Evidence;  Pleading  and  Practice;  Wills. 

.TRUSTS  AND  TRUSTEES. 

1.  A  testator  bequeathed  his  personal  estate  to  a  trustee  in  trust  for  the 

support  of  the  testator's  minor  son,  and  bequeathed  his  real  estate 
to  the  same  trustee  upon  other  trusts.  The  personal  estate  was  ex- 
hausted in  the  payments  of  debts  and  charges*  and  no  part  thereof 
came  into  the  hands  of  the  trustee.  Held,  that  the  trustee  cannot 
provide  for  the  support  of  the  child  from  the  proceeds  of  the  real 
estate.     Herrick  v.  Snow,  30 

2.  The  enforcement  of  trusts  is,  of  necessity,  within  the  jurisdiction  of 

courts  of  equity;  and  an  action  at  law  will  not  lie  against  a  trustee 
to  recover  a  tntst  fund,  or  any  portion  thereof,  so  long  as  the  trust 
remains  open.    Id, 

3.  Testatrix  directed  a  testamentary  trustee  to  hold  part  of  the  residuum 

of  her  estate,  and  pay  the  income  to  certain  persons  for  life,  and  on 
the  death  of  the  last  survivor  to  pay  the  principal  to  certain  persons, 
to  be  held  by  them  absolutely.  Part  of  the  property  taken  by  the 
trustee  consisted  of  shares  in  a  joint-stock  company,  which  at  that 
time  had  in  its  possession  a  fund  used  pursuant  to  its  articles  of  as- 
sociation for  the  payment  of  losses  and  the  protection  of  stockholders 
from  personal  liability  for  debts.  Thereafter  bonds  were  issued  to 
the  stockholders  on  such  accumulated  fund,  and  interest  was  to  be 
paid  the  stockholders  on  the  bonds  only  from  such  proceeds  of  the 
reserve  as  should  be  applicable  after  making  provision  for  the  pay- 
ment of  all  debts  of  the  company.  Held,  that  the  bonds  were  cap- 
ital, and  not  income,  and  went  to  the  remaindermen,  rather  than  to 
the  life  tenant.    LfOge  v.  Leeds,  40 

4.  Under  Stat  authorizing  any  city  or  town  to  receive  and  apply  money 

for  the  preser^'ation  and  care  of  any  public  or  private  burial  place 
or  burial  lots,  a  bequest  to  a  town,  creating  a  trust  to  keep  a  burial 
lot  and  monument  always  in  good  order,  creates  a  good  perpetual 
trust.    Mors£  v.  Inhabitants  of  Natick,  47 

5.  Stat.  1884,  chap.  186,  authorizes  any  city  or  town  to  receive  and  apply 

moneys  for  the  preservation  and  care  of  any  public  or  private  burial 
place  or  lots.  Held,  that,  where  a  testator  bequeathed  property  to  a 
town  as  a  trust  to  keep  a  burial  lot  and  monument  in  good  order, 
the  trust  was  not  invalid  by  reason  of  the  fact  that  the  town  had 
ceased  to  own  the  cemetery  at  testator's  death,  since  the  statute 
authorizes  a  town  to  be  a  trustee  whether  the  cemetery  be  public  or 
private.    Id, 

6.  Under  Stat,  authorizing  any  city  or  town  to  receive  and  apply  moneys 

for  the  preservation  and  care  of  any  public  or  private  burial  place 
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or  burial  lots,  a  testator  may  establish  a  fund  for  the  care  and  beauti- 
fying of  his  lot,  and  the  preservation  of  a  monument  erected  at  his 
grave,  though  he  does  not  own  the  lot  at  decease,  where  there  is 
nothing  to  show  the  bequest  conditioned  on  his  ownership  of  the 
lot  when  buried.    Id. 

7.  A  devise  of  lands  to  a  town,  under  Stat.  1884,  chap.  186,  for  the  crea- 

tion of  a  trust  for  the  care  of  a  burial  lot  and  monument,  was  not 
invalid  because  the  property  devised  consisted  of  real  estate.    Id. 

8.  Where  testator  devised  lands  to  a  town  for  the  creation  of  a  trust  for 

the  perpetual  care  of  a  burial  lot,  and  the  gift  was  in  the  first  in- 
stance of  the  whole  income,  and  it  was  provided  that  the  town  should 
not  expend  more  than  4  per  cent  per  annum,  which  was  a  trifling 
sum,  the  direction  as  to  the  expenditure  should  be  construed  to  refer 
to  income  to  an  amount  not  exceeding  4  per  cent,  on  the  principal,  * 
and  not  to  4  per  cent,  of  the  income.    Id. 

9.  A  trustee  invested  the  trust  fund  in  a  drug  store  and  fixtures,  taking 

title  in  his  own  name,  and  so  conducted  the  business  at  the  same 
place  until  his  death,  four  years  later,  but  always  during  such  time 
acknowledged  the  trust.  After  his  death,  his  administratrix  con- 
ducted the  business  for  two  years,  when  it  was  sold.  Held,  that  since 
the  drug  store  as  an  entity,  and  not  the  individual  items  of  stock, 
constituted  the  trust  fund,  it  was  only  necessary  to  identify  it,  at  the 
time  of  the  sale  by  the  administratrix,  as  the  same  as  that  in  which 
the  trust  fund  was  originally  invested,  in  order  to  follow  it,  and 
impress  a  trust  thereon.    Byrens  v.  McGrath,  208 

10.  Under  Civil  Code,  S  1025  et  seq.,  which  provides  that  when  things  be- 

longing to  different  owners  are  united,  so  as  to  form  a  single  thipg, 
and  cannot  be  separated,  the  whole  belongs  to  the  owners  of  the 
principal  part,  the  fact  that  a  trustee  mingled  $500  of  his  own  money 
with  $2,500  of  a  trust  ftmd,  and  invested  the  whole  in  a  business, 
which  he  conducted  for  several  years,  does  not  affect  the  nature  of 
the  property'  as  a  trust  fund ;  since,  if  his  interest  cannot  be  sepa- 
rated from  the  whole,  it  becomes  a  part  of  the  trust  fund.    Id. 

11.  Where  a  trustee  invested  the  trust  fund  in  a  business,  which  he  there- 

after conducted  in  his  own  name,  the  fact  that  credit  was  extended 
to  him  on  the  strength  of  his  apparent  ownership  does  not  give  to 
his  creditors  an  equity  in  the  property  superior  to  that  of  the  cestui 
que  trust    Id. 

12.  A  devise  by  a  testatrix  of  a  certain  sum  to  her  husband,  as  trustee,  for 

the  maintenance,  support,  and  education  of  their  children,  created  a 
trust  for  the  lives  of  the  children  only,  and  the  remainder  of  the 
trust  fund,  after  the  children's  death,  passed  by  intestate  succession, 
under  Civil  Code,  f  1386,  subd.  i,  one- third  to  the  father  and  two- 
thirds  to  the  children.    Id. 

13.  Where  a  testator  creates  a  trn«5t  in  his  property,  to  be  terminated  at  a 

fixed  time,  when  it  is  to  be  equally  divided  between  a  father  and  his 
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children,  and  the  father  dies  after  the  testator's  death,  but  before 
the  trust  is  terminated,  his  share  therein  does  not  become  intestate 
property,  since  the  devisee  became  vested  at  the  death  of  the  testator. 
Mitchell  V.  Mitchell,  223 

14.  A  will  created  a  trust  in  testator's  property,  which  was  to  terminate 

at  a  certain  time,  and  the  property  was  then  to  be  equally  divided 
between  N.  and  his  children,  and  if  one  or  more  of  such  children 
should  have  died,  leaving  issue,  the  latter  should  receive  the  portion 
which  their  parents  would  have  been  entitled  to.  A  child  was  bom 
to  N.  after  the  death  of  testator,  but  before  the  trust  was  terminated. 
Held,  that  such  child  was  entitled  to  a  share  in  such  property,  since, 
althoi^h  the  devise  vested  in  the  class  at  the  death  of  testator,  it 
was  to  be  divided  among  the  members  of  the  class  in  existence  at 
the  time  when  it  was  to  go  into  effect  in  enjoyment.    Id. 

15.  Where  a  testator  creates  a  trust  in  his  property,  to  be  terminated  at>a 

fixed  time,  when  it  is  to  be  divided  equally  between  a  father  and  his 
children,  and  the  father  dies  after  the  testator's  death,  but  before 
the  trust  is  terminated,  his  share  therein  passes  to  his  estate,  and  not 
to  the  other  persons  of  the  class,  since  they  hold  the  devise  in  com- 
mon, and  not  jointly.    Id. 

16.  Where  a  testator  creates  a  trust  in  his  property,  to  be  terminated  at 

a  fixed  time,  when  it  is  to  be  equally  divided  between  a  father  and 
his  children,  and  the  father  dies  after  the  testator's  death,  but  before 
the  trust  is  terminated,  his  wife  acquires  no  statutory  interest  in  the 
devise,  although  she  is  entitled  to  a  statutory  interest  in  her  hus- 
band's estate,  which  will  include  his  share  of  the  devise.    Id. 

17.  A  simple  declaration  by  a  devisee  to  the  testator  of  an  intention  to 

make  a  future  gift  to  a  third  person  of  property  to  be  received  under 
the  will  is  not  a  declaration  of  a  trust.    Bennett  v.  Little/ield,       348 

18.  Equity  will  not  lend  its  assistance  toward  perfecting  a  voluntary  con- 

tract for  the  creation  of  a  trust,  nor  regard  it  as  binding  while  it 
remains  executory.    Id. 

19.  Where  property  is  given  in  trust,  the  income  to  be  paid  certain  per- 

sons for  life,  thereafter  the  trust  estate  to  be  distributed  among 
others,  and  the  trustee  makes  an  investment  in  bonds,  which' he  sells 
at  a  premium,  and  shares  of  stock  of  a  corporation  are  included  in 
the,  trust  estate  appraised  at  $42  per  share,  and  the  franchises  and 
property  of  the  corporation  are  condemned,  and  an  amount  is  paid 
as  damages  so  that  the  trusteee  receives  $q8  per  share,  such  profits 
and  increase  belong  to  the  corpus,  and  not  the  income,  of  the  estate. 
In  re  Graham's  Estate,  370 

ao.  PlaintiflF,  as  substituted  trustee  under  a  will,  received  from  its  prede- 
cessor United  States  bonds  which  had  been  purchased  for  the  estate 
at  a  premium.  Afterward  a  part  of  the  bonds  were  sold  at  a  less  pre- 
mium, and  the  remainder  were  held  until  maturity.  All  interest, 
less  commissions,  was  paid  to  the  beneficiary  of  the  trust  as  col- 
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lected.  The  will  creating  the  trust  provided  that  the  income  should 
be  paid  to  the  beneficiary  during  his  life,  and  on  his  death  the  prin> 
cipal  should  be  paid  to  his  descendants,  if  any,  and,  if  none,  to  the 
heirs  of  testator.  Held,  that  the  trustee  should  have  retained  so 
much  of  the  interest  as  was  necessary  to  offset  the  premium  paid 
for  the  bonds,  so  as  to  keep  the  principal  of  the  trust  fund  intact, 
and  that  it  was  liable  for  the  amount  so  overpaid  to  the  beneficiary. 
New  York  Life  Ins.  and  Trust  Co.  v.  Baker,  382 

21.  Under  a  will  which  directed  the  executor  to  invest  the  residuum  of 

the  estate,  and  to  hold  the  same  in  trust  for  the  benefit  of  certain 
heirs  mentioned,  and,  in  case  of  the  death  of  either  heir,  then  their 
respective  shares  to  go  to  their  lawful  issue,  if  any,  an  executor  has 
sufficient  interest  in  the  estate  to  appeal  from  an  order  of  final  dis- 
tribution, though  all  the  living  heirs  assent  thereto,  since,  as  a  trus- 
tee under  the  will,  he  must  protect  the  interests  of  all  the  bene- 
ficiaries, including  unascertained  persons, —  the  unborn  children  of 
either  heir  mentioned.    In  re  Luscombe's  Will,  419 

22.  A  will  directed  the  executors  to  invest  the  residuum  of  the  estate,  and 

to  pay  a  certain  share  of  the  interest  to'  testator's  son,  R.,  for  life. 
The  corpus  of  the  estate  after  the  death  of  R.  was  bequeathed  to  the 
testator's  widow  and  a  daughter.  M. ;  and  it  was  further  provided 
that  such  trust  should  end,  and  the  corpus  of  the  estate  vest  imme- 
diately in  the  beneficiaries  named,  on  the  happening  of  a  specified 
contingency.  By  a  written  stipulation  the  testator's  widow  and 
daughter  M.  agreed  to  assign  to  R.  such  share,  of  the  estate  as  they 
might  receive  in  the  event  of  the  contingency  happening.  On  the 
happening  of  the  contingency  a  final  order  of  distribution  of  the 
estate  was  made,  in  which  payment  of  a  share  of  the  estate  was  di- 
rected to  he  made  to  R.  in  accordance  with  the  terms  of  the  written 
agreement  entered  into  between  the  testator's  widow  and  M.  and  R. 
Heldf  that  the  assignment  of  the  testator's  widow  and  M.  was  a  gift 
to  R.,  and  hence  the  distribution  order  was  not  erroneous,  as  thwart- 
ing the  will  of  the  testator  in  assigning  the  corpus  of  the  estate  to 
R.    Id. 

2^  A  will,  after  directing  the  executor  to  invest  the  residue  of  the  estate 
and  hold  it  in  trust  for  two  heirs  during  their  lives,  stated  the  object 
of  the  testator  to  be  to  secure  to  such  heirs  the  necessaries  of  life; 
and,  in  order  to  make  such  purpose  fully  understood,  the  testator 
provided  that  in  case  any  proceeding  was  instituted  by  any  person 
for  the  purpose  of  reaching  the  income  so  provided  for,  and  of  di- 
verting it  from  the  intended  object,  then  the  trust  should  cease,  and 
the  trust  fund  to  be  paid  to  other  beneficiaries.  Held,  that  the  pro- 
vision in  regard  to  the  termination  of  the  trust  was  not  in  conflict 
with  the  general  design  of  such  bequest,  but  only  limited  it  thereto. 
Id. 

24.  A  will,  after  bequeathing  the  income  from  a  trust  fund  to  R.  for  life, 
provided  that,  in  case  any  proceeding  was  instituted  for  the  purpose 
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of  reaching  such  income,  then  the  trust  was  to  cease,  and  the  trust 
fund  was  to  be  paid  to  other  specified  heirs.  A  judgment  creditor 
of  R.  began  a  proceeding  for  the  purpose  of  subjecting  the  interest 
of  R.  in  the  income  bequeathed  to  the  payment  of  the  judgment, 
and  the  judgment  in  such  proceeding  recited  such  purpose.  Held, 
that  though  the  object  of  the  proceedings  was  impossible  of  accom- 
plishment, by  the  very  terms  of  the  will,  still  the  proceeding  was 
for  the  purpose  of  reaching  the  income,  and  hence,  as  it  was  the 
happening  of  the  specified  contingency,  the  trust  ceased.    Id. 

25.  A  creditor  obtained  judgment  against  a  beneficiary  of  a  will,  and, 

without  joining  the  testamentary  trustees,  sought  to  subject  the  in- 
come bequeathed  to  the  debtor  to  the  payment  of  his  daim.  The 
will  provided  that,  in  case  proceedings  were  instituted  ^or  the  pur- 
pose of  reaching  such  income,  then  the  trust  should  cease.  Held, 
that  such  omission  to  join  the  trustees  did  not  divest  the  proceeding 
*of  its  purpose  to  charge  the  testatmentary  income  with  the  payment 
of  the  judgment,  since  such  beneficiary,  under  penalty  of  contempt, 
could  be  compelled  to  pay  to  the  creditor  the  income  he  received. 
Id, 

26.  Under  a  testamentary  trust  fund,  the  income  was  to  be  applied  to  the 

support  of  the  beneficiary,  who  was  in  the  habit  of  occasionally  in- 
dulging in  alcoholic  excesses,  at  which  time  a  physician  rendered 
services  to  him,  with  the  knowledge  of  one  of  the  trustees.  The 
beneficiary  had  become  insolvent,  and  it  did  not  appear  that  the 
trustees  had  furnished  him  with  all  that  was  necessary  with  respect 
to  medical  attendance.  Held,  that  a  claim  for  such  services,  ren- 
dered on  the  request  of  the  beneficiary,  could  be  enforced  in  equity, 
as  against  the  trustees.    Sherman  v.    Skus0,  478 

27.  The  enforcement  of  a  medical  claim  against  the  income  of  an  insol- 

vent beneficiary  under  a  trust  is  properly  brought  in  equity,  inas- 
much as  the  trustees  are  only  liable  to  the  extent  of  the  income  in 
their  hands,  and  because  an  accounting  is  necessary,  to  determine 
whether  there  is  any  unexpended  balance  of  income.    Id. 

28.  A  will  creating  a  valid  life  estate,  followed  by  an  intermediate  trust 

which  was  void  as  in  contravention  of  the  statute  prohibiting  per- 
petuities, and  also  created  an  ultimate  valid  trust  and  good  remain- 
ders in  favor  of  the  same  legatees,  as  in  the  void  trust,  and  in  the 
same  proportion.  Held,  that  declaring  the  intermediate  trust  void, 
and  expunging  it  from  the  will  did  not  invalidate  the  ultimate  trust 
and  remainders,  but  they  take  effect  immediately  on  the  termination 
of  the  life  estate.    Kalish  v.  Kalish,  497 

29.  Real  Property  l-aw,  S  48.  providing  that  a  remainder  valid  in  its  crea- 

tion shall  not  be  defeated  by  the  determination  of  the  precedent 
estate  before  the  happening  of  the  contingency  on  which  the  remain- 
der was  limited  to  take  effect,  does  not  prohibit  the  construction 
that  an  ultimate  trust  and  remainders  created  in  a  will  were  not 
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invalid  because  an  intermediate  trust  was  expunged  from  the  will  as 
in  contravention  of  the  statute  prohibiting  perpetuities.    Id. 

ja  Plaintiff  sued  to  establish  a  trust  in  land  purchased  by  defendant's 
decedent  under  an  alleged  contract  that  the  purchaser  should  hold 
it  for  plaintiff,  taking  legal  title  in  the  purchaser's  name,  the  pur- 
chaser at  the  time  being,  as  alleged,  indebted  to  plaintiff;  such  pur- 
chase to  be  made  in  consideration  of  the  settlement  and  pasrment  of 
the  indebtedness.  There  was  no  proof  that  the  purchaser  was  in- 
debted to  plaintiff,  but  there  was  evidence  that  she  had  stated  to  a 
third  person  that  she  had  purchased  the  land  for  the  plaintiff,  and 
that  the  title  was  held  by  her  to  prevent  the  husband  of  the  plaintiff 
from  disposing  of  the  land.  The  plaintiff  and  her  husband  took 
charge  of  the  property,  paid  the  taxes  thereon,  received  the  proceeds, 
which  were  much  greater  than  the  taxes  and  expense  of  improve- 
ments, but  there  was  no  evidence  of  any  contract.  Held  insufficient 
to  establish  a  resulting  trust  in  the  land  in  favor  of  plaintiff.  Good- 
man V.  Crotvley,  520 

3X.  If  a  contemplated  gift  by  the  decedent  to  plaintiff  failed  for  want  of 
a  sufficient  conveyance,  equity  has  no  power*  to  supply  that  defect  by 
ordering  a  conveyance,  or  convert  the  imperfect  settlement  or  gift 
into  a  declaration  of  trust.    Id, 

33.  Since  all  uses  and  trusts  in  relation  to  real  property  are  abolished  by 
Civ.  Code,  tit.  4,  f  847,  except  those  specified  in  that  title,  and  those 
'  enumerated  therein  do  not  include  a  trust  to  convey  real  property 
to  beneficiaries,  a  devise  of  the  residue  of  testator's  property  to  trus- 
tees, to  have  and  to  hold  during  the  lives  of  testator's  children,  and 
to  be  transferred  and  conveyed,  on  the  death  of  the  surviving  child, 
to  certain  beneficiaries,  was  void.    In  re  Fair's  Eslate,  595 

33.  Testator  devised  the  residue  of  his  property  to  trustees,  to  have  and 

to  hold  in  trust  during  the  lives  of  testator's  children,  and  that  on 
the  death  of  the  surviving  child  the  trustees  should  transfer  and  con- 
vey the  trust  property  to  certain-named  beneficiaries.  Held,  that  the 
contention  that  the  words  "transfer  and  convey"  should  be  elim- 
inated, as  surplusage,  and  the  trust  considered  as  devising  estates  in 
remainder  to  the  persons  designated  as  beneficiaries,  cannot  be  sus- 
tained, since  if  the  words  "transfer  and  convey"  were  eliminated 
the  beneficiaries  named  would  not  take  the  estate  at  all,  as  there  are 
no  other  words  operative  to  create  an  estate  in  remainder.    Id. 

34.  The  contention  that  the  trust  to  convey,  though  invalid,  should  be 

considered  merely  as  a  use  executed  by  the  English  statute  of  uses 
(27  Hen.  VIII,  chap.  10),  and  hence  as  vesting  a  fee  in  the  bene- 
ficiaries, cannot  be  sustained,  since  the  English  statute  of  uses  exe- 
cuted only  vaUd  passive  trusts,  and  the  trust  to  convey  was  both 
active  and  invalid.    Id, 

35.  The  contention  that,  though  the  trust  to  convey  was  void,  it  should  be 

held  good  as  a  power  in  trust  to  convey,  cannot  be  sustained,  since 
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a  power  to  convey  is  a  trust  to  convey,  and  hence  is  also  void,  as 
prohibited  by  the  statute.    Id, 

36.  Testator  devised  the  residue  of  his  estate  to  trustees  during  the  lives 
of  testator's  children,  in  trust  to  hold  and  manage  the  trust  property,, 
and  to  pay  the  income  therefrom  monthly  to  his  children,  in  certain 
portions,  and,  on  the  death  of  his  children  and  the  survivor  of  them, 
to  transfer  and  convey  the  trust  property  to  certain-named  bene- 
ficiaries, which  did  not  include  testator's  son.  Held,  that,  where  the 
trust  to  transfer  and  convey  the  trust  property  on  the  death  of  the 
surviving  child  was  void  because  prohibited  by  statute,  the  whole 
trust  must  fail,  since  the  trust  to  convey  and  the  trust  to  manage  the 
estate  and  pay  over  the  income  were  inseparable  parts  of  one  entire 
scheme,  and  to  hold  one  valid  and  the  other  invalid  would  lead  to  a 
result  contrary  to  the  purposes  of  the  will.    Id. 

2)7*  Testator  devised  the  residue  of  his  estate  to  trustees,  "  to  have  and  to 
hold"  during  the  lives  of  testator's  children  and  the  survivor  of 
them,  and  on  the  death  of  the  survivor  to  transfer  and  convey  the 
trust  property  to  certain-named  beneficiaries.  Held,  that  the  words 
"  to  have  and  to  hold "  did  not  diminish  the  quantum  of  estate 
vested  in  the  trustees  to  an  estate  during  the  life  of  testator's  chil- 
dren, but  merely  fixed  a  date  on  which  the  trustees  should  convey  the 
fee  vested  in  them.    Id. 

38.  The  contention  that  the  will  created  an  estate  for  life  in  the  trustees, 

with  a  direct  devise  to  testator's  beneficiaries,  notwithstanding  testa- 
tor's intention  to  create  a  trust  to  convey  the  fee  on  the  death  of  the 
surviving  child,  cannot  be  sustained,  since,  where  the  method  used 
by  the  testator  to  give  his  estate  to  his  beneficiaries  is  illegal,  the 
courts  have  no  power  to  substitute  a  legal  mode  in  lieu  thereof,  and 
hence  words  creating  a  void  trust  cannot  be  considered  as  creating 
a  valid  direct  devise    Id. 

39.  Civil  Code,  8  863,  provides  that,  except  as  thereinafter  provided,  every 

express  trust  in  real  property  shall  vest  the  whole  estate  in  the  trus- 
tee, subject  only  to  the  execution  of  the  trust,  and  the  beneficiaries 
shall  not  take  any  estate  or  interest,  but  may  enforce  the  performance 
of  the  trust ;  and  section  864  declares  that,  notwithstanding  anjrthing 
contained  in  section  863,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  which  the  trust  relates  shall 
belong  in  the  event  of  the  failure  of  the  trust.  Testator  devised  the 
residue  of  his  estate  to  trustees,  to  have  and  to  hold  during  the  lives 
of  the  testator's  chiWren  and  the  survivor  of  them,  and  on  the  death 
of  such  survivor  to  transfer  and  convey  the  trust  property  to  cer- 
tain-named beneficiaries.  Held,  that  the  contention  that,  notwith- 
standing the  trust  to  convey  wa$  void,  the  estate  should  go  to  the 
beneficiaries  named,  by  virtue  of  the  prescription  contained  in  section 
864,  cannot  be  sustained,  since  the  testator  made  no  attempt  to  pre- 
scribe to  whom  the  property  should  go  in  case  the  trust  failed,  and 
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the  language  creating  the  trust  itself  cannot  be  treated  as  the  pre- 
scription mentioned  in  the  statute.    Id, 

40.  The  contention  that  the  fee  devised  to  the  trustees  was  one  of  a  lim- 

ited character,  and  vested  ^n  them  only  in  case  they  decided  to  sell 
the  property,  and  that  therefore  the  trust  was  valid,  cannot  be  sus- 
tained, since  the  fact  that  the  testator  gave  the  trustees  power  to 
convey  the  fee  shows  conclusively  that  he  intended  to  vest  an  abso- 
lute fee  in  them.    Id. 

41.  Where  a  testator  devises  his  property  to  his  widow,  to  use  as  she 

deems  best,  what  is  left  after  her  death  to  go  to  certain  others,  the 
widow  may  purchase  the  contingent  interests  of  the  others  with 
money  of  the  estate,  though  the  relation  between  her  and  them  is 
that  of  trustee  and  cestui  que  trust,  since  under  the  will  she  could 
consume  the  entire  estate,  if  done  in  good  faith.  Burford  v.  Al- 
dridge,  636 

42.  The  law  will  not  investigate  the  purchase  of  a  legatee's  interest  in 

property,  by  the  person  holding  a  life  estate  therein,  with  money  of 
the  estate,  between  which  life  tenant  and  legatees  the  relation  of 
trustee  and  beneficiaries  exists,  except  at  the  suit  of  the  beneficiary. 
Id. 

See  Charitable   Bequests;    Contract  to   Make  Will;    Es- 
tates; Executors  and  Administrators;  Husband  and 
Wife;  Pleading  and  Practice;  Powers. 
See  Editorial  Note,  "Capital  or  Ittcome  as  Applied  to  Stock 
Dividends,"  377 

See  Editorial  Note,  ''Identification  of  a  Trust  Fund,"  213 

See  Editorial  Note,  ''Income  of  a  Trust  Fund  as  Subject  to 
Qaims  of  Creditors,"  485 

See  Editorial  Note,  "Resulting  Trusts,"  525 

tJNDUE  INFLUENCE. 

1.  Testimony  in  a  will  contest  that  proponent  entered  the  family  of 

testator,  caused  an  estrangement  resulting  in  a  divorce  between  tes- 
tator and  the  mother  of  contestants,  and  then  married  him,  is  too 
remote  to  show  undue  influence  in  the  execution  of  a  will  sixteen 
years  after  such  occurrence  and  ten  years  after  the  marriage.  In  re 
ShelVs  Estate,  293 

2.  Aside  from  its  being  too  remote,  such  testimony  was  inadmissible  in 

the  absence  of  a  showing  of  continuation  of  undue  influence  down 
to  the  making  of  the  will,  and  of  the  exercise  of  undue  influence 
concerning  the  making  of  the  will.    Id. 

3.  A  will  is  not  unnatural,  in  giving  the  testator's  entire  property  to  his 

second  wife,  with  request  that  she  should  will  it  to  their  children,  to 
the  exclusion  of  his  children  by  a  divorced  wife,  one  of  whom  (M.) 
was  a  cripple ;  it  not  appearing  that  such  inflrmity  incapacitated  her 
from  earning  a  living,  and  the  testator  explaining  in  his  will  that  he 
had  already  made  ample  provision  for  all  his  children,  except  M., 
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who  had  been  a  source  of  much  annoyance  to  him  during  all  her  file, 
and  that  he  had  given  to  his  first  wife  property  which  he  expected 
her,  by  her  will,  to  leave  to  M.    Id. 

4.  Testimony  that  testator's  wife  wished  it  understood  that  she  preferred 

that  his  children  -by  a  former  wife  would  stay  away  from  the  house, 
and  that  testator  told  his  family  that  he  could  not  come  to  see  them, 
on  accouQt  of  his  wife  —  that  she  would  not  let  him -^  and  that  he 
had  said  that,  if  he  had  it  to  do  over,  he  would  not  marry  her,  is  in- 
sufficient to  go  to  the  jury  on  the  question  of  the  wife  exercising  an 
undue  influence  over  testator  in  relation  to  the  execution  of  his  will. 
Id, 

5.  Testator  went  to  a  disinterested  party  to  have  his  will  written,  and. 

gave  data  as  to  his  property,  and  the  amounts  he  wished  each  of  his 
twelve  children  to  receive.  After  the  will  was  written,  it  was  read 
to  testator  by  a  disinterested  party,  and  approved  by  him,  without 
suggesting  changes,  and  was  duly  executed.  Testator's  family  was 
divided  into  two  factions  over  a  quarrel  between  two  of  the  sons, 
and  testator  took  the  part  of  one  of  the  factions,  to  the  members  of 
which  he  willed  the  most  of  his  property.  Testator  was  also  angry, 
at  a  part  of  his  children  for  favoring  the  appointment  of  a  guardian 
for  testator,  and  willed  but  $5  to  a  son  who  had  instituted  proceed- 
ings for  an  appointment.  At  the  time  of  the  execution  of  the  will, 
testator  resided  with  a  daughter  who  favored  the  appointment. 
Held,  that  the  will  was  not  procured  by  undue  influence.  In  re  Bui- 
let's  Will  576 
5"**  Wills! 

WIDOW. 

1.  Where  a  report  of  appraisers  to  set  apart  a  year's  support  shows  that 

they  appraised  the  entire  estate  of  the  decedent,  and  designated  the 
whole  of  it  as  the  year's  support  to  be  allowed,  failure  to  minutely 
describe  in  the  report  the  realty  belonging  to  the  estate  does  not 
render  the  proceeding  void.    Allen  v.  Lindsey,  643 

2.  .When  a  widow  applies  for  a  year's  support  for  the  benefit  of  herself 

and  her  minor  children,  and  appraisers  designate  certain  property 
as  that  which  they  set  apart  for  such  year's  support,  the  mere  fact 
that  the  report  itself  purports  to  allow  the  property  to  the  widow, 
without  referring  to  the  children,  does  not  render  the  proceeding 
void,  or  exclude  the  children  from  participating  in  the  benefits  of 
the  year's  support.  On  the  contrary,  the  report  should  be  construed 
in  the  light  of  the  application.    Id. 

3.  A  widow  to  whom  a  year's  support  to  herself  and  her  minor  children 

has  been  allowed  and  set  apart  may  lawfully  mortgage  the  property 
embraced  therein  for  the  purpose  of  obtaining  the  necessaries  of  life 
for  herself  and  her  minor  children.    Id. 

See  Dower;  Remainders. 

See  Editorial  Note,  ''Widow's  Right  to  Temporary  Support,** 

647 
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Wills. 

I.  In  1880  testator  made  the  will  offered  for  probate,  and  on  the  death  of 
his  wife,  in  18S2.  handed  it  to  his  son,  the  proponent,  with  directions 
to  keep  it.  In  the  winter  of  iSgy~^;\,  he  inquired  about  the  will, 
and  spoke  of  adding  a  codicil  for  the  purpose  of  providing  for  his 
sister,  who  kept  house  for  him,  but  did  not,  as  the  will  was  at  pro- 
ponent's home,  in  another  city.  After  the  sister's  death,  in  1898, 
proponent  returned  to  testator's  home  at  his  request,  and  kept  house 
for  him  until  his  death,  in  1899.  Soon  after  proponent's  return, 
testator  handed  him  a  will  made  in  1896,  making  a  disposition  of  his 
I  property  different  from  that  of  the  1880  will;  and  after  proponent 

'  had  read  it  the  testator  destroyed  it  by  burning  in  proponent's  pres- 

ence, and. told  proponent  to  say  nothing  about  their  business  or  the 
will  which  he  had,  or  let  any  one  get  it  away  from  him,  as  he  (tes- 
tator) was  of  testamentary  capacity,  and  the  will  properly  executed. 
Held,  that  the  will  of  1880  should  be  admitted  to  probate,  since  the 
question  of  the  revival  of  the  first  will  depended  on  the  intent  of  the 
testator  at  the  time  of  the  destruction  of  the  subsequent  will,  and 
his  intent  to  reinstate  the  will  of  1880  and  not  to  die  intestate  con- 
clusively appeared.  In  re  Gould's  Will,  i 
a.  The  fact  that  testator  left  a  considerable  part  of  his  estate  undevised 
did  not  furnish  ground  for  rejecting  his  will,  as  he  probably  intended 
that  his  debts  should  be  paid  out  of  that  part  of  his  estate.  Wilson 
v.  Hay's  Executor,                                                                            229 

3.  A  paper  in  form  a  warranty  deed,  and  executed  as  such,  is  not  testa- 

mentary in  character,  notwithstanding  it  contains  a  clause  in  the  fol- 
lowing language :  *'  To  have  and  to  hold  the  above-described  prem- 
ises to  the  said  Bryant  P.  Wynn.  of  the  second  part,  his  heirs  and 
assigns,  to  be  his  at  my  death,  and  the  death  of  my  wife,  Elizabeth 
Wynn."     IVynn  v.  JVyfin,  255 

4.  One  has  no  property  in  his  dead  body,  so  that  he  can  dispose  of  it  by 

will.    Enos  V.  Snyder,  314 

5.  Where  testator,  after  executing  a  holograph  will,  executed  another 

instrument  as  his  last  will  a  few  days  before  his  death,  which  con- 
tained no  express  words  of  revocation,  and  disposed  of  some  prop- 
erty not  mentioned  in  the  first  will,  the  holograph  will  should  be 
admitted  to  probate  as  part  of  the  latter  will,  since,  there  being  no 
express  revocation  of  the  first  will,  and  nothing  showing  an  intention 
to  revoke  it  entirely,  the  second  only  revokes  it  so  far  as  inconsistent 
with  it.     In  re  Venable's  Will,  322 

6.  Where,  in  an  application  for  the  probate  of  a  holograph  will  in  con- 

nection with  a  subsequent  will  of  testator  executed  a  few  days  be- 
fore his  death,  there  was  no  ambiguity  in  either,  both  naming  lega- 
tees and  devisees,  and  sufficiently  describing  the  property,  it  was  er- 
ror to  admit  parol  evidence  of  statements  and  declarations  of  tes- 
tator concerning  his  will,  since  the  question  at  issue  was  not  the  con« 
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struction  of  the  meaning  of  the  papers,  but  whether  one  revoked  the 
other.    Id. 

7.  Where  it  is  sought  to  establish  a  lost  will  by  copy,  the  fact  that  the 

will  contained  a  clause  not  appearing  in  the  copy,  to  the  effect  that 
decedent's  husband  should  be  her  executor,  will  not  prevent  the  es- 
tablishment of  the  will  according  to  the  copy,  the  husband  having 
died  before  the  testator.    Tarbell  v.  Forbes,  331 

8.  A  codicil  to  a  will  is  valid,  though  it  is  also  in  part  a  power  of  at- 

torney between  the  testator  and  his  son.    Stewart  v.  Stewart,      S79 
g.  A  todicil  to  a  will  which  only  names  a  person  to  act  as  testator's  ex- 
ecutor is  not  invalid  for  such  reason.    Id. 

10.  Where  the  large  part  of  testator's  property  is  deposited  in  banks,  and 

his  will  gives  certain  specific  legacies  of  money,  an  .instrument  exe- 
cuted as  a  codicil  to  such  will  for  the  purpose  of  appointing  an  ex- 
ecutor will  not  be  invalid  because  it  is  in  the  form  of  a  power  of 
attorney  authorizing  such  person  to  collect  testator's  money,  settle 
his  accounts,  and  pay  out  the  money  according  to  the  directions  of 
the  will,  since  the  language  is  capable  of  being  construed  as  a 
codicil.    Id. 

11.  A  testator  dictated  an  instrument  which  purported  to  give  his  son 

power  of  attorney  to  transact  his  business,  collect  his  money,  and 
pay  out  the  same  according  to  his  will,  and  had  the  execution 
thereof  duly  witnessed.  He  had  intended  that  the  son  should  settle 
his  estate,  and  his  will  gave  legacies  in  cash,  and  his  estate  consisted 
largely  of  money  deposited  in  banks.  He  kept  the  instrument  for 
some  time,  when  he  delivered  it  to  the  son,  to  be  used  as  a  power  of 
attorney,  and  it  was  returned  by  the  son,  who  stated  that  a  bank 
had  said  that  it  was  of  no  value  till  testator's  death,  and  the  tes- 
tator then  placed  it  with  his  will.  Held  sufficient  to  show  that  the 
instrument  was  intended  by  testator  as  a  codicil  to  his  will.    Id, 

12.  A  holographic  will,  with  a  regular  attestation  clause,  was  found  among 

the  valuable  papers  of  the  testator,  who  was  familiar  with  the  formal- 
ities required  in  the  execution  of  wills.  It  was  shown  that  his  sig- 
nature was  genuine,  and  that  the  attesting  witnesses  signed  the  at- 
testation clause  at  his  request  and  in  his  presence.  Held  sufficient  to 
show  that  his  signature  was  on  the  instrument  at  the  time  it  was 
subscribed  by  the  attesting  witnesses,  though  they  testified  that  they 
failed  to  notice  it.    Gould  v.  Chicago  Seminary,  398 

13.  A  testator  requested  the  attesting  witnesses  to  sign  their  names  to  a 

paper  bearing  his  signature,  on  which  he  had  written  a  regular  at- 
testation clause,  stating  that  he  acknowledged  the  instrument,  with- 
out stating  that  it  was  his  will.  Held  a  sufficient  acknowledgment 
that  the  instrument  was  his  act  and  deed,  as  reqaired  by  Revised 
Statutes,  page  1746,  though  the  witness  did  not  see  his  signature 
and  did  not  know  that  the  instrument  was  his  will.    Id. 

14.  A  will  is  not  rendered  invalid  by  the  fact  that  the  daughter  of  tes- 

tator, who  is  the  sole  beneficiary  therein,  inserts  the  correct  date  at 
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the  request  of  the  testator  on  his  discovering  that  it  has  been  omit: 
ted.    Lange  v.  Wiegand,  4iii 

15.  The  intention  of  a  testator  is  to  be  collected  from  all  i>arts  of  the  will, 

and  it  must  be  clear,  or  else  the  heir-at-law  will  not  be  disinherited. 
Miller  v.  Worrall,  465 

16.  The  words,  "All  the  rest  and  residue  of  my  property,  personal  or 

mixed,  wheresoever  situate,  which  I  now  own,  and  any  or  all  accu- 
mulations therefrom,  I  give,  devise,  and  bequeath,"  etc.,  will  be  held 
to  pass  only  personal  and  mixed  property,  and  not  the  real  estate 
of  which  the  testatrix  died  seized.    Id. 

17.  While  the  testatrix  uses  the  words  "All  the  rest  and  residue  of  my 

property,*'  and  the  word  "  devise,"  yet,  in  view  of  the  words  "  per- 
sonal and  mixed,"  immediately  following  "property,"  they  will  be 
held  to  qualify  and  define  the  kind  of  property  intended  to  be  dis- 
posed of  by  the  will;  and  no  broader  signification  will  be  given  to 
the  words  "  personal  and  mixed  "  than  their  usital,  technical  mean- 
ing conveys.  This  leads  to  the  result  that  the  decree  of  the  Court 
of  Chancery  should  be  reversed  in  so  far  as  it  determines  that  the 
real  estate  of  which  Mrs.  Riggs  died  seized  passed  under  her  will  to 
Amelia  K.  Worrall.    Id, 

18.  Where  a  will  created  an  intervening  life  estate,  under  which  the  life 

tenant  was  in  possession,  and  a  trust  which  was  to  continue  for  five 
years,  or  for  such  time  as,  in  the  discretion  of  the  executors,  would 
be  deemed  beneAcial  for  the  estate,  and  an  ultimate  trust  and  re- 
mainders, an  heir-at-law  can  maintain  an  action  in  equity  for  a  con- 
struction of  the  will.    Kalish  v.  Kalish,  4ffj 

19.  On  an  issuf  whether  a  will  had  been  acknowledged  by  testator  in  the 

presence  1  f  the  witnesses,  one  of  the  witnesses  testified  that  he  went 
into  testator's  room,  and  asked  if  he  had  been  sent  for  to  sign  a 
will,  and  one  present  replied  in  the  affirmative,  the  question  not  being 
addressed  to  the  testator,  but  to  those  present  generally;  that  he 
started  to  read  the  will,  when  one  present  said  it  was  not  customary 
for  witnesses  to  read  the  will,  and  referred  the  matter  to  testator, 
who  said,  "  Yes."  The  other  witness  testified  that  the  first  witness, 
on  entering  the  room,  said  he  believed  they  were  wanted  as  wit- 
nesses to  testator's  will,  but  she  was  not  quite  sure  as  to  the  exact 
words;  that  the  other  witness  asked  if  there  was  any  objection  to 
their  reading  the  will,  and  one  present  remarked  that  it  was  not  to  be 
known  until  afterward,  referring  to  the  testator,  who  said,  "Yes," 
or  nodded  his  head.  The  one  who  drew  the  will  and  was  present 
testified  that  on  the  two  witnesses  entering  the  room  the  testator 
informed  them  that  he  wished  them  to  sign  his  will,  and  he  was  cor- 
roborated by  another.  Held,  that  the  evidence  was  sufficient  to  show 
that  the  will  was  acknowledged  by  the  testator  in  the  presence  of 
the  witnesses.    In  re  Robinson's  Will,  529 

ao.  A  contention  that  the  testimony  of  the  witnesses  was  so  conflicting 
that  its  credibility  was  impeached  was  without  merit    Id. 
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'  ^I.  The  two  witnesses  to  a  will  were  of  the  opinion  that  at  the  time  when 
testator  acknowledged  the  will  to  them  he  was  in  such  a  condition 
of  mind  as  to  be  incai>able  of  comprehending  the  transaction  in  hand. 
The  two  others  w^ho  were  present  testified  that  the  testator  did  un- 
derstand what  was  being  said  and  done,  and  two  persons  who  came 
into  testator's  room,  immediately  after  the  retirement  of  the  wit- 
nesses, testified  that  testator  was  fully  able  to  understand  and  com- 
prehend his  surroundings.  Held,  that  the  evidence  was  sufficient  to 
establish  testamentary  capacity  on  the  part  of  the  testator    Id. 

22.  In  an  action  to  contest  a  will  on  the  ground  that  the  testatrix  was  of 

unsound  mind,  and  that  the  alleged  will  was  not  duly  executed,  the 
defendants  answered  that  each  plaintiff  was  given  by  the  will  certain 
real  estate  in  severalty,  and  immediately  after  the  will  was  probated, 
with  full  knowledge  of  the  mental  condition  of  the  testatrix  at  the 
time  the  will  was  executed,  and  of  the  manner  in  which  and  the  cir- 
cumstances under  which  the  will  was  executed,  entered  under  the 
will  into  possession  of  the  realty  so  devised,  and  has  ever  since  re- 
mained in  possession,  enjoying  the  rents  and  profits.  Held,  on  de- 
murrer to. such  answer,  that  it  stated  a  complete  defense,  since  plain- 
tiffs having,  with  full  knowledge,  elected  to  take  under  the  will, 
they  could  not  afterward  contest  its  validity.    Keys  v.  JVright,    552 

23.  A  testator  two  years  before  his  death  sustained  an  injury  to  one  of  his 

eyes,  which  made  him  irritable ;  and  his  family,  consisting  of  twelve 
children,  was  divided  into  two  factions  by  a  quarrel  between  two  of 
the  sons,  and  testator's  wife  before  her  death  had  refused  to  see  some 
of  the  children.  Testator  at  the  time  of  executing  his  will  was  able 
to  recall  all  of  his  property,  and  correctly  state  its  value,  and  desig- 
nated the  amounts  he  wished  each  child  to  receive.  Held,  that  evi- 
dence of  nonexpert  witnesses  that  testator  had  a  violent  temper,  and 
was  suspicious,  and  would  wake  up  the  family  at  night,  saying  some- 
body was  around,  and  watched  the  actions  of  members  of  the  family 
from  behind  trees,  and  showed  no  concern  in  his  wife's  last  illness, 
was  not  sufficient  to  show  that  he  had  not  mental  capacity  to  make  a 
will.    In  re  Butler's  Will,  576 

24.  There 'is  no  presumption  of  the  continued  existence  of  a  will  and 

codicil  from  the  proof  of  their  execution,  so  as  to  show  their  exist- 
ence at  the  time  of  the  death  of  testatrix,  but  the  presumption  that 
decedent  had  destroyed  such  will  and  codicil  arises  where,  after 
death,  they  are  not  found  after  search.    In  re  Kemtedy's  Will,    661 

25.  Finding  of  a  surrogate  th?t  a  will  and  codicil  which  had  been  exe- 

cuted by  a  decedent,  and  which  were  not  found  at  her  death,  had  not 
been  fraudulently  destroyed,  cannot  be  questioned  by  the  Court  of 
Appeals,  in  the  absence  of  any  proof  to  rebut  the  presumption  of 
their  revocation  arising  from  failure  to  find  them.  Id. 
36.  The  fact  that  a  testator  has  not  sufficient  mental  capacity  to  enable 
him  to  transact  the  ordinary  business  affairs  of  life  does  not  neces- 
sarily show  a  want  of  testamentary  capacity.    Ring  v.  Lawless,    695 
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27.  Absolutely  sound  and  perfect  mental  faculties  are  not  requisite  to 

testamentary  capacity.    Id. 

28.  The  test  of  mental  capacity  necessary  to  enable  a  grantor  to  make  a 

valid  deed  is  that  he  is  capable  of  understanding  in  a  reasonable 

manner  the  nature  and  effect  of  the  act  in  which  he  is  engaged.    Id, 

2g,  That  a  grantor  has  capacity  to  make  a  valid  deed  may  be  shown  by 

proof  that  he  is  capable  of  transacting  ordinary  business  affairs.    Id. 

30.  The  grantor,  a  farmer,  was  a  man  of  feeble  mentality,  childlike  in 

speech  and  deportment,  and  incapable  of  transacting  even  the  most 
ordinary  business  matters.  His  family  regarded  him  as  incompetent, 
and  transacted  all  his  business  affairs,  and  it  was  the  custom  to  have 
some  member  of  the  family  attend  him  whenever  he  went  from  the 
home  place.  The  grantee's  witnesses  were  of  the  opinion  that  he 
was  competent  to  transact  ordinary  business,  but  the  cross-examina- 
tion disclosed  only  a  few  isolated  instances  of  business  transactions, 
though  their  evidence  covered  a  period  of  more  than  thirty  years; 
and  some  of  them  admitted  that  he  acted  and  talked  as  being  in- 
capable of  taking  part  in  business  affairs.  Held,  that  a  finding  that 
he  was  wanting  in  mental  capacity  to  execute  a  valid  deed  was  war- 
ranted.   Id. 

31.  As  a  will  speaks  from  the  death  of  the  testator,  a  reference  therein 

to  the  arrival  of  testator's  youngest  child  at  the  age  of  twenty-five 
years  applies  to  the  youngest  child  at  the  date  of  testator's  death 
though  bom  after  the  execution  of  the  will.  Louisville  Trust  Co.  v. 
Sohn,  726 

32.  Where  a  testator  by  his  will  directed  a  monthly  pa3rment  to  his  widow 

during  her  life  and  to  each  of  his  children  until  the  youngest  child 
should  reach  the  age  of  twenty-five  years,  and  then  provided  that 
after  the  death  of  his  wife,  and  when  his  youngest  child  should  reach 
twenty-five  years  of  age.  his  entire  estate  should  be  divided  among 
his  children  or  their  heirs,  the  monthly  payments  to  the  children 
must  continue  in  any  event  until  the  death  of  the  widow,  though 
the  only  child  under  twenty-five  years  of  age  may  die  before  that 
time.    Id. 

See  Appeal  ;  Charitable  Bequests  ;  Contract  to  Make  Will  ; 
Devises:  Escheat;  Estates;  Evidence;  Executors  and 
Administrators;  Heirs;  Legacy;  Pleading  and  Prac- 
tice; Trusts  and  Trustees;  Undue  Inplubnce. 
S«e  Editorial  Note,  **  Effect  of  Destruction  of  a  Win  on  Prior 
Win,"  6 

See  Editorial  Note,  ''Effect  of  Intemperance  on  Mental  Ca« 
pacity,"  2(x> 

See  Editorial  Note,  •*  Lost  WiU,"  337 

See  Editorial  Note,  ''Provision  as  Affecting  Undue  Influence,^ 

300 
See  Editorial  Note,  "  Testator's  Body  as  Subject  to  Win,**     319 
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